Jigitized  by  Microsoft® 


^nrttfll  Slam  ^rljool  Hibrarg 


Digitized  by  Microsoft® 


Cornell  University  Library 
KF  801.A7K261 
V.2 
Selections  from  Leake's  Elements  of  the 


3  1924  018  826  952 


Digitized  by  Microsoft® 


This  book  was  digitized  by  Microsoft  Corporation  in 

cooperation  witli  Cornell  University  Library,  2008. 

You  may  use  and  print  this  copy  in  limited  quantity 

for  your  personal  purposes,  but  may  not  distribute  or 

provide  access  to  it  (or  modified  or  partial  versions  of  it) 

for  revenue-generating  or  other  commercial  purposes. 


Digitized  by  Microsoft® 


Digitized  by  Microsoft® 


Digitized  by  Microsoft® 


SELECTIONS 


LEAKE'S  ELEMENTS  OF  THE  LAW  OF  CONTRACTS 


FINCH'S  CASES  ON  CONTRACTS 


ABEANGBD  AS  A  TEXT-BOOK  FOE  LAW  STUDENTS 


BY 

WILLIAM  .A.  KEENEE, 

Pbophssob  op  Law,  and  Dbah  of  the  Faculty  or  Law  in  Columbia  Collegb. 


VOLUME    II. 


NEW   YORK: 
BAKER,  VOORHIS  &  COMPAISTT. 

1891. 


Digitized  by  Microsoft® 


COPTRI&HT,  1891 

By  baker,  VOOKHIS  &  OO 


Digitized  by  Microsoft® 


SELECTIONS   ON  CONTRACTS. 


VOL.   IL 


Digitized  by  Microsoft® 


Digitized  by  Microsoft® 


CHAPTER  IX. 

REALITY  OP  CONSENT. 

Section  I.— Mistake.* 


FOSTER  V.  MACKINNON. 

In  the  Common  Pleas,  July  5,  1869. 

[Reported  in  Law  Reports,  4  Common  Pleas,  704.] 

Action  by  indorsee  against  indorser  on  a  bill  of  exchange  for  3000Z. 
drawn  on  the  6th  of  November,  1867,  by  one  Cooper  upon  and  accepted 
by  one  Callow,  payable  six  months  after  date,  and  indorsed  succes- 
sively by  Cooper,  the  defendant,  J.  P.  Parker,  T.  A.  Pooley&  Co.,  and 
A.  G.  Pooley,  to  the  plaintiff,  who  became  the  holder  for  value  (having 
taken  it  in  part  payment  of  a  debt  due  to  him  from  A.  G.  Pooley)  before 
it  became  due,  and  without  notice  of  any  fraud. 

Tha  pleas  traversed  the  several  indorsements,  and  alleged  that  the 
defendant's  indorsement  was  obtained  from  him  by  fraud. 

The  cause  was  tried  before  BovUl,  C.  J.,  at  the  last  spring  assizes  at 
Guildford.  The  defendant,  who  was  a  gentleman  far  advanced  in  years, 
swore  that  the  indorsement  was  not  in  his  handwriting,  and  that  he 
had  never  accepted  nor  indorsed  a  bill  of  exchange ;  but  there  was  evi- 
dence that  the  signature  was  his ;  and  Callow,  who  was  called  as  a 
witness  for  the  plaintiff,  stated  that  he  saw  the  defendant  write  the 
indorsement  under  the  following  circumstances : — Callow  had  been 
secretary  to  a  company  engaged  in  the  formation  of  a  railway  at  Sand- 
gate,  in  Kent,  in  which  the  defendant  (who  had  property  in  the  neigh-, 
borhood)  was  interested ;  and  the  defendant  had  some  time  previ- 
ously, at  Callow's  request,  signed  a  guarantee  for  3000^.,  in  order  to 
enable  the  company  to  obtain  an  advance  of  money  from  their  bankers. 
Callow  took  the  bill  in  question  (which  was  drawn  and  indorsed  by 
Cooper)  to  the  defendant,  and  asked  him  to  put  his  name  on  it,  tell- 
ing him  it  was  a  guarantee ;  whereupon  the  defendant,  in  the  belief 
that  he  was  signing  a  guarantee  similar  to  that  which  he  had  before 
given  (and  out  of  which  no  liability  had  resulted  to  him),  put  his  signa- 
ture on  the  back  of  the  bill  immediately  after  that  of  Cooper.  Callow 
Vol.  II-l,  *  Ch.  V,  Finch.  (617) 
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only  showed  the  defendant  the  back  of  the  paper :  it  was,  however, 
in  the  ordinary  shape  of  a  bill  of  exchange,  and  bore  a  stamp,  the 
impress  of  which  was  visible  through  the  paper. 

The  Lord  Chief  Justice  told  the  jury  that,  if  the  indorsement  was 
not  the  signature  of  the  defendant,  or  if,  being  his  signature,  it  was 
obtained  upon  a  fraudulent  representation  that  it  was  a  guarantee,  and 
the  defendant  signed  it  without  knowing  that  it  was  a  bill,  and  under 
the  belief  that  it  was  a  guarantee,  and  if  the  defendant  was  not  guilty 
of  any  negligence  in  so  signing  the  paper,  he  was  entitled  to  the  ver- 
dict. 

The  jury  returned  a  verdict  for  the  defendant. 

Sir  t/i  D.  Coleridge,  S.  G.,  in  Easter  Term  last,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  grounds  of  misdirection  and  that  the  verdict  was 
against  evidence. 

Ballantine,  Serjt.,  Brown,  Q.  C,  and  Archibald,  showed  cause.  Two 
questions  arise  here — 1.  Whether  there  was  any  negligence  on  the  part 
of  the  defendant  in  signing  the  document  as  he  did.  2.  Whether,  as- 
suming Callow's  evidence  to  be  true,  the  defendant  can  be  responsi- 
ble upon  an  indorsement  so  fraudulently  obtained.  In  considering  the 
first  of  these  questions,  regard  must  be  had  to  the  age  and  condition 
of  the  party.  What  would  be  negligence  in  a  merchant  or  a  banker 
would  not  necessarily  be  negUgence  on  the  part  of  a  gentleman  of  great 
age  and  impaired  physical  powers.  Negligence  must  in  all  cases  be  a 
relative  term  :  Lynch  v.  Nurdin  {a).  Then,  as  to  the  second  question. 
It  is  essential  to  every  contract  that  there  be  volition.  A  man  cannot 
be  said  to  contract  when  he  signs  a  paper  upon  a  representation  and 
imder  a  belief  that  he  is  signiug  something  different  from  that  which  it 
turns  out  to  be  ;  to  make  a  valid  and  binding  contract,  the  mind  must 
go  with  the  act.  This  arises  upon  the  traverse  of  the  indorsement. 
Upon  the  facts  proved,  the  defendant  cannot  be  said  to  have  indorsed 
the  bill  at  all.  The  rule  which  is  applicable  to  deeds  (5)  is  equally 
applicable  to  bonds  and  to  bills  of  exchange  :  Com.  Dig.  Fait  ( B.  2) ; 


(a)  1  Q.  B.  29. 

(6)  In  Sheppard's  Touchstone,  p.  56,  it  Is  said:  "  Tlie  third  thing  required  in  every 
well  made  deed  is,  that  if  the  party  that  is  to  seal  it  be  a  blind  or  an  illiterate  man, 
and  desire  to  hear  it  read,  that  it  be  so;  for  if  such  a  man  be  to  seal  a  deed,  and  he 
desire  to  hear  it,  or  to  hear  the  contents  of  it  read  or  declared  to  him  first,  and  it  be 
not  done,  and  he  afterwards  seal  and  deliver  it,  this  is  no  good  deed.  So,  if  upon  or 
without  any  such  request  made  by  him  that  is  to  seal  and  deliver  it,  the  party  himself 
to  whom  it  is  made,  or  a  stranger,  shall  read  the  deed,  or  declare  the  contents  thereof, 
falsely  and  otherwise  than  in  truth  it  is,  the  deed  will  be  void,  at  least  for  so  much  as 
is  so  misread  or  misdeclared.  But  if  the  party  himself  that  is  to  seal  and  deliver  it, 
before  the  sealing  and  delivery  thereof,  cause  another  that  is  a  stranger  covinously  to 
read  it,  or  to  declare  the  contents  thereof  falsely  to  him,  and  otherwise  than  it  is,  of 
purpose  to  make  the  deed  void,  this  will  not  hurt  the  deed.  So  if  the  party  that  is  to 
seal  the  deed,  can  read  himself  and  doth  not,  or  being  an  illiterate  or  a  blind  man, 
doth  not  require  to  hear  the  deed  read,  or  the  contents  thereof  declared,  in  these  cases 
albeit  the  deed  be  contrary  to  his  mind,  yet  it  is  good  and  unavoidable."    Ed. 
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Thoroughgood's  Case  (a),  and  note  R.  referring  to  Keilwey,  70,  b.,  pi. 
6 ;  Swan  v.  Iforth  JSritish  Australasian  Company  (b) ;  Polhill  v.  Wal- 
ter (c).  Where  a  man  puts  his  name  as  acceptor  or  indorser  on  a  blank 
stamp,  he  becomes  responsible,  if  the  bill  is  afterwards  filled  up  and 
gets  into  the  hands  of  a  bona  fide  holder  for  value,  to  the  full  amount 
which  the  stamp  will  cover :  Mussd  v.  Langstaffe  (d) ;  Montague  v. 
Perkins  (e) ;  Byles  on  Bills,  9th  ed.  181 ;  but  in  such  case  he  intends 
to  become  a  party  to  the  bill.  All  the  cases  in  which  one  who  has 
been  defrauded  has  been  held  liable  upon  the  bill  or  note  are  ex- 
plainable on  the  ground  of  agency :  Byles  on  Bills,  9th  ed.  131.  Young 
v.  CrTote  (/)  may  be  sustained  on  that  ground  {g).  But  the  fact  of 
agency  must  be  first  estabUshed :  Awde  v.  Dixon  (h) ;  JSingsford  v. 
Merry  (i).  In  Ingham  v.  Primrose  (J),  the  defendant  had  once  made 
a  complete  bill,  and  the  ground  of  the  decision  was  that  he  had  negli- 
gently omitted  to  cancel  or  destroy  it  effectually. 

Sir  J.  D.  Coleridge,  S.  G.,  Sir  G.  Honyman,  Q.  C,  and  Talfourd Sal- 
ter, in  support  of  the  rule.  The  fact  that  the  defendant's  indorsement 
on  the  bill  was  obtained  by  a  fraudulent  representation  that  he  was 
signing  something  else,  is  no  answer  to  the  claim  of  a  bona  fide  holder 
for  value,  without  notice  of  the  fraud.  No  doubt,  as  a  general  rule, 
fraud  vitiates  all  contracts.  But  a  bill  of  exchange  is  not  in  the  ordi- 
nary sense  of  the  word  a  contract  at  all.  The  law-merchant  imposes 
certain  obhgations  on  parties  who  put  their  names  on  bills  of  exchange 
— obligations  altogether  apart  from  the  ordinary  obhgations  arising 
out  of  other  contracts.  Bills  of  exchange  now  form  an  important  part 
of  the  currency  of  the  country.  No  matter  how  a  bill  or  note  may  be 
tainted  with  fraud,  or  even  if  it  has  been  obtained  by  duress  or  by 
felony,  that  is  no  answer  to  an  action  at  the  suit  of  a  bona  fide  holder 
for  value :  Bayley  on  Bills,  472, 473,  534 ;  Chitty  on  Bills,  10th  ed.  50, 
53,  178  ;  Byles  on  Bills,  8th  ed.  57 ;  Duncan  v.  Scott  {Jc) ;  Marston  v. 
Allen  {I) ;  Harvey  v.  Towers  (m) ;  Parsons  on  Bills,  ed.  1865,  pp. 
109—115,  citmg,  amongst  other  cases,  Putnam  v.  Sullivan  (n) ,  where 
Parsons,  C.  J.  (o)  says :  "  The  counsel  for  the  defendants  agree  that 
generally  an  indorsement  obtained  by  fraud  shall  hold  the  mdorsers 
according  to  the  terms  of  it :  but  they  make  a  distinction  between 
the  cases  where  the  indorser  through  fraudulent  pretences  has  been 
induced  to  indorse  the  note  he  is  called  on  to  pay,  and  where  he 
never  intended  to  indorse  a  note  of  that  description,  but  a  different 

(a)  2  Co.  Kep.  9,  b.  (&)  2  H.  &  C.  175.  (c)  3  B.  &  Ad.  114. 

(d)  2  Dong.  514.  (e)  22  L.  J.  (C.  P.)  187.        (/)  4  Bing.  253;  12  Mo.  484. 

ig)  See  the  observations  upotl  that  case  of  Parke,  B.  in  Bobarts  v.  Tucker  (16  Q. 
B.  560);  of  Williams,  J.,  in  ^a;;90rte  Swan  (7  C.  B.  (N.s.)445);  and  of  Blackburn, 
J.,  in  Gum  v.  Tirrie  (4  B.  &  S.  680,  713). 

(h)  6  Ex.  869.  (j)  11  Ex.  577;  in  error,  1 H.  &  N.  503. 

i)  7  C.  B.  (n.  s.)  82;  28  L.  J.  (C.  P.)  294.     (ifc)  1  Camp.  100.     (I)  8  M.  &  W.  494. 

nt)  6  Ex.  656.  (n)  4  Massachusetts  Rep.  45.  (o)  At  p.  54. 
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note  and  for  a  different  purpose.  Perhaps  there  may  be  cases  in 
which  the  distinction  ought  to  prevail ;  as,  where  a  blind  man  had  a 
note  falsely  and  fraudulently  read  to  him,  and  he  indorsed  it,  sup- 
posing it  to  be  the  note  read  to  him.  But  we  are  satisfied  that  an 
indorser  cannot  avail  himself  of  this  distinction  but  in  cases  where  he 
is  not  chargeable  with  any  laches  or  neglect  or  misplaced  confidence  in 
others.  In  Hex  v.  Sales  (a),  the  prisoner  had  got  from  a  member  of  par- 
liament named  Gibson  a  Islank  frank,  which  he  subsequently,  by  writ- 
ing over  the  signature  and  altering  the  word  "  free  "  into  "  for  "  and 
adding  «  myself  and  partners,"  turned  into  a  promissory  note  for  2600^. ; 
and  though  the  most  eminent  counsel  of  the  day  were  retained  to  de- 
fend him,  it  did  not  occur  to  any  of  them  that  the  then  necessary  alle- 
gation in  the  indictment  of  the  intent  to  defraud  Gibson  failed  in  proof, 
which  it  would  have  done  if  the  argument  urged  here  is  well  founded, 
viz.  that  Gibson  was  not  liable  on  the  note,  and  therefore  could  not  be 
defrauded.  So,  in  Jtex  v.  Hevett  (b),  A.  by  false  representations  in- 
duced B.  to  sign  his  name  to  a  blank  stamped  paper,  which  A.  after- 
wards secretly  filled  up  as  a  promissory  note  for  1001.,  and  induced  C. 
to  advance  him  1001.  upon  it.  A.  was  indicted  for  defrauding  C. ;  and 
it  was  held  that  C.  had  his  remedy  against  B.  on  the  note,  and  that  the 
fraud  therefore  not  being  upon  C.  but  upon  B.,  the  indictment  was  not 
sustained  by  the  evidence.  Wherever  there  is  consideration,  fraud  may 
be  disregarded.  If  a  stolen  bill  gets  into  circulation,  the  acceptor  is 
liable  at  the  suit  of  a  bona  fide  holder  for  value.  That  is  asserted  in 
Ingham  v.  Primrose  (c).  AwdeY.  Dixon  (d)  is  like  Staff gi  v.  Elliott  (e). 
This  was  not  a  case  of  forgery :  it  was  a  mere  fraudulent  procure- 
ment of  the  defendant's  signature  to  a  genuine  and  a  complete  biU. 
Thorouffhffood's  Case  (f)  is  peculiar,  and  not  very  intelligible ;  and  in 
the  case  cited  from  KeUwey,  76,  b.,  the  deed  was  fraudulently  read  by 
the  grantee  himself. 

[Bbbtt,  J.  Nance  v.  Zary  (ff)  cited  in  Parsons  on  Bills,  114,  seems  to 
be  very  much  to  the  purpose.  In  that  case,  the  defendant  and  one 
Langford  being  about  to  execute  a  bond  in  blank,  the  latter  produced 
a  sheet  of  paper,  upon  which  the  defendant  signed  his  name ;  where- 
upon Langford  suggested  that  the  signature  was  so  far  from  the  bot- 
tom of  the  paper  that  there  might  not  be  room  for  the  bond  to  be 
written  above  it,  and  produced  another  sheet  for  the  defendant  to  sign 
so  as  to  leave  sufScient  room  for  the  intended  bond.  Langford,  with 
apparent  carelessness,  slipped  the  first  sheet  aside,  and  signed  the 
other  with  the  defendant,  who  carried  it  to  the  clerk  of  the  court  to 
be  filled  up,  leaving  the  former  with  Langford,  under  the  impression 
that  it  had  been  or  would  be  destroyed.  Subsequently,  Langford  caused 

(o)  17  How.  St.  Tr.  161.  (6)  Byles  on  Bills,  8th  ed.  124. 

(c)  7  C.  B.  (n.s.)  82,  85;  28  L.  J.  (C.  P.)  294.  (d)  6  Ex.  869. 

(e)  12  C.  B.  (n.s.)  373.  (/)  2  Co.  Rep.  9,  b.  (g)  5  Alabama  Rep.  370. 
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the  note  upon  which  the  present  suit  was  brought  to  be  written  over 
the  blank  signature  of  the  defendant  retained  by  him,  and  negotiated 
it  to  the  plaintiff.  Collier,  C.  J.,  said :  "  The  making  of  the  note  by 
Langford  was  not  a  mere  fraud  upon  the  defendant-;  it  was  something 
more.  It  was  quite  as  much  a  forgery  as  if  he  had  found  the  blank, 
or  purloined  it  from  the  defendant's  possession.  If  a  recovery  were 
allowed  upon  such  a  state  of  facts,  then  every  one  who  indulges  in  the 
idle  habit  of  writing  his  name  for  mere  pastime,  or  leaves  sufficient 
space  between  a  letter  and  his  subscription,  might  be  made  a  bank- 
rupt by  having  promises  to  pay  money  written  over  his  signature. 
Such  a  decision  would  be  alarming  to  the  conmiunity,  has  no  warrant 
in  law,  and  cannot  receive  our  sanction."] 

In  that  case  the  defendant  never  intended  to  sign  the  instrument 
at  all.  Byles,  J.,  in  his  judgment  in  Sioan  v.  North  British  Australasian 
Company  (a),  in  the  Exchequer  Chamber,  says  : "  The  object  of  the  law 
merchant  as  to  biUs  and  notes  made  or  become  payable  to  bearer  is, 
to  secure  their  circulation  as  money ;  therefore  honest  acquisition 
confers  title.  To  this  despotic  but  necessary  principle,  the  ordinary 
rules  of  the  common  law  are  made  to  bend.  The  mis-application  of  a 
genuine  signature  written  across  a  slip  of  stamped  paper  (which  trans- 
action, being  a  forgery,  would  in  ordinary  cases  convey  no  title),  may 
give  a  good  title  to  any  sum  fraudulently  inscribed,  within  the  limits 
of  the  stamp,  and  in  America,  where  there  are  no  stamp-laws,  to  any 
sum  whatever.  Negligence  in  the  maker  of  an  instrument  payable  to 
bearer  makes  no  difference  in  his  liability  to  an  honest  holder  for  value : 
the  instrument  may  be  lost  by  the  maker  without  his  negligence,  or 
stolen  from  him,  still  he  must  pay." 

[Byles,  J.  If  that  be  right,  it  can  only  be  with  reference  to  the 
case  of  a  complete  instrument ;  it  can  hardly  be  applicable  to  a  case 
where  a  man's  signature  has  been  obtained  by  a  fraudulent  represent- 
ation to  a  document  which  he  never  intended  to  sign.] 

Then,  the  verdict  was  clearly  against  the  weight  of  evidence  upon 
the  question  of  negligence.  Can  it  be  said  that  it  was  any  other  than 
gross  negligence  on  the  part  of  the  defendant  to  put  his  name  upon 
the  back  of  a  document  such  as  that  described,  without  even  looking 
at  the  face  of  it.  If  any  one  is  to  suffer  from  his  misplaced  confidence 
in  Callow,  it  surely  must  be  the  defendant  himself. 

Our.  adv.  vult. 

July  5.  The  judgment  of  the  Court  (Bovill,  C.  J.,  Byles,  Keating, 
and  Montague  Smith,  JJ.)  was  delivered  by 

Byles,  J.  This  was  an  action  by  the  plaintifif  as  indorsee  of  a  bill 
of  exchange  for  3000^.,  against  the  defendant,  as  indorser.  The  defend- 
ant by  one  of  his  pleas  traversed  the  indorsement,  and  by  another 

(a)  3   H.  &  C.  at  p.  184, 
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alleged  that  the  defendant's  indorsement  was  obtained  from  him  by 
fraud.  The  plaintiff  was  a  holder  for  value  before  maturity,  and  with- 
out notice  of  any  fraud. 

There  was  contradictory  evidence  as  to  whether  the  indorsement 
was  the  defendant's  signature  at  all ;  but,  according  to  the  evidence  of 
one  CaUow,  the  acceptor  of  the  bill,  who  was  called  as  a  witness  for  the 
plaintiff,  he.  Callow,  produced  the  bill  to  the  defendant,  a  gentleman 
advanced  in  life,  for  him  to  put  his  signature  on  the  back,  after  that 
of  one  Cooper,  who  was  payee  of  the  bill  and  first  indorser,  Callow  not 
saying  that  it  was  a  bill,  and  telling  the  defendant  that  the  instrument 
was  a  guarantee.  The  defendant  did  not  see  the  face  of  the  bill  at  all. 
But  the  bill  was  of  the  usual  shape,  and  bore  a  stamp,  the  impress  of 
which  stamp  was  visible  at  the  back  of  the  bill.  The  defendant  signed 
his  name  after  Cooper's,  he  the  defendant  (as  the  witness  stated)  believ- 
ing the  document  to  be  a  guarantee  only. 

The  Lord  Chief  Justice  told  the  jury  that,  if  the  indorsement  was 
not  the  defendant's  signature,  or  if,  being  his  signature,  it  was  obtained 
upon  a  fraudulent  representation  that  it  was  a  guarantee,  and  the  de- 
fendant signed  it  without  knowing  that  it  was  a  bill,  and  under  the 
belief  that  it  was  a  guarantee,  and  if  the  defendant  was  not  guilty  of 
any  negligence  in  so  signing  the  paper,  the  defendant  was  entitled  to 
the  verdict.    The  jury  found  for  the  defendant. 

A  rule  nisi  was  obtained  for  a  new  trial,  first,  on  the  groimd  of  mis- 
direction in  the  latter  part  of  the  summing-up,  and  secondly,  on  the 
ground  that  the  verdict  was  against  the  evidence. 

As  to  the  first  branch  of  the  rule,  it  seems  to  us  that  the  question 
arises  on  the  traverse  of  the  indorsement.  The  case  presented  by  the 
defendant  is,  that  he  never  made  the  contract  declared  on ;  that  he 
never  saw  the  face  of  the  bill ;  that  the  purport  of  the  contract  was 
fraudulently  misdescribed  to  him ;  that,  when  he  signed  one  thing,  he 
was  told  and  believed  that  he  was  signing  another  and  an  entirely 
different  thing ;  and  that  his  mind  never  went  with  his  act. 

It  seems  plain,  on  principle  and  on  authority,  that,  if  a  blind  man,  or  a 
man  who  cannot  read,  or  who  for  some  reason  (not  implying  negligence) 
forbears  to  read,  has  a  written  contract  falsely  read  over  to  him,  the 
reader  misreading  to  such  a  degree  that  the  written  contract  is  of  a 
nature  altogether  different  from  the  contract  pretended  to  be  read 
from  the  paper  which  the  blind  or  illiterate  man  afterwards  signs  ; 
then,  at  least  if  there  be  no  negligence,  the  signature  so  obtained  is  of 
no  force.  And  it  is  invalid  not  merely  on  the  ground  of  fraud,  where 
fraud  exists,  but  on  the  ground  that  the  mind  of  the  signer  did  not  ac- 
company the  signature ;  in  other  words,  that  he  never  intended  to  sign, 
and  therefore  in  contemplation  of  law  never  did  sign,  the  contract  to 
which  his  name  is  appended. 
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The  authorities  appear  to  us  to  support  this  view  of  the  law.  In 
Thoroughgood? s  Case  (a)  it  was  held  that,  if  an  illiterate  man  have  a 
deed  falsely  read  over  to  him,  and  he  then  seals  and  delivers  the 
parchment,  that  parchment  is  nevertheless  not  his  deed.  In  a  note  to 
Thoroughgood" s  Case  (a),  in  Eraser's  edition  of  Coke's  Reports,  it  is 
suggested  that  the  doctrine  is  not  confined  to  the  condition  of  an  illit- 
erate grantor ;  and  a  case  in  Keilwey's  Reports  (b)  is  cited  in  support 
of  this  observation.  On  reference  to  that  case,  it  appears  that  one  of 
the  judges  did  there  observe  that  it  made  no  difference  whether  the 
grantor  were  lettered  or  unlettered.  That,  however,  was  a  case  where 
the  grantee  himself  was  the  defrauding  party.  But  the  position  that> 
if  a  grantor  or  covenantor  be  deceived  or  misled  as  to  the  actual  con- 
tents of  the  deed,  the  deed  does  not  bind  him,  is  supported  by  many 
authorities :  see  Com.  Dig.  Fait  (B.  2) ;  and  is  recognized  by  Bayley, 
B.,  and  the  Court  of  Exchequer,  in  the  case  of  Edmards  v.  Brown  (c). 
Accordingly,  it  has  recently  been  decided  in  the  Exchequer  Chamber, 
that  if  a  deed  be  delivered,  and  a  blank  left  therein  be  afterwards  im- 
properly filled  up,  (at  least  if  that  be  done  without  the  grantor's  negli- 
gence), it  is  not  the  deed  of  the  grantor :  &voan  v.  North  British  Austra- 
lasian Land  Company  {d). 

These  cases  apply  to  deeds ;  but  the  principle  is  equally  applicable 
to  other  written  contracts.  Nevertheless,  this  principle,  when  ap- 
plied to  negotiable  instruments,  must  be  and  is  limited  in  its  applica- 
tion. These  instruments  are  not  only  assignable,  but  they  form  part 
of  the  currency  of  the  country.  A  qualification  of  the  general  rule  is 
necessary  to  protect  innocent  transferees  for  value.  If,  therefore,  a 
man  write  his  name  across  the  back  of  a  blank  bill-stamp,  and  part 
with  it,  and  the  paper  is  afterwards  improperly  filled  up,  he  is  liable 
as  indorser.  If  he  write  it  across  the  face  of  the  bill,  he  is  liable  as 
acceptor,  when  the  instrument  has  once  passed  into  the  hands  of  an 
innocent  indorsee  for  value  before  maturity,  and  liable  to  the  extent 
of  any  sum  which  the  stamp  will  cover. 

In  these  cases,  however,  the  party  signing  knows  what  he  is  doing : 
the  indorser  intended  to  indorse,  and  the  acceptor  intended  to  accept, 
a  bUl  of  exchange  to  be  thereafter  filled  up,  leaving  the  amount,  the 
date,  the  maturity,  and  the  other  parties  to  the  bill  undetermined. 

But,  in  the  case  now  under  consideration,  the  defendant,  according 
to  the  evidence,  if  believed,  and  the  finding  of  the  jury,  never  intended 
to  indorse  a  bill  of  exchange  at  all,  but  intended  to  sign  a  contract  of 
an  entirely  different  nature.  It  was  not  his  design,  and,  if  he  were 
guilty  of  no  negligence,  it  was  not  even  his  fault  that  the  instrument 
he  signed  turned  out  to  be  a  bill  of  exchange.  It  was  as  if  he  had 
written  his  name  on  a  sheet  of  paper  for  the  purpose  of  franking  a  let- 

(«)  2  Co.  Eep.  9,  b.    (6)  Keilw.  70,  pi.  6.    (c)  1  C.  &  J.  312.      (d)  2  H.  &  C.  175. 
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ter,  or  in  a  lady's  album,  or  on  an  order  for  admission  to  the  Temple 
Church,  or  on  the  fly-leaf  of  a  book,  and  there  had  already  been,  with- 
out his  knowledge,  a  bill  of  exchange  or  a  promissory  note  payable  to 
order  inscribed  on  the  other  side  of  the  paper.  To  make  the  case 
clearer,  suppose  the  bill  or  note  on  the  other  side  of  the  paper  in  each 
of  these  cases  to  be  written  at  a  time  subsequent  to  the  signature,  then 
the  fraudulent  misapplication  of  that  genuine  signature  to  a  different 
purpose  would  have  been  a  counterfeit  alteration  of  a  writing  with 
intent  to  defraud,  and  would  therefore  have  amounted  to  a  forgery. 
In  that  case,  the  signer  would  not  have  been  bound  by  his  signature,  for 
two  reasons, — ^first,  that  he  never  in  fact  signed  the  writing  declared 
on, — and  secondly,  that  he  never  intended  to  sign  any  such  contract. 

In  the  present  case,  the  first  reason  does  not  apply,  but  the  second  rea- 
son does  apply.  The  defendant  never  intended  to  sign  that  contract,  or 
any  such  contract.  He  never  intended  to  put  his  name  to  any  instru- 
ment that  then  was  or  thereafter  might  become  negotiable.  He  was 
deceived,  not  merely  as  to  the  legal  efiEect,  but  as  to  the  actual  con- 
tents of  the  instrument. 

We  are  not  aware  of  any  case  in  which  the  precise  question  now  be- 
fore us  has  arisen  on  bills  of  exchange  or  promissory  notes,  or  been 
judicially  discussed.  In  the  case  of  Inghmn  v.  Primrose  (a),  and  the 
case  of  JVance  v.  Zary  (b),  both  cited  by  the  plaintiff,  the  facts  were 
very  different  from  those  of  the  case  before  us,  and  have  but  a  remote 
bearing  on  the  question.  But,  in  Putnam  v.  /Sullivan,  an  American 
case,  reported  in  4  Mass.  45,  and  cited  in  Parsons  on  Bills  of  Exchange, 
vol.  I.  p.  Ill,  n.,  a  distinction  is  taken  by  Chief  Justice  Parsons  be- 
tween a  case  where  an  indorser  intended  to  indorse  such  a  note  as  he 
actually  indorsed,  being  induced  by  fraud  to  indorse  it,  and  a  case 
where  he  intended  to  indorse  a  different  note  and  for  a  different  pur- 
pose. And  the  court  intimated  an  opinion  that,  even  in  such  a  case  as 
that,  a  distinction  might  prevail  and  protect  the  indorsee. 

The  distinction  in  the  case  now  imder  consideration  is  a  much 
plainer  one ;  for,  on  this  branch  of  the  rule,  we  are  to  assiune  that  the 
indorser  never  intended  to  indorse  at  all,  but  to  sign  a  contract  of  an 
entirely  different  nature. 

For  these  reasons,  we  think  the  direction  of  the  Lord  Chief  Justice 
was  right. 

With  respect,  however,  to  the  second  branch  of  the  rule,  we  are  of 
opinion  that  the  case  should  undergo  further  investigation.  We  ab- 
stain from  giving  our  reasons  for  this  part  of  our  decision  only  lest 
they  should  prejudice  either  party  on  a  second  inquiry. 

The  rule,  therefore,  will  be  made  absolute  for  a  new  trial. 

Itule  absolute. 

(a)  7  C.  B.  (n.s.)  83;  28  L.  J.  (C.  P.)  294.  (6)  5  Alabama,  370,  cited  1  Parsons  on 
Bills,  114  n. 
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JAMES  CUNDY  AND  T.  BEVINGTON        .        .      Appellants  ; 

AND 
THOMAS  LDfDSAY  AND  OTHERS   .        .        .      Rbspoitobnts. 

In  thb  House  op  Loeds,  Maech  1 — 4,  1878. 
[Reported  in  Law  Beports,  3  Appeal  Cases,  459.] 

Appeal  from  a  decision  of  the  Court  of  Appeal,  which  had  reversed 
a  previous  decision  of  the  Queen's  Bench. 

In  1873,  one  Alfred  Blenkarn  hired  a  room  at  a  corner  house  in 
Wood  Street,  Cheapside — it  had  two  side  windows  opening  into  Wood 
Street,  but  though  the  entrance  was  from  Little  Love  Lane  it  was  by 
him  constantly  described  as  37  Wood  Street,  Cheapside.  HLs  agree- 
ment for  this  room  was  signed  "  Alfred  Blenkarn."  The  now  respond- 
ents, Messrs.  Lindsay  &  Co.,  were  linen  manufacturers,  carrying  on 
business  at  Belfast.  In  the  latter  part  of  1873,  Blenkarn  wrote  to  the 
plaintiffs  on  the  subject  of  a  purchase  from  them  of  goods  of  their 
manufacture — chiefly  cambric  handkerchiefs.  His  letters  were  written 
as  from  «  37  Wood  Street,  Cheapside,"  where  he  pretended  to  have  a 
warehouse,  but  in  fact  occupied  only  a  room  on  the  top  floor,  and 
that  room,  though  looking  into  Wood  Street  on  one  side,  could  only 
be  reached  from  the  entrance  in  5  Little  Love  Lane.  The  name  signed 
to  these  letters  was  always  signed  without  any  initial  as  representing 
a  Christian  name,  and  was,  besides,  so  written  as  to  appear  "  Blenk- 
iron  &  Co."  There  was  a  highly  respectable  firm  of  W.  Blenkiron  & 
Son  carryuig  on  business  in  Wood  Street — ^but  at  128  Wood  Street, 
and  not  at  37,  Messrs.  Lindsay,  who  knew  the  respectability  of 
Blenkiron  &  Son,  though  not  the  number  of  the  house  where  they 
carried  on  business,  answered  the  letters,  and  sent  the  goods  addressed 
to  "  Messrs.  Blenkiron  &  Co.,  87  Wood  Street,  Cheapside,"  where  they 
were  taken  in  at  once.  The  invoices  sent  with  the  goods  were  always 
addressed  in  the  same  way.  Blenkarn  sold  the  goods,  thus  fraudu- 
lently obtained  from  Messrs.  Lindsay,  to  different  persons,  and  among 
the  rest  he  sold  250  dozen  of  cambric  handkerchiefs  to  the  Messrs. 
Cundy,  who  were  bona  fide  purchasers,  and  who  resold  them  in  the 
ordinary  way  of  their  trade.  Payment  not  being  made,  an  action  was 
commenced  in  the  Mayor's  Court  of  London  by  Messrs.  Lindsay,  the 
junior  partner  of  which  firm,  Mr.  Thomson,  made  the  ordinary  affi- 
davit of  debt,  as  against  Alfred  Blenkarn,  and  therein  named  Alfred 
Blenkarn  as  the  debtor.  Blenkarn's  fraud  was  soon  discovered,  and 
he  was  prosecuted  at  the  Central  Criminal  Court,  and  convicted  and 
sentenced.  Messrs.  Lindsay  then  brought  an  action  against  Messrs. 
Cundy  as  for  unlawful  conversion  of  the  handkerchiefs.    The  cause 
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was  tried  before  Mr.  Justice  Blackburn,  who  left  it  to  the  jury  to  con- 
sider whether  Alfred  Blenkarn,  with  a  fraudulent  intent  to  induce  the 
plaintiffs  to  give  him  the  credit  belonging  to  the  good  character  of 
Blenkiron  &  Co.,  wrote  the  letters,  and  by  fraud  induced  the  plaintiffs 
to  send  the  goods  to  37  Wood  Street — were  they  the  same  goods  as 
those  bought  by  the  defendants — and  did  the  plaintiffs  by  the  affidavit 
of  debt  intend,  as  a  matter  of  fact,  to  adopt  Alfred  Blenkarn  as  their 
debtor.  The  first  and  second  questions  were  answered  in  the  affirm- 
ative, and  the  third  in  the  negative.  A  verdict  was  taken  for  the  de- 
fendants, with  leave  reserved  to  move  to  enter  the  verdict  for  the 
plaintiffs.  On  motion  accordingly,  the  Court,  after  argument,  ordered 
the  rule  for  entering  judgment  for  the  plaintiffs  to  be  discharged,  and 
directed  judgment  to  be  entered  for  the  defendants  (a).  On  appeal, 
this  decision  was  reversed  and  judgment  ordered  to  be  entered  for  the 
plaintiffs,  Messrs.  Lindsay  (6).    This  appeal  was  then  brought. 

The  Solicitor  General  (Sir  IT.  /S.  Griffard)  and  Mr.  Benjamin,  Q.  C. 
(Mr.  B.  Francis  WiUiams  was  with  them),  for  the  appellants : — 

The  question  here  is,  whether  the  property  in  the  goods  passed  from 
the  respondents  to  Blenkarn.    It  is  submitted  that  it  did  (c). 

A  title  to  goods  may  be  acquired  even  where  they  are  obtained  upon 
false  pretences.  Though  it  will  not  be  an  indefeasible  title,  and  may 
be  voidable,  it  will,  as  to  third  persons  at  least,  be  good  till  it  has 
been  avoided.  It  must  in  some  sense  pass  the  property,  for  if  it  did 
not,  it  may  be  doubtful  whether  a  conviction  for  obtaining  the  goods 
could  be  sustained.  Here  it  is  clear  that  there  was  in  the  first  instance 
an  intention  on  the  part  of  the  original  owner  that  the  property  shovdd 
pass.  [LoED  Penzance.  But  was  it  not  the  intention  that  it  should 
pass  to  Blenkiron,  but  not  to  Blenkarn?  ]  As  to  some  person  in  Wood 
Street  the  intention  plainly  did  exist  that  it  should  pass.  [Loed  Pen- 
zance. Is  thereno  distinction  between  the  case  of  a  man  who,  being 
deceived,  enters  into  a  contract,  and  that  of  a  man  who,  being  also 
deceived,  does  not  enter  into  a  contract  ?  ]  The  latter  was  the  case 
of  Hardman  v.  Booth  (d),  so  much  relied  on  in  the  Court  below.  But 
that  case  is  distinguishable  from  the  present,  for  there  the  facts  showed 
distinctly  that  the  intention  was  to  contract  with  Thomas  Gandell  & 
Co.,  and  with  them  alone ;  and  the  firm  of  Edward  Gandell  and  Todd 
was  a  different  fljm  and  carried  on  business  at  a  different  place,  and 
was  wholly  unknown  to  the  plaintiffs,  and  Edward  Gandell  having 
by  fraud  got  hold  of  the  goods  sent  to  the  warehouse  of  Thomas  Gan- 
dell, carried  them  off  to  his  own  place,  and  so  disposed  of  them.    Here 

(a)  1  Q.  B.  D.  348.  (b)  2  Q.  B.  D.  96. 

(c)  There  had  been,  in  the  Courts  below,  a  question  as  to  the  effect  of  the  statute 
24  &  25  Vict.  c.  96,  with  regard  to  the  restitution  of  the  property  to  the  original 
owner  after  the  conviction  of  the  person  who  had  fraudulently  obtained  it.  That 
question  was  also  made  the  svibject  of  argument  in  this  House,  but  the  iudement 
did  not  refer  to  it.  (d)  1  H.  &  C.  803. 
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the  plaintiffs  themselves  sent  the  goods  to  the  person  who  had  cor- 
responded with  them,  and  who  did  carry  on  business  at  37  Wood 
Street.  The  goods  reached  that  destination,  and  were  delivered  there 
according  to  the  address  which  the  plaintiffs  had  put  upon  them.  The 
facts  of  the  two  cases  were  unlike,  and  without  in  the  least  doubting 
the  decision  in  that  case,  it  may  well  be  contended  not  to  be  applicable 
here.  Here  the  original  owner  allowed  the  goods  to  remain  in  the 
hands  of  the  person  to  whom  he  had  sent  them,  and  while  there  they 
were  sold  to  the  defendants,  who  were  bona  Me  purchasers  for  value- 
After  that  the  vendor  could  no  longer  foUow  them  as  his  own ;  his 
intention  had  been  to  transfer  them,  and  the  transfer  was  complete. 
In  no  way  whatever  could  the  case  be  compared  to  one  in  which 
money  or  a  bill  of  exchange  was  delivered  to  a  person  for  a  particular 
purpose,  and  he  used  it  for  another,  and  so  could  give  no  title  what- 
ever to  a  third  person  to  whom  he  passed  it.  Neither  was  this  a  de- 
livery to  B.,  who  stated  himself  to  be  the  agent  of  some  one  else  when 
he  was  not  so ;  it  was  a  delivery  to  B.  himself.  Credit  was  therefore 
given  to  him ;  it  was  given  to  Blenkarn  &  Co.,  of  37  Wood  Street. 
Then  again,  ia  the  first  instance  Mr.  Thomson,  one  of  the  partners  in 
Messrs.  Liadsay's  house,  made  an  affidavit  of  debt  against  Alfred 
Blenkarn,  which  showed  that  the  house  recognized  Blenkarn  as  the 
debtor,  and  the  transaction  as  one  of  a  sale.  That,  though  not  con- 
clusive on  the  subject,  was  at  least  strong  evidence  of  previous  inten- 
tion. It  may  be  admitted  that  where  the  authority  to  part  with  the 
property  is  limited,  and  the  property  is  parted  with  in  disregard  of 
that  limited  authority,  the  title  to  it  would  not  pass  :  Jieg.  v.  Middle, 
ton  (a) ;  but  that  cannot  affect  this  case,  for  here  the  goods  were  trans- 
mitted by  the  owners  themselves  to  a  person  and  a  place  described 
by  themselves.  The  title  to  the  goods  was  for  the  time  perfect  in  law, 
and,  being  so,  the  transfer  to  the  defendants  made  during  that  time, 
being  made  bona  fide,  could  not  be  impeached:  Pease  v.  Gloahec  (b). 
Till  the  title  of  Blenkarn  was  disaffirmed  it  was  good,  and  the  property 
disposed  of  in  the  meantime  could  not  afterwards  be  followed  in  the 
hands  of  a  third  person  who  had  honestly  purchased  it. 
Mr.  Wills,  Q.  C,  and  Mr.  FvMarton,  for  the  respondents : — 
Where  the  circumstances  are  such  that  no  contract  has  ever  arisen, 
mere  delay  in  declaring  a  disaffirmance  cannot  affect  the  case :  JKings. 
ford  V.  Merry  (c)  ;  Boulton  v.  Jones  (d)  ;  Hardman  v.  Booth  (e).  Here 
there  was  no  contract.  The  plaintiffs  did  not  know  of  the  existence 
of  two  firms  of  names  similar  to  each  other  carrying  on  business  in 
Wood  Street ;  they  knew  only  of  Blenkiron  &  Co.,  and  thought  they 
were  dealing  with  Blenkiron  <&  Co.,  and  sent  their  goods  to  that  firm. 

(a)  Law  Rep.  2  C.  C.  R.  38.        (6)  Law  Rep.  1  P.  C.  219.        (c)  1  H.  &  N.  503. 
(a)  2  H.  &  N.  564,  see  JSe  iJeed,  3  Ch.  D.  123.  (e)  1  H.  &  C.  803. 
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But  Blenkiron  &  Co.  knew  nothing  whatever  of  the  matter.  There 
was,  therefore,  no  contract  with  them.  Nor  was  there  any  with 
Blenkarn,  for  by  a  fraud  in  using  the  name  of  other  persons  he  ob- 
tained possession  of  goods  intended  for  those  other  persons,  and  not 
for  him.  There  was,  therefore,  no  contract  with  him.  If  so,  no  mo- 
ment existed  during  which  a  title  to  the  goods  could  be  given  to  the 
defendants.  Their  conversion  of  the  goods  was  consequently  unlaw- 
ful. 

The  Solicitor  General  replied. 

The  Lord  Chancelloe  ( Lord  Cairns ) : — 

My  Lords,  you  have  in  this  case  to  discharge  a  duty  which  is  al- 
ways a  disagreeable  one  for  any  Court,  namely,  to  determine  as  be- 
tween two  parties,  both  of  whom  are  perfectly  mnooent,  upon  which 
of  the  two  the  consequences  of  a  fraud  practised  upon  both  of  them 
must  faU.  My  Lords,  in  dischargmg  that  duty  your  Lordships  can 
do  no  more  than  apply,  rigorously,  the  settled  and  well  known  rules 
of  law.  Now,  with  regard  to  the  title  to  personal  property,  the 
settled  and  well  known  rules  of  law  may,  I  take  it,  be  thus  ex- 
pressed :  by  the  law  of  our  country  the  purchaser  of  a  chattel  takes 
the  chattel  as  a  general  rule  subject  to  what  may  turn  out  to  be 
certain  infirmities  in  the  title.  If  he  purchases  the  chattel  in  mar- 
ket overt,  he  obtains  a  title  which  is  good  against  all  the  world ; 
but  if  he  does  not  purchase  the  chattel  in  market  overt,  and  if  it 
turns  out  that  the  chattel  has  been  found  by  the  person  who  pro- 
fessed to  sell  it,  the  purchaser  will  not  obtain  a  title  good  as  against 
the  real  owner.  If  it  turns  out  that  the  chattel  has  been  stolen  by 
the  person  who  has  professed  to  seU  it,  the  purchaser  will  not  ob- 
tain a  title.  If  it  turns  out  that  the  chattel  has  come  into  the  hands 
of  the  person  who  professed  to  sell  it,  by  a  de  facto  contract,  that 
is  to  say,  a  contract  which  has  purported  to  pass  the  property  to 
him  from  the  owner  of  the  property,  there  the  purchaser  will  obtain 
a  good  title,  even  although  afterwards  it  should  appear  that  there 
were  circumstances  connected  with  that  contract,  which  would  en- 
able the  original  owner  of  the  goods  to  reduce  it,  and  to  set  it  aside, 
because  these  circumstances  so  enabling  the  original  owner  of  the 
goods,  or  of  the  chattel,  to  reduce  the  contract  and  to  set  it  aside, 
wiU  not  be  allowed  to  interfere  with  a  title  for  valuable  considera- 
tion obtained  by  some  third  party  during  the  interval  while  the  con- 
tract remained  unreduced. 

My  Lords,  the  question,  therefore,  in  the  present  case,  as  your 
Lordships  will  observe,  really  becomes  the  very  short  and  simple 
one  which  I  am  about  to  state.  Was  there  any  contract  which,  with 
regard  to  the  goods  in  question  in  this  case,  had  passed  the  property 
in  the  goods  from  the  Messrs.  Lindsay  to  Alfred  Blenkarn?    If  there 
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was  any  contract  passing  that  property,  even  although,  as  I  have 
said,  that  contract  might  afterwards  be  open  to  a  process  of  reduction, 
upon  the  ground  of  fraud,  still,  in  the  meantime,  Blenkarn  might 
have  conveyed  a  good  title  for  valuable  consideration  to  the  present 
appellants. 

Now,  my  Lords,  there  are  two  observations  bearing  upon  the  solu- 
tion of  that  question  which  I  desire  to  make.  In  the  first  place,  if 
the  property  in  the  goods  in  question  passed,  it  could  only  pass  by 
way  of  contract ;  there  is  nothing  else  which  could  have  passed  the 
property.  The  second  observation  is  this,  your  Lordships  are  not 
here  embarrassed  by  any  conflict  of  evidence,  or  any  evidence  what- 
ever as  to  conversations  or  as  to  acts  done,  the  whole  history  of  the 
whole  transaction  lies  upon  paper.  The  principal  parties  concerned, 
the  respondents  and  Blenkarn,  never  came  in  contact  personally — 
everything  that  was  done  was  done  by  writing.  What  has  to  be 
judged  of,  and  what  the  jury  in  the  present  case  had  to  judge  of,  was 
merely  the  conclusion  to  be  derived  from  that  writing,  as  applied  to 
the  admitted  facts  of  the  case. 

Now,  my  Lords,  discharging  that  duty  and  answering  that  inquiry, 
what  the  jurors  have  found  is  in  substance  this  ;  it  is  not  necessary 
to  spell  out  the  words,  because  the  substance  of  it  is  beyond  all  doubt. 
They  have  found  that  by  the  form  of  the  signatures  to  the  letters 
which  were  written  by  Blenkarn,  by  the  mode  in  which  his  letters  and 
his  applications  to  the  respondents  were  made  out,  and  by  the  way  in 
which  he  left  uncorrected  the  mode  and  form  in  which,  in  turn,  he 
was  addressed  by  the  respondents ;  that  by  all  those  means  he  led, 
and  intended  to  lead,  the  respondents  to  believe,  and  they  did  believe, 
that  the  person  with  whom  they  were  communicating  was  not  Blen- 
karn, the  dishonest  and  irresponsible  man,  but  was  a  well  known  and 
solvent  house  of  Blenkiron  &  Co. ,  doing  business  in  the  same  street. 
My  Lords,  those  things  are  found  as  matters  of  fact,  and  they  are 
placed  beyond  the  range  of  dispute  and  controversy  in  the  case. 

If  that  is  so,  what  is  the  consequence  ?  It  is  that  Blenkarn — the 
dishonest  man,  as  I  call  him — was  acting  here  just  in  the  same  way 
as  if  he  had  forged  the  signature  of  Blenkiron  &  Co.,  the  respectable 
firm,  to  the  applications  for  goods,  and  as  if,  when,  in  return,  the 
goods  were  forwarded  and  letters  were  sent,  accompanying  them, 
he  had  intercepted  the  goods  and  intercepted  the  letters,  and  had 
taken  possession  of  the  goods,  and  of  the  letters  which  were  addressed 
to,  and  intended  for,  not  himself  but,  the  firm  of  Blenkiron  &  Co. 
Now,  my  Lords,  stating  the  matter  shortly  in  that  way,  I  ask  the 
question,  how  is  it  possible  to  imagine  that  in  that  state  of  things 
any  contract  could  have  arisen  between  the  respondents  and  Blen- 
karn, the  dishonest  man  ?    Of  him  they  knew  nothing,  and  of  him 
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they  never  thought.  With  him  they  never  intended  to  deal.  Their 
minds  never  even  for  an  instant  of  time  rested  upon  him,  and 
as  between  him  and  them  there  was  no  consensus  of  mind  which 
could  lead  to  any  agreement  or  any  contract  whatever.  As  between 
him  and  them  there  was  merely  the  one  side  to  a  contract,  where,  in 
order  to  produce  a  contract,  two  sides  would  be  required.  With  the 
firm  of  Blenkiron  &  Co.  of  course  there  was  no  contract,  for  as  to 
them  the  matter  was  entirely  unknown,  and  therefore  the  pretence 
of  a  contract  was  a  failure. 

The  result,  therefore,  my  Lords,  is  this,  that  your  Lordships  have 
not  here  to  deal  with  one  of  those  cases  iu  which  there  is  de  facto  a 
contract  made  which  may  afterwards  be  impeached  and  set  aside,  on 
the  ground  of  fraud;  but  you  have  to  deal  with  a  case  which 
ranges  itself  under  a  completely  different  chapter  of  law,  the  case 
namely  in  which  the  contract  never  comes  into  existence.  My  Lords, 
that  being  so,  it  is  idle  to  talk  of  the  property  passing.  The  prop- 
erty remained,  as  it  originally  had  been,  the  property  of  the  respon- 
dents, and  the  title  which  was  attempted  to  be  given  to  the  appel- 
lants was  a  title  which  could  not  be  given  to  them. 

My  Lords,  I  therefore  move  your  Lordships  that  this  appeal  be 
dismissed  with  costs,  and  the  judgment  of  the  Court  of  Appeal 
affirmed. 

LoED  Hatheelet : — 

My  Lords,  I  have  come  to  the  same  conclusion  as  that  which  has 
just  been  expressed  by  my  noble  and  learned  friend  on  the  woolsack. 
The  real  question  we  have  to  consider  here,  is  this:  whether  or  not 
any  contract  was  actually  entered  into  between  the  respondents  and 
a  person  named  Alfred  Blenkarn,  who  imposed  upon  them  in  the 
manner  described  in  the  verdict  of  the  jury ;  the  case  that  was  tried 
being  one  as  between  the  alleged  vendors  and  a  person  who  had  pur- 
chased from  Alfred  Blenkarn. 

Now  the  case  is  simply  this,  as  put  by  the  learned  Judge  in  the 
Court  below ;  it  was  most  carefully  stated,  as  one  might  expect  it  would 
be  by  that  learned  Judge :  «  Is  it  made  out  to  your  satisfaction  that 
Alfred  Blenkarn,  with  a  fraudulent  intent  to  induce  customers  gener- 
ally, and  Mr.  Thomson  in  particular,  to  give  him  the  credit  of  the 
good  character  which  belonged  to  William  Blenkiron  &  Sons,  wrote 
those  letters  in  the  way  you  have  heard,  and  had  those  invoices  headed  as 
you  have  heard,"  and  farther  than  that, «  did  he  actually  by  that  fraud 
induce  Mr.  Thomson  to  send  the  goods  "  « to  37  Wood  Street  ?  " 

Both  these  questions  were  answered  in  the  afllrmative  by  the  jury. 
What,  then,  was  the  result  ?  It  was,  that  there  were  letters  written 
by  a  man  endeavormg  by  contrivance  and  fraud,  as  appears  upon 
the  face  of  the  letters  themselves,  to  obtain  the  credit  of  the  well- 
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known  firm  of  Blenkiron  &  Co.,  Wood  Street.  That  was  done  by  a 
falsification  of  the  signature  of  the  Blenkirons,  writing  his  own  name 
in  such  a  manner  as  that  it  appeared  to  represent  the  signature  of  that 
firm.  And  farther,  his  letters  and  invoices  were  headed  "Wood 
Street,"  which  was  not  an  accurate  way  of  heading  them ;  for  he 
occupied  only  a  room  on  a  third  floor,  looking  into  Little  Love  Lane 
on  one  side,  and  looking  into  Wood  Street  on  the  other.  He  headed 
them  in  that  way,  in  order  that  by  these  two  devices  he  might  repre- 
sent himself  to  the  respondents  as  Blenkiron  of  Wood  Street.  He 
did  that  purposely ;  and  it  is  found  that  he  induced  the  respondents  by 
that  device  to  send  the  goods  to  Blenkiron  of  Wood  Street.  I  appre- 
hend, therefore,  that  if  there  could  be  said  to  have  been  any  sale  at 
all,  it  failed  for  want  of  a  purchaser.  The  sale,  if  made  out  upon 
such  a  transaction  as  this,  would  have  been  a  sale  to  the  Blenkirons 
of  Wood  Street,  if  they  had  chosen  to  adopt  it,  and  to  no  other  person 
whatever — not  to  this  Alfred  Blenkam,  with  whom  the  respondents 
had  not,  and  with  whom  they  did  not  vnsh  to  have,  any  dealings 
whatever. 

My  Lords,  it  appears  to  me  that  that  brings  the  case  completely 
within  the  authority  of  Hardman  v.  Booth  (a),  where  it  was  held  that 
there  was  no  real  contract  between  the  parties  by  whom  the  goods 
were  delivered  and  the  concoctor  of  the  fraud  who  obtained  possession 
of  them,  because  they  were  not  to  him  sold.  Exactly  in  the  same  way 
here,  there  was  no  real  contract  whatever  with  Alfred  Blenkarn :  no 
goods  had  been  delivered  to  anybody  except  for  the  purpose  of  trans- 
ferring the  property  to  Blenkiron  (not  Blenkarn) ;  therefore  the  case 
really  in  substance  is  the  identical  case  of  Hardman  v.  Booth  {a)  over 
again. 

My  noble  and  learned  friend  who  sits  opposite  to  me  (Lord  Penzance) 
has  called  my  attention  to  a  case  which  seems  to  have  been  decided 
on  exactly  the  same  principle  as,  Hardman  v.  Booth  (a),  audit  is  worth 
while  referring  to  it  as  an  additional  authority  upon  that  principle  of 
law.  It  is  the  case  of  Higgons  v.  Burton  (b).  There,  one  Dix,  who 
had  been  the  agent  of  a  responsible  firm  that  had  had  dealings  with 
the  plaintiff  in  the  action,  was  dismissed  by  his  employers  ;  he  con- 
cealed that  dismissal  from  a  customer  of  the  firm,  the  plaintiff  in  the 
action,  and,  having  concealed  that  dismissal,  continued  to  obtain 
goods  from  him  still  as  acting  for  the  firm.  The  goods  were  delivered 
to  him,  but  it  was  held  that  that  deUvery  was  not  a  delivery  to  any 
person  whatever  who  had  purchased  the  goods.  The  goods,  if  they 
had  been  purchased  at  all,  would  have  been  purchased  by  the  firm  for 
which  this  man  had  acted  as  agent ;  but  he  had  been  dismissed  from 
the  agency— there  was  no  contract,  therefore,  with  the  firm  ;  there 
was  no  contract  ever  intended  between  the  vendors  of  the  goods  and 

(a)  1  H.  &  C.  803.  (&)  26  L.  J.  (Ex.)  342. 
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the  person  who  had  professed  to  purchase  the  goods  as  the  agent  of 
thatflrm ;  and  the  consequence  was  that  there  was  no  contract  at  all. 
There,  as  here,  the  circumstance  occurred  that  an  innocent  person 
purchasing  the  goods  from  the  person  with  whom  there  was  no  con- 
tract was  obliged  to  submit  to  his  loss.  The  point  of  the  case  is  put 
so  very  shortly  by  Chief  Baron  Pollock,  that  I  cannot  do  better  than 
adopt  his  reasoning :  "  There  was  no  sale  at  aU,  but  a  mere  obtaining 
of  goods  by  false  pretences ;  the  property,  therefore,  did  not  pass  out 
of  the  plaintiffs."  The  other  Judges,  who  were  Barons  Martin,  Bram- 
well,  and  Watson,  concurred  in  that  judgment. 

Here,  I  say,  exactly  as  in  those  cases  of  Hardman  v.  Booth  (a),  and 
Higgona  v.  Burton  {b),  there  was  no  sale  at  all;  there  was  a  represent- 
ation, a  false  representation,  made  by  Blenkarn,  by  which  he  got 
goods  sent  to  him,  upon  applications  from  him  to  become  a  purchaser, 
but  upon  invoices  made  out  to  the  firm  of  Blenkiron  &  Co.  But  no 
contract  was  made  with  Blenkarn,  nor  any  contract  was  made  with 
Blenkiron  &  Co.,  because  they  knew  nothing  at  all  about  it,  and  there- 
fore there  could  be  no  delivery  of  the  goods  with  the  intent  to  pass 
the  property. 

We  have  been  pressed  very  much  with  an  ingenious  mode  of  put- 
ing  the  case  on  the  part  of  the  counsel  who  have  argued  with  eminent 
ability  for  the  appellants  in  this  case;  namely,  suppose  this  fraudulent 
person  had  gone  himself  to  the  firm  from  whom  he  wished  to  obtain 
the  goods,  and  had  represented  that  he  was  a  member  of  one  of  the 
largest  firms  in  London.  Suppose  on  his  making  that  representation 
the  goods  had  been  delivered  to  him.  Now  I  am  very  far,  at  all  events 
on  the  present  occasion,  from  seeing  my  way  to  this,  that  the  goods 
beiQg  sold  to  him  as  representing  that  firm  he  could  be  treated  in  any 
other  way  than  as  an  agent  of  that  firm,  or  suppose  he  had  said :  "  I 
am  as  rich  as  that  firm.  I  have  transactions  as  large  as  those  of  that 
firm.  I  have  a  large  balance  at  my  bankers ; "  then  the  sale  would 
have  been  a  sale  to  a  fraudulent  purchaser  on  fraudulent  represent- 
ations, and  a  sale  which  would  have  been  capable  of  being  set  aside, 
but  still  a  sale,  would  have  been  made  to  the  person  who  made  those 
false  representations ;  and  the  partmg  with  the  goods  in  that  case 
might  possibly — I  say  no  more — ^have  passed  the  property. 

But  this  case  is  an  entirely  different  one.  The  whole  case  as 
represented  here  is  this;  from  beginning  to  end  the  respondents 
believed  they  were  dealing  with  Blenkiron  &  Co.,  they  made  out  their 
invoices  to  Blenkiron  &  Co.,  they  supposed  they  sold  to  Blenkiron  &, 
Co.,  they  never  sold  in  any  way  to  Alfred  Blenkarn ;  and  therefore 
Alfred  Blenkarn  cannot,  by  so  obtaining  the  goods,  have  by  possibility 
made  a  good  title  to  a  purchaser,  as  against  the  owners  of  the  goods, 

(o)  1  H.  &  C.  803.  (h)  26  L.  J.  (Ex.)  342. 
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who  had  never  in  any  shape  or  way  parted  with  the  property  nor 
with  anything  more  than  the  possession  of  it.  (a) 

Judgment  appealed  from  affirmed  /   and  appeal 
dismissed  with  costs, 

Lordi  Journals,  4th  March,  1878. 


BOULTON  «.  JONES  AND  ANOTHER. 

In  the  Exohequee,  Novembee  25, 1857. 
\Iteport^A  in  2  Hurlstone  &  Norman,  564], 

Action  for  goods  sold.    Plea. — Never  indebted. 

At  the  trial  before  the  Assessor  of  the  Court  of  Passage  at  Liver- 
pool, it  appeared  that  the  plaintiff  had  been  foreman  and  manager  to 
one  Brocklehurst,  a  pipe  hose  manufacturer,  with  whom  the  defendants 
had  been  in  the  habit  of  dealing,  and  with  whom  they  had  a  running 
account.  On  the  morning  of  the  13th  January,  1857,  the  plaintiff 
bought  Brocklehurst's  stock,  fixtures,  and  business,  and  paid  for 
them.  In  the  afternoon  of  the  same  day,  the  defendant's  servant 
brought  a  written  order,  addressed  to  Brocklehurst,  for  three  50-feet 
leather  hose  2J  in.  The  goods  were  supplied  by  the  plaintiff.  The 
plaintifif 's  book-keeper  struck  out  the  name  of  Brocklehurst  and  inserted 
the  name  of  the  plaintiff  in  the  order.  An  invoice  was  afterwards 
sent  in  by  the  plaintiff  to  the  defendants,  who  said  they  knew  nothing 
of  him.  Upon  these  facts,  the  jury,  under  direction  of  the  Assessor, 
found  a  verdict  for  the  plaintifif,  and  leave  was  reserved  to  the  defend- 
ants to  move  to  enter  a  verdict  for  them. 

Mellish  having  obtained  a  rule  nisi  accordingly, 

]>r  Oubrey  now  showed  cause.  It  is  not  denied  by  the  defendants 
that  the  goods,  for  the  price  of  which  this  action  is  brought,  were  the 
goods  of  the  plaintiff.  No  one  but  the  plaintifif  could  have  sued  for 
the  price  of  them.  By  keeping  the  goods  after  notice  that  the  plaintiff 
was  the  owner,  the  defendants  must  be  taken  to  have  adopted  the  con- 
tract with  him.  Bickerton  v.  BurreU  (5)  turned  on  the  point  that 
notice  had  not  been  given,  before  action  brought,  that  the  plaintiff 
was  the  party  really  interested.  In  that  case  the  plaintifif  represented 
himself  as  agent  for  another  person.  In  Humble  v.  Hunter  (c)  the 
plaintiff  had  allowed  her  son  to  represent  himself  as  owner.  Here 
the  defendant  may  have  known  of  the  change  of  name  ia  the  orders. 
In  Bayner  v.  Gh-ote  (a)  the  plaintiff  had  represented  himself  to  be 

la)  The  other  judgment  is  omitted.    Ed.  (6)  5  M.  &  Sel.  383. 

(c)  12  Q.  B.  310.  (d)  15  M.  &  W.  359. 

Vol.  n— 2 
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merely  the  agent,  but,  being  really  the  principal,  he  was  held  entitled 
to  maintain  the  action.    He  referred  also  to  Skinner  v.  Stocks  (a) . 

MeUish,  in  support  of  the  rule.  This  is  not  a  case  of  principal  and 
agent.  In  Bayner  v.  Gh-ote  (b)  there  was  evidence  that,  at  the  time 
of  the  delivery  of  the  first  parcel  of  the  goods,  the  defendant  had 
notice  that  the  plaintiff  was  the  principal.  [Martin,  B.  Here  there 
was  some  evidence  of  acceptance,  the  invoice  was  sent  in  and  the  goods 
were  not  returned.]  They  may  have  been  destroyed,  and,  in  fact, 
were  probably  used  at  the  time  they  were  ordered.  No  set-off  could 
be  pleaded  to  the  present  action  in  respect  of  any  debt  which  might 
be  due  from  Brocklehurst  to  the  defendant :  Isberg  v.  JBowden  (c). 
The  question  is  not  to  whom  the  goods  belonged,  but  with  whom  the 
contract  was  made.  Sumbh  v.  Hunter  (d)  and  £ickerton  v.  JBurrell  (e\ 
are  authorities  in  favor  of  the  defendants. 

Pollock,  C.  B.  The  point  raised  is,  whether  the  facts  proved  did 
not  show  an  intention  on  the  part  of  the  defendants  to  deal  with 
Brocklehurst.  The  plaintiff,  who  succeeded  Brocklehurst  in  business, 
executed  the  order  without  any  intimation  of  the  change  that  had 
taken  place,  and  brought  this  action  to  recover  the  price  of  the  goods 
supplied.  It  is  a  rule  of  law,  that  if  a  person  intends  to  contract 
with  A.,  B.  cannot  give  himself  any  right  under  it.  Here  the  order 
in  writing  was  given  to  Brocklehurst.  Possibly  Brocklehurst  might 
have  adopted  the  act  of  the  plaintiff  in  supplying  the  goods,  and 
maintained  an  action  for  their  price.  But  since  the  plaintiff  has 
chosen  to  sue,  the  only  course  the  defendants  could  take  was  to  plead 
that  there  was  no  contract  with  him. 

Martin,  B.  I  am  of  the  same  opinion.  This  is  not  a  case  of  prin- 
cipal and  agent.  If  there  was  any  contract  at  all,  it  was  not  with  the 
plaintiff.  If  a  man  goes  to  a  shop  and  makes  a  contract,  intending  it 
to  be  with  one  particular  person,  no  other  person  can  convert  that 
into  a  contract  with  him. 

Bramwbll,  B.  The  admitted  facts  are,  that  the  defendants  sent  to 
a  shop  an  order  for  goods,  supposing  they  were  dealing  with  Brockle- 
hurst. The  plaintiff,  who  supplied  the  goods,  did  not  undeceive  them. 
If  the  plaintiff  were  now  at  liberty  to  sue  the  defendants,  they  would 
be  deprived  of  their  right  of  set-off  as  against  Brocklehurst.  When 
a  contract  is  made,  in  which  the  personality  of  the  contracting  party 
is  or  may  be  of  importance,  as  a  contract  with  a  man  to  write  a  book, 
or  the  like,  or  where  there  might  be  a  set-off,  no  other  person  can  in- 
terpose and  adopt  the  contract.  As  to  the  difficulty  that  the  defendants 
need  not  pay  anybody,  I  do  not  see  why  they  should,  unless  they 
have  made  a  contract  either  express  or  implied.  I  decide  the  case 
on  the  ground  that  the  defendants  did  not  know  that  the  plaintiff 
(a)  4  B.  &  Aid.  437.  (&)  15  M.  &  W.  359.  (c)  8  Exch  852 

(d)  12  Q.  B.  310.  (e)  5  M.  &  Sel.  383. 
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was  the  person  who  supplied  the  goods,  and  that  allowing  the  plaintrflf 
to  treat  the  contract  as  made  with  him  would  be  a  prejudice  to  the 
defendants. 

Chankbll,  B.  In  order  to  entitle  the  plaintiff  to  recover  he  must 
show  that  there  was  a  contract  with  himself.  The  order  was  given  to 
the  plaintiff's  predecessor  in  business.  The  plaintiff  executes  it  with- 
out notifying  to  the  defendants  who  it  was  who  executed  the  order. 
When  the  invoice  was  delivered  in  the  name  of  the  plaintiff,  it  may 
be  that  the  defendants  were  not  in  a  situation  to  return  the  goods. 

Jiule  absolute. 


GUSTAVUS  COUTURIER  AND  OTHERS  .      (  Plaintiffs  m 

\       Eeeob. 

ROBERT  HASTIE  AND  ANOTHER    .        .      (  Defendants  in 

I       Eeeoe. 

In  the  House  of  Loeds,  June  26,  27, 1856. 

[Reported  in  5  House  of  Lords'  Cases,  673.] 

The  plaintiffs  were  merchants  at  Smyrna;  the  defendants  were 
cornfactors  in  London ;  and  this  action  was  brought  to  recover  from 
them  the  price  of  a  cargo  of  Indian  corn,  which  had  been  shipped  at 
Salonica,  on  board  a  vessel  chartered  by  the  plaintiffs  for  a  voyage  to 
England,  and  had  been  sold  in  London  by  the  defendants  in  error,  up- 
on a  del  credere  commission.  The  purchaser,  under  the  circumstances 
hereafter  stated,  had  repudiated  the  contract. 

In  January,  1848,  the  plaintiffs  chartered  a  vessel  at  Salonica,  to 
briQg  a  cargo  of  1180  quarters  of  com  to  England.  On  the  8th  of 
February  a  policy  of  insurance  was  affected  on  "  corn,  warranted  free 
from  average,  tmless  general,  or  the  ship  be  stranded."  On  the  22nd 
of  that  month,  the  master  signed  a  bill  of  lading,  making  the  corn  de- 
liverable to  the  plaintiffs,  or  their  assigns,  "  he  or  they  paying  freight, 
as  per  charterparty,  with  primage  and  average  accustomed."  On  the 
23rd  February  the  ship  sailed  on  the  homeward  voyage.  On  the  1st 
May,  1848,  Messrs.  Bemouilli,  the  London  agents  of  the  plaintiffs,  and 
the  persons  to  whom  the  bUl  of  lading  had  been  indorsed,  employed 
the  defendants  to  sell  the  cargo,  and  sent  them  the  bill  of  lading, 
the  charterparty,  and  the  policy  of  insurance,  asking  and  receiving 
thereon  an  advance  of  600^. 

On  the  15th  May  the  defendants  sold  the  cargo  to  A.  B.  Callander, 
who  signed  a  bought  note,  in  the  following  terms  :  "  Bought  of  Hastie 
and  Hutchinson,  a  cargo  of  about  1,180  (say  eleven  hundred  and 
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eighty)  quarters  of  Salonica  Indian  corn,  of  fair  average  quality  when 
shipped  per  the  Kezia  Page,  Captain  Page,  from  Salonica;  bill  of  lad- 
ing dated  twenty-second  February,  at  27s.  (say  twenty-seven  shillings) 
per  quarter,  free  on  board,  and  including  freight  and  insurance,  to  a 
safe  port  in  the  United  Kingdom,  the  vessel  calling  at  Cork  or  Fal- 
mouth for  orders ;  measure  to  be  calculated  as  customary  ;  payment 
at  two  months  from  this  date,  or  in  cash,  less  discount,  at  the  rate 
of  five  per  cent,  per  annum  for  the  unexpired  time,  upon  handing 
shipping  documents." 

In  the  early  part  of  the  homeward  voyage  the  cargo  became  so  heated 
that  the  vessel  was  obliged  to  put  into  Tunis,  where,  after  a  survey 
and  other  proceedings,  regularly  and  bona  fide  taken,  the  cargo  was,  on 
the  22nd  April,  unloaded  and  sold.  It  did  not  appear  that  either  party 
knew  of  these  circumstances  at  the  time  of  the  sale.  The  contract 
having  been  made  on  the  15th  of  May,  Mr.  Callander,  on  the  23rd  of 
May,  wrote  to  Hastie  and  Hutchinson :  "  I  repudiate  the  contract  of 
the  cargo  of  Indian  corn,  per  the  Kezia  Page,  on  the  ground  that  the 
cargo  did  not  exist  at  the  date  of  the  contract,  it  appearing  that  the 
news  of  the  condemnation  and  sale  of  this  cargo  at  Timis,  on  the  22nd 
April  was  published  at  Lloyd's,  and  other  papers,  on  the  12th  Instant, 
being  three  or  four  days  prior  to  its  being  offered  for  sale  to  me." 

The  plaintiflEs  afterwards  brought  this  action.  The  declaration  was 
in  the  usual  form.  The  defendants  pleaded  several  pleas,  of  which 
the  first  torn  are  not  now  material  to  be  considered.  The  fifth  plea 
was  that  before  the  sale  to  Callander,  and  whilst  the  vessel  was  on  the 
voyage,  the  plaintiffs  sold  and  delivered  the  com  to  other  persons,  and 
that  since  such  sale  the  plaintiffs  never  had  any  property  in  the  corn 
or  any  right  to  sell  or  dispose  thereof,  and  that  Callander  on  that  ac- 
count repudiated  the  sale,  and  refused  to  perform  his  contract,  or  to 
■pay  the  price  of  the  corn.  Sixthly,  that  before  the  defendants  were 
employed  by  the  plairitiflfs,  the  corn  had  become  heated  and  greatly 
damaged  m  the  vessel,  and  had  been  unloaded  by  reason  thereof,  and 
sold  and  disposed  of  by  the  captain  of  the  said  vessel  on  account  of 
the  plamtiffs  at  Tunis,  and  that. Callander,  for  that  reason,  repudiated 
the  sale,  &c. 

The  cause  was  tried  before  Mr.  Baron  Martin,  when  his  Lordship 
ruled,  that  the  contract  imported  that  at  the  time  of  the  sale,  the  corn 
was  in  existence  as  such,  and  capable  of  dehvery,  and  that  as  it  had  been 
sold  and  delivered  by  the  captain  before  this  contract  was  made,  the 
plaintiffs  could  not  recover  in  the  action.  He  therefore  directed  a 
verdict  for  the  defendants.  The  case  was  afterwards  argued  in  the 
Court  of  Exchequer  before  the  Lord  Chief  Baron,  Mr.  Baron  Parke,  and 
Mr.  Baron  Alderson,  when  the  learned  Judges  differed  in  opinion,  and  a 
rule  was  drawn  up  directmg  that  the  verdict  found  for  the  defendants 
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should  be  set  aside  on  all  the  pleas  except  the  sixth,  and  that  on  that 
plea  judgment  should  be  entered  for  the  plaintiffs,  non  obstante  vere- 
dicto. That  the  defendants  should  be  at  liberty  to  treat  the  decision 
of  the  Court  as  the  ruling  at  Nisi  Prius,  and  to  put  it  on  the  record 
and  bring  a  bill  of  exceptions  (a).  This  was  done,  and  the  Lord  Chief 
Baron  sealed  the  biU  of  exceptions,  adding,  however,  a  memorandum 
to  the  effect  that  he  did  so  as  the  ruling  of  the  Court,  but  that  his 
own  opinion  was  in  opposition  to  such  ruling. 

The  case  was  argued  on  the  bill  of  exceptions  in  the  Exchequer 
Chamber,  before  Justices  Coleridge,  Maule,  Cresswell,  Wightman, 
Williams,  Talfourd,  and  Crompton,  who  were  unanimously  of  opinion 
that  the  judgment  of  the  Court  of  Exchequer  ought  to  be  reversed  {b). 
The  present  writ  of  error  was  then  brought. 

The  Judges  were  summoned,  and  Mr.  Baron  Alderson,  Mr.  Justice 
Wightman,  Mr.  Justice  Cresswell,  Mr.  Justice  Erie,  Mr.  Justice  Wil- 
liams, Mr.  Baron  Martin,  Mr.  Justice  Crompton,  Mr.  Justice  Willes, 
and  Mr.  Baron  Bramwell,  attended. 

Sir  F.  Thesiger  and  Mr.  James  Wilde  for  the  plaintiffs  in  error : 

The  purchase  here  was  not  of  the  cargo  absolutely  as  a  thing  as- 
sumed to  be  in  existence,  but  merely  of  the  benefit  of  the  expectation 
of  its  arrival,  and  of  the  securities  against  the  contingency  of  its  loss. 
The  purchaser  bought  in  fact  the  shipping  documents,  the  rights  and 
interests  of  the  vendor.  A  contract  of  such  a  kind  is  valid,  Paine  v. 
Jfettor  (c) ;  Cass  v.  Mtidele  (d).  The  language  of  the  contract  implies 
all  this.  The  representation  that  the  corn  was  shipped  free  on  board 
at  Salonica,  means  that  the  cargo  was  the  property  of,  and  at  the  risk 
of  the  shipper,  Oowasjeey.  Thompson  (e).  The  Court  of  Exchequer 
proceeded  on  the  words  of  this  contract,  and  gave  the  correct  meaning 
to  them.  Mr.  Baron  Parke  (/) .  said,  "  There  is  an  express  engagement 
that  the  cargo  was  of  average  quality  when  shipped,  so  that  it  is  clear 
that  the  purchaser  was  to  run  the  risk  of  all  subsequent  deterioration 
by  sea  damage  or  otherwise,  for  which  he  was  to  be  indemnified  by 
having  the  cargo  fully  insured ;  for  the  27s.  per  quarter  were  to  cover 
not  merely  the  price,  but  all  expenses  of  shipment,  freight,  and  insu- 
rance." In  a  contract  for  the  sale  of  goods  afioat,  there  are  two 
periods  which  are  important  to  be  regarded,  the  time  of  sale  and  the 
time  of  arrival.  If  at  the  time  of  the  sale  there  is  anything  on  which 
the  contract  can  attach  it  is  valid,  and  the  vendee  bound,  Barr  v.  Gib- 
son  {g).  The  goods  are  either  shipped,  as  here,  «  free  on  board,"  when 
it  is  clear  that  they  are  thenceforward  at  the  risk  of  the  vendee,  or 
they  are  shipped  "to  arrive,"  which  saves  the  vendee  from  all  risk  till 
they  are  safely  brought  to  port,  Johnson  v.  Macdonald  (A).      The  inten- 

(a)  8  Exch.  40.  (6)  9  Exch.  102.  (c)  6  Ves.  349.  (d)  2  Vern.  280. 

(e)  5  Moo.  P.  C,  163.  (f)  8  Exch.  54.  (g)  3  Mee.  &  Wels.  390.  (h)  9  Mee.  &  Wels.eOO. 
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tion  of  the  parties  is  understood  to  be  declared  by  different  terms  of 
expression,  and  the  judgment  of  the  Exchequer  Chamber  here  really 
violates  that  intention.  The  case  of  Strickland  v.  Turner  (a),  which 
was  referred  to  by  the  Lord  Chief  Baron  (b),  is  not  in  point,  for  there 
the  annuity,  which  was  the  subject  of  the  sale,  had  actually  ceased  to 
exist  when  the  sale  took  place ;  there  was  nothiag  whatever  on  which 
the  contract  could  attach ;  and  the  principles  therefore  on  which  all 
contracts  of  sale  must  proceed,  as  explained  and  illustrated  by  Poth- 
ier  (c),  whose  definitions  of  a  sale  are  literally  adopted  by  Mr.  Chan- 
cellor Kent  ((?),  applied  there,  but  they  do  not  apply  here,  for  here  the 
parties  were  dealing  with  an  expectation,  namely,  the  expectation  of 
the  arrival  of  the  cargo.  As  Lord  Chief  Baron  Kichards  said,  in  Hitch- 
cock V.  GHMings  (e),  "  If  a  man  will  make  a  purchase  of  a  chance, 
he  must  abide  by  the  consequences."  Here,  however,  the  chance  was 
only  that  of  the  arrival  of  the  cargo,  and  that  chance  was  covered  by 
the  policy,  for  the  cargo  itself,  as  stated  in  the  contract,  had  been 
actually  shipped.  Had  the  cargo  been  damaged  at  the  time  of  this 
contract,  the  loss  thereby  arising  must  have  been  borne  by  the  pur- 
chaser. Suppose  the  corn  had  been  landed  at  Tunis,  and  had  remaiued 
in  the  warehouse  there,  it  would  have  ceased  to  be  a  cargo  in  the  strict 
and  literal  meaning  of  the  word,  but  the  purchaser  would  stUl  have 
been  bound  by  his  contract. 

The  Court  of  Exchequer  Chamber,  admitting  that  the  vendee  might 
have  recovered  an  average  loss  under  the  policy  on  this  cargo,  said 
that  he  could  not  have  recovered  if  a  total  loss  had  occurred,  and  re- 
ferred to  an  admission  to  that  effect  supposed  to  have  been  made  by 
the  present  Baron  Martin  when  arguing  Sutherland  y.  Pratt  {f).  That 
admission  does  not  mean  what  is  thus  supposed;  and  after  the  case  of 
Bows  V.  /Salvador  (g),  where  there  was  a  total  loss,  and  the  plaintiff 
recovered  on  the  policy,  it  is  difllcult  to  understand  how  such  an  opin- 
ion could  be  entertained.  A  technical  objection  arising  on  the  form 
of  the  policy  would  not  affect  this  question.  The  purchaser's  right 
on  this  policy  would  have  been  complete,  Phillips  (A),  Marshall  (i), 
and  March  v.  Pigott.  (j). 
By  what  has  happened  here,  the  purchaser  has  been  saved  the  pay- 
la)  7  Exch.  208.  (6)  8  Exch.  49. 
(c)  Pothier,  Contrat  de  Vente,  pt.  1,  s.  2,  art.  1.  "II  faut  en  premier  lieu,  une 
chose  qui  soit  vendue,  et  qui  fasse  I'objet  du  contrat.    Si  done,  ignorant  que  men 

VOUS  k 

ignorance  oil  nous  sommes, 


,  -    .  ^ -^  -  -  , J- .»«,jO  qui  faisoit robiel 

de  notre  contrat,  que  des  restes  de  ces  choses.    L.  57,  ff.  de  Contr  Empt  " 
( d )  2  Kent's  Com.  468.  (e)  4  Price  135 

(f)  11  Mee.  &  Wels.  296.  (g)  3  Bing.  N.  C.  266.  \h)  IPhill.  Ins.  438. 

(i)  1  Marsh.  Ins.  383.  (/)  5  Burr.  2802. 
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ment  of  freight,  Vlierhoom  v.  Chajfyman  (  a ) ;  and  Owens  v.  Dunbar  (5) 
shows  that  he  would  have  been  bound  to  accept  the  cargo.  The  contract 
here  was,  that  the  cargo  was  shipped  "  free  on  board. "  To  that  extent 
the  vendor  was  bound,  but  he  was  not  bound  by  any  farther  and  im- 
plied warranty,  Dickson  v.  Zizinia  (c). 

Mr.  Butt  and  Mr.  JBovill  for  the  defendants  in  error  were  not  called 
on. 

The  Loed  Chancellor: 

My  Lords,  this  case  has  been  very  fully  and  ably  argued  on  the  part 
of  the  plaintiffs  in  error,  but  I  imderstand  from  an  intimation  which 
I  have  received,  that  all  the  learned  Judges  who  are  present,  includ- 
ing the  learned  Judge  who  was  of  a  different  opinion  in  the  Court  of 
Exchequer,  before  the  case  came  to  the  Exchequer  Chamber,  are  of 
opinion  that  the  judgment  of  the  Court  of  Exchequer  Chamber  sought 
to  be  reversed  by  this  writ  of  error  was  a  correct  judgment,  and  they 
come  to  that  opinion  without  the  necessity  of  hearing  the  counsel  for 
the  defendants  in  error.  If  I  am  correct  in  this  belief,  I  wUl  not  trouble 
the  learned  counsel  for  the  defendants  in  error  to  address  your  Lord- 
ships, because  I  confess,  though  I  should  endeavor  to  keep  my  mind 
suspended  till  the  case  had  been  fuUy  argued,  that  my  strong  impres- 
sion in  the  course  of  the  argument"  has  been,  that  the  judgment  of  the 
Court  of  Exchequer  Chamber  is  right.  I  should  therefore  simply  pro- 
pose to  ask  the  learned  Judges,  whether  they  agree  in  thinking  that 
that  judgment  was  right. 

[The  Judges  consulted  together  for  a  few  minutes,  at  the  end  of 
which  time] 

Mr.  Baron  Alderson  said.  My  Lords,  Her  Majesty's  Judges  are  un- 
animously of  opinion  that  the  judgment  of  the  Exchequer  Chamber 
was  right,  and  that  the  judgment  of  the  Court  of  Exchequer  was 
wrong ;  and  I  am  also  of  that  opinion  myself  now,  having  been  one  of 
the  Judges  before  whom  the  case  came  to  be  heard  in  the  Court  of 
Exchequer. 

The  Lord  Chancblloe.  My  Lords,  that  being  so,  I  have  no  hesi- 
tation in  advising  your  Lordships,  and  at  once  moving  that  the  judg- 
ment of  the  Court  below  should  be  affirmed.  It  is  hardly  necessary, 
and  it  has  not  ordinarily  been  usual  for  your  Lordships  to  go  much 
into  the  merits  of  a  judgment  which  is  thus  unanimously  affirmed  by 
the  Judges  who  are  called  in  to  consider  it,  and  to  assist  the  House  in 
forming  its  judgment.  But  I  may  state  shortly  that  the  whole  ques- 
tion turns  upon  the  construction  of  the  contract  which  was  entered 
into  between  the  parties.  I  do  not  mean  to  deny  that  many  plausible 
and  ingenious  arguments  have  been  pressed  by  both  the  learned  counsel 

( a )  13  Mee.  &  Wels.  230.  (6)  12  Ir.  Law  Rep.  304.  (c)  10  Com.  B.  602. 
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"who  have  addressed  your  Lordships,  showing  that  there  might  have 
been  a  meaning  attached  to  that  contract  different  from  that  which  the 
words  themselves  impart.  If  this  had  depended  not  merely  upon  the 
construction  of  the  contract  but  upon  evidence,  which,  if  I  recollect 
rightly,  was  rejected  at  the  trial,  of  what  mercantile  usage  had  been, 
I  should  not  have  been  prepared  to  say  that  a  long-continued  mercan- 
tile usage  interpreting  such  contracts  might  not  have  been  sufficient  to 
warrant,  or  even  to  compel  your  Lordships  to  adopt  a  different  construc- 
tion. But  in  the  absence  of  any  such  evidence,  looking  to  the  contract 
itself  alone,  it  appears  to  me  clearly  that  what  the  parties  contemplated, 
those  who  bought  and  those  who  sold,  was  that  there  was  an  existing 
something  to  be  sold  and  bought,  and  if  sold  and  bought,  then  the 
benefit  of  insurance  should  go  with  it.  I  do  not  feel  pressed  by  the 
latter  argument,  which  has  been  brought  forward  very  ably  by  Mr. 
"Wilde,  derived  from  the  subject  of  insurance.  I  think  the  fuU.  benefit 
of  the  insurance  was  meant  to  go  as  well  to  losses  and  damages  that 
occurred  previously  to  the  15th  of  May,  as  to  losses  and  damages  that 
occurred  subsequently,  always  assuming  that  something  passed  by  the 
contract  of  the  15th  of  May.  If  the  contract  of  the  15th  of  May  had 
been  an  operating  contract,  and  there  had  been  a  valid  sale  of  a  cargo 
at  that  time  existing,  I  think  the  purchaser  would  have  had  the  benefit 
of  insurance  in  respect  of  all  damage  previously  occurring.  The  con- 
tract plainly  imports  that  there  was  something  which  was  to  be  sold . 
at  the  time  of  the  contract,  and  something  to  be  purchased.  No  such 
thing  existing,  I  think  the  Court  of  Exchequer  Chamber  has  come  to 
the  only  reasonable  conclusion  upon  it,  and  consequently  that  there 
must  be  judgment  given  by  your  Lordships  for  the  defendants  in 
error. 

Judgment  for  the  defendants  in  error,  with  costs. 
Lordi  Journals,  27  June,  1856. 


BINGHAM  V.  BINGHAM. 

In  Chanceet,  Octobek  27,  1748. 

\JRep(yrte3,  in  1  Vesey  Senior,  126.] 

An  agreement  was  made  for  the  sale  of  an  estate  to  the  plaintifif  by 
defendant,  who  had  brought  an  ejectment  in  support  of  a  title  thereto 
under  a  will. 

The  bill  was  to  have  the  purchase  money  refunded  as  it  appeared  to 
have  been  the  plaintiff's  estate. 

It  was  insisted,  that  it  was  the  plaintiff's  own  fault,  to  whom  the 
title  was  produced,  and  who  had  time  to  consider  it. 
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Decreed  for  the  plaintiffi  with  costs,  and  interest  for  the  money  from 
the  time  of  bringing  the  bill ;  for  though  no  fraud  appeared,  and  the 
defendant  apprehended  he  had  a  right,  yet  there  was  a  plain  mistake 
(a),  such  as  the  court  was  warranted  to  relieve  against,  and  not  to 
suffer  the  defendant  to  run  away  with  the  money  in  consideration  of 
the  sale  of  an  estate,  to  which  he  had  no  right  (b). 

(a)    1  Ves.  Sen.  106. 

(6)  "  It  has  been  said  that  even  if  it  is  made  out  that  the  purchaser  has  bought  his 
own  property,  yet  that,  having  regard  to  the  terms  of  the  contract  and  the  law,  he 
ought  to  be  compelled  to  complete  his  purchase  and  pay  for  that  which  is  his  own. 
The  cases  are  divisible  into  two  classes :  first,  cases  in  which  the  terms  of  the  contract 
preclude  the  purchaser  from  making  requisitions  upon  the  vendor  as  to  his  title; 
and,  secondly,  cases  in  which  they  preclude  him  not  only  from  making  inquiries  from 
the  vendor  as  to  his  title,  but  from  making  any  investigation  any  where  about  the  title. 
A  condition  of  the  latter  class  is  no  doubt  valid,  but  the  Court  has  never  yet  gone  so 
far  as  to  hold  that  such  a  condition  precludes  a  purchaser  from  saying  to  the  vendor, 
at  any  rate  before  the  completion  of  the  contract,  '  We  have  both  been  proceeding 
under  a  common  mistake.  You  said  the  property  was  yours,  but  I  now  find  by  some 
document  which  I  have  seen  that  it  is  mine,  and  the  contract  which  you  are  asking 
me  to  complete  is  one  without  consideration,  for  I  shall  be  paying  the  purchase-money 
and  getting  nothing  for  it.'  The  condition  has  never  been  construed  to  include  such 
a  case  as  that.  And  where  there  has  been  such  a  common  mistake,  and  there  is  no 
fraud,  the  Court  will  not,  in  a  suit  for  specific  performance,  compel  the  purchaser  to 
complete  such  a  contract. 

"  The  case  of  Bingham,  v.  Bingham,,  which  was  referred  to  on  behalf  of  the  defen- 
dant, carries  the  matter  further,  unless  the  decision  there  depended  upon  fraud,  as  to 
which  I  shall  say  more.  That  case  is  an  authority  to  the  effect  that,  imder  circum- 
stances like  the  present,  even  if  the  contract  had  been  completed,  and  the  purchase- 
money  paid,  the  purchaser  might  come  to  the  Court,  and  saying,  '  I  have  paid  for 
what  was  my  own,'  compel  the  vendor  to  refund  the  money.  Tliat  case  is  good  law 
and  has  not  been  questioned,  and  I  may  refer  to  the  observations  upon  it  which  have 
been  made  in  several  editions  of  Sugden's  Vendors  and  Purchasers.  In  the  tenth 
edition  the  case  will  be  found  referred  to  with  a  long  statement  taken  from  the  Reg- 
istrar's book,  and  it  would  seem  that  the  case  had  not  been  considered  as  one  of 
fraud.  There  was,  it  is  true,  misrepresentation  on  the  part  on  the  defendant  as  to 
the  state  of  the  title,  to  the  effect  that  a  will  devising  the  estate  to  the  plaintiff  was 
invalid,  the  defendant  insisting  that  the  testator  had  no  power  to  make  such  devise, 
but  that  if  he  had,  the  plaintiff  should  have  been  better  advised  before  he  parted  with 
his  money.  But  there  was  no  fraud,  and  nothing  beyond  this  misstatement  of  the 
legal  effect  of  an  instrument.  The  case  is  referred  to  as  an  authority  for  the  general 
proposition  contended  for  by  the  defendant,  and  though  in  some  editions  Lord  St. 
Leonards  has  thrown  out  doubts  whether  it  would  apply  in  the  absence  of  the  element 
of  fraud,  in  the  last  edition  he  definitely  stated  the  case  as  an  authority  for  the  prop- 
osition under  circumstances  in  which  '  no  fraud  appeared ' ;  (c)  and  the  case  has  been 
recognized  as  an  authority  applicable  to  cases  where  there  has  been  no  fraud.  In 
Saunders  v.  Lord  Annesley  (d),  referred  to  by  Lord  St.  Leonards  on  the  same  page. 
Lord  Redesdale  expressed  a  doubt  whether  equity  would  interfere  in  a  similar  case  in 
the  absence  of  fraud.  He  says:  '  In  a  case  of  fraud  it  certainly  might;  in  a  case  of 
mere  ignorance,  although  I  incline  to  think  it  might,  yet  after  looking  a  little  into 
the  subject,  I  find  great  difficulty  in  holding  that  a  Court  of  Equity  could  interfere.' 
But  more  recently,  in  Cochrane  v.  Willis  (e),  the  Master  of  the  Kolls  in  the  Court 
below,and  Lord  Justice  Turner  in  the  Court  of  Appeal  ( /),  treated  Bingham  v.  Bing- 
ham as  an  authority  in  a  case  of  mistake  as  distinguished  from  one  of  fraud.  Bing- 
ham V.  Bingham  was  decided  by  Tortescue,  M.  R.,  sitting  for  Lord  Hardwicke.  I  may 
also  refer  upon  this  point  to  what  was  said  by  two  learned  Judges,  Lords  Cranworth 
and  Westbury,  in  Cooper  y.  Phibbs  (g).  Lord  Cranworth  says  (h):  'The  conse- 
quence was,  that  the  present  Appellant,  when,  after  the  death  of  his  uncle,  he  entered 
into  the  agreement  to  take  a  lease  of  this  property,  entered  into  an  agreement  to 
take  a  lease  of  what  was,  in  truth,  his  own  property;  for  in  truth,  this  fishery  was 
bound  by  the  covenant,  and  belonged  to  him,  just  as  much  as  did  the  lands  of  Bal- 

(c)  Sug.  V.  &  P.  14th  ed.  p.  245.  (d)  2  Sch.  &  Lef.  101. 

(e)  .34  Beav.  .368;  Law  Rep.  1  Ch.  58.  (f)  Law  Rep.  1  Ch.  64. 

((/)  Law  Kep,  3  H.  L.  149.  (h}  Law  Rep.  2  H.  L.  164. 
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RAFFLES  V.  WICHELHAUS  AND  ANOTHER. 
In  thb  Exchequee,  Januaey  20,  1864. 

[Reported  in  2  Hurlstone  and  Coltman,  906.] 

Declabation.  For  that  it  was  agreed  between  the  plaintiff  and  the 
defendants,  to  wit,  at  Liverpool,  that  the  plaintiff  should  sell  to  the 
defendants,  and  the  defendants  buy  of  the  plaintiff,  certain  goods,  to 
wit,  125  bales  of  Surat  cotton,  guaranteed  middling  fair  merchant's 
DhoUorah,  to  arrive  ex  «  Peerless  "  from  Bombay ;  and  that  the  cotton 
should  be  taken  from  the  quay,  and  that  the  defendants  would  pay 
the  plaintiff  for  the  same  at  a  certain  rate,  to  wit,  at  the  rate  of  Hid. 
per  pound,  within  a  certain  time  then  agreed  upon  after  the  arrival  of 
the  said  goods  in  England.  Averments:  that  the  said  goods  did 
arrive  by  the  said  ship  from  Bombay  in  England,  to  wit,  at  Liverpool, 
and  the  plaintiff  was  then  and  there  ready  and  willing  and  offered  to 
deliver  the  said  goods  to  the  defendants,  &c.  Breach :  that  the  defend- 
ants refused  to  accept  the  said  goods  or  pay  the  plaintiff  for  them. 

Plea.  That  the  said  ship  mentioned  in  the  said  agreement  was 
meant  and  intended  by  the  defendants  to  be  the  ship  called  the  "  Peer- 
less," which  sailed  from  Bombay,  to  wit,  in  October ;  and  that  the 
plaintiff  was  not  ready  and  willing  and  did  not  offer  to  deliver  to  the 
defendants  any  bales  of  cotton  which  arrived  by  the  last  mentioned 
ship,  but  instead  thereof  was  only  ready  and  willing  and  offered  to 
deliver  to  the  defendants  125  bales  of  Surat  cotton  which  arrived 
by  another  and  different  ship,  which  was  also  called  the  "  Peerless,' 
and  which  sailed  from  Bombay,  to  wit,  in  December. 

lysadare;  therefore,  he  says,  I  entered  into  the  agreement  under  a  common  mistake, 
and  I  am  entitled  to  be  relieved  from  the  consequence  of  it.  In  support  of  that  prop- 
osition he  relied  upon  a  case  which  was  decided  in  the  time  of  Lord  Hardwicke,  not 
by  Lord  Hardwicke  himself,  but  by  the  then  Master  of  the  Rolls,  Bingham  v.  Bing- 
ham, where  that  relief  was  expressly  administered.  I  believe  that  the  doctrine  there 
acted  upon  was  perfectly  correct  doctrine,  but  even  if  it  had  not  been,  that  will  not 
at  all  show  that  this  appellant  is  not  entitled  to  this  relief,  because  in  this  case  the 
appellant  was  led  into  the  mistake  by  the  misinformation  given  to  him  by  his  uncle, 
who  is  now  represented  by  the  respondents.' 

"  Nothing  can  be  clearer  than  this,  that  Lord  Cranworth  recognized  the  principle 
that  the  Court  would,  even  in  the  case  of  a  completed  contract,  give  relief  against  a 
common  mistake  in  the  same  way  as  it  would  against  fraud.  And  Lord  Westbury 
says:  'It  is  said,  "Ignorantia  juris  hand  excusat,"  but  in  that  maxim  the  word 
"  jus  "  is  used  in  the  sense  of  denoting  general  law,  the  ordinary  law  of  the  country. 
But  when  the  word  "  jus "  is  used  in  the  sense  of  denoting  a  private  right,  that 
maxim  has  no  application.  Private  right  of  ownership  is  a  matter  of  fact;  it  may  be 
the  result  also  of  matter  of  law;  but  if  parties  contract  under  a  mutual  mistake  and 
misapprehension  as  to  their  relative  and  respective  rights,  the  result  is,  that  that 
agreement  is  liable  to  be  set  aside  as  having  proceeded  upon  a  common  mistake. 
Now,  that  was  the  case  with  these  parties— the  respondents  believed  themselves  to  be 
entitled  to  the  property,  the  petitioner  believed  that  he  was  a  stranger  to  it,  the  mis- 
take is  discovered,  and  the  agreement  cannot  stand.' 

"  It  appears  to  me  that  the  principle  is  thus  rightly  laid  down  by  Lord  'Westbury, 
and  that  it  applies  to  the  case  of  an  existing  contract  in  a  case  where  the  Court  is 
asked  to  make  a  decree  for  specific  performance."  Per  Hall.  V.  C  in  Jonea-v 
Clifford,  3  Ch.  D.,  p.  790  et  seg.    Ed.  .  '    v  ,    u  omu^-v. 
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Demurrer,  and  joinder  therein. 

Milward,  in  support  of  the  demurrer.  The  contract  was  for  the 
sale  of  a  number  of  bales  of  cotton  of  a  particular  description,  which 
the  plaintiff  was  ready  to  deliver.  It  is  immaterial  by  what  ship  the 
cotton  was  to  arrive,  so  that  it  was  a  ship  called  the  "  Peerless."  The 
words  "  to  arrive  ex  '  Peerless,'  "  only  mean  that  if  the  vessel  is  lost 
on  the  voyage,  the  contract  is  to  be  at  an  end.  [Pollock,  C.  B.  It 
would  be  a  question  for  the  jury  whether  both  parties  meant  the  same 
ship  called  the  "Peerless."]  That  would  be  so  if  the  contract  was 
for  the  sale  of  a  ship  called  the  "  Peerless ; "  but  it  is  for  the  sale  of 
cotton  on  board  a  ship  of  that  name.  [Pollock,  C.  B.  The  defendant 
only  bought  that  cotton  which  was  to  arrive  by  a  particular  ship. 
It  may  as  well  be  said,  that  if  there  is  a  contract  for  the  purchase  of 
certain  goods  in  Warehouse  A,  that  is  satisfied  by  the  delivery  of  goods 
of  the  same  description  in  Warehouse  B.]  In  that  case  there  would 
be  goods  in  both  warehouses ;  here  it  does  not  appear  that  the  plaintiff 
had  any  goods  on  board  the  other  "  Peerless."  [Maetii^,  B.  It  is 
imposing  on  the  defendant  a  contract  different  from  that  which  he 
entered  into.  Pollock,  C.  B.  It  is  like  a  contract  for  the  purchase 
of  wine  coming  from  a  particular  estate  in  France  or  Spain,  where 
there  are  two  estates  of  that  name.J  The  defendant  has  no  right  to 
contradict  by  parol  evidence  a  written  contract  good  upon  the  face  of 
it.  He  does  not  impute  misrepresentation  or  fraud,  but  only  says 
that  he  fancied  the  ship  was  a  different  one.  Intention  is  of  no  avail, 
vmless  stated  at  the  time  of  the  contract.  [Pollock,  C.  B.  One  ves- 
sel sailed  in  October  and  the  other  in  December.]  The  time  of  sail- 
ing is  no  part  of  the  contract. 

Mellish  (  Cohen  with  him),  in  support  of  the  plea.  There  is  nothing 
on  the  face  of  the  contract  to  show  that  any  particular  ship  called  the 
"  Peerless  "  was  meant ;  but  the  moment  it  appears  that  two  ships 
called  the « Peerless "  were  about  to  sail  from  Bombay  there  is  a 
latent  ambiguity,  and  parol  evidence  may  be  given  for  the  purpose 
showing  that  the  defendant  meant  one  "  Peerless  "  and  the  plaintiff 
another.  That  being  so,  there  was  no  consensus  ad  idem,  and  there- 
fore no  binding  contract.    He  was  then  stopped  by  the  Court. 

Peb  Ctteiam  (a).    There  must  be  judgment  for  the  defendants. 

Judgment  for  the,  defendants. 

(a)  PoUock,  C.  B.,  Martin,  B.,  and  Pigott,  B. 
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SMITH  V.  HUGHES. 
In  the  Qtteen's  Bench,  Jxms  6,  1871. 
[Reported  in  Law  Reports,  6  Queen's  Bench,  597.] 

Appeal  from  the  County  Court  of  Surrey  holden  at  Epsom. 

The  plaintiff  sought  to  recover  341 Z.  15s.  M^  being  the  price  of  six- 
teen quarters  of  oats  sold  by  the  plaiatifE  to  the  defendant  at  34s.  per 
quarter,  and  the  loss  on  the  resale  by  the  plaintiff  of  twenty-nine 
quarters  of  oats  agreed  to  be  purchased  by  the  defendant,  and  which 
he  refused  to  receive ;  and  the  storage  of  the  quarters  of  oats  for  five 
weeks. 

The  plaintiff  is  a  farmer.  The  defendant  is  an  owner  and  trainer 
of  race-horses. 

The  plaintiffs  evidence  was  as  follows :  "  In  July  last  I  had  a  quan- 
tity of  new  winter  oats  for  sale.  I  was  anxious  to  get  rid  of  them, 
because  oats  were  then  dear,  the  supply  of  English  oats  being  very 
short.  On  Saturday,  the  31st  of  July,  I  took  a  sample  of  these  oats 
to  Hughes,  who  manages  for  the  defendant,  and  asked  him  if  he  was 
a  buyer  of  oats.  He  replied  he  was  always  a  buyer  of  good  oats.  I 
said  I  had  some  good  oats  for  sale  ;  he  asked  me  how  many  ?  I  told 
him  from  forty  to  fifty  quarters  ;  he  said  he  would  have  them  all  if 
they  were  good.  I  showed  him  my  sample,  and  asked  35s.  a  quarter ; 
he  took  the  sample,  and  said  he  would  give  me  an  answer  next  day. 
On  the  following  Monday  he  wrote  to  me  to  say  he  would  take  the 
oats  at  34s.  a  quarter,  and  I  then  sent  in  sixteen  quarters.  Soon  after- 
wards I  met  the  defendant,  and  he  said,  '  Why,  those  were  new  oats 
you  sent  me.'  I  replied,  '  Well,  I  knew  they  were,  and  had  none 
others.'  He  said, '  I  thought  I  was  buying  old  oats.  New  oats  are 
useless  to  me;  you  must  take  them  back  again.'  I  refused  to  take 
them  back."  On  cross-examination,  the  plaintifif  said :  « I  was  not 
aware  that  the  defendant  never  bought  new  oats.  I. do  not  know  that 
trainers  never  use  new  oats ;  a  trainer  has  since  this  transaction  offered 
me  money  for  new  oats.  I  never  told  defendant  that  they  were  old 
oats.  Nothing  was  said  about  it :  the  word  '  old '  was  not  mentioned 
by  either  of  us." 

Hughes,  the  defendant's  manager,  stated :  «  The  plaintiff  asked  me 
if  I  was  a  buyer  of  oats.  I  said  I  was  always  a  buyer  of  good  old 
oats.  He  said,  '  I  have  some  good  old  oats  for  sale,'  and  he  gave  me 
a  sample,  and  asked  me  35s.  a  quarter.  I  said  I  would  let  bim  know. 
I  wrote  to  say  I  would  give  him  34s.  When  I  found  they  were  new 
oats,  I  refused  to  have  them,  and  they  were  immediately  returned  to 
the  plaintiff  on  his  refusal  to  fetch  them  back.  I  never  buy  new  oats 
if  I  can  get  old.    Trainers,  as  a  rule,  use  old  oats."    On  cross-examina- 
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tion,  witness  hesitated  and  contradicted  himself  somewhat  as  to 
whether  the  word  «  old  "  was  used  at  the  time  of  making  the  contract. 

Evidence  was  also  given  for  the  defendant,  that  at  the  time  of  the 
contract  34s.  a  quarter  was  a  very  high  price  for  new  oats,  and  such 
as  a  prudent  man  of  business  would  not  have  given ;  but  that  oats 
were  then  very  scarce. 

In  summing  up,  the  judge  told  the  jury  that  the  first  question  for 
their  consideration  was,  whether  the  word  "  old  "  had  been  used  by 
the  plaintiff  or  defendant  in  making  the  contract,  and  that  the  inclina- 
tion of  his  opinion  was  that  the  word  "  old  "  had  not  been  so  used ; 
but  that  was  a  question  entirely  for  their  consideration.  If  they  were 
of  opinion  that  the  word  "  old  "  had  been  so  used,  they  would  return 
a  verdict  for  the  defendant.  If,  however,  they  thought  that  the  word 
''  old  "  had  not  been  used,  the  second  question  would  be,  whether  they 
were  of  opioion,  on  the  state  of  the  evidence,  that  the  plaintiff  be- 
lieved the  defendant  to  believe,  or  to  be  under  the  impression,  that 
he  was  contracting  for  the  purchase  of  old  oats.  If  so,  there  would 
be  a  verdict  for  the  defendant.  But  if  the  jury  were  of  opinion  that 
nothing  was  said  as  to  the  oats  being  old  or  new,  and  if  they  were  of 
opinion  that  the  plaintiff  did  not  believe  that  the  defendant  believed 
or  was  under  the  impression  that  he  was  contracting  for  old  oats,  then 
they  would  find  for  the  plaintiff. 

The  jury  found  a  verdict  for  the  defendant. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  direction 
to  the  jury  as  above  is  or  is  not  correct. 

May  2.  PoUock,  Q.  C.  {McKdlar  with  hun),  for  the  plaintiff.  The 
judge  was  wrong  to  leave  the  second  question  to  the  jury.  If  the 
plaintiff  believed  the  defendant  to  believe  that  he  was  buying  old  oats, 
the  plamtiffi  was  under  no  legal  obUgation  to  undeceive  him.  The 
defendant  had  the  sample :  he  could  judge  for  hunself  what  he  was 
buying,  and  if  he  had  any  doubt  as  to  the  subject-matter  of  the  con- 
tract he  might  have  demanded  a  warranty.  In  Benjamin  on  the  Sale 
of  Personal  Property,  p.  315,  it  is  stated :  "  The  mistaken  belief  as  to 
facts  may  be  created  by  active  means  or  by  fraudulent  concealment, 
or  knowingly  false  representation ;  or  passively,  by  mere  silence,  when 
it  is  a  duty  to  speak.  But  it  is  only  where  a  party  is  under  some 
pledge  or  obligation  to  reveal  facts  to  another  that  mere  silence  will 
be  considered  as  a  means  of  deception."  So  in  Story  on  Contracts, 
s.  519  it  is  laid  down:  «  A  distinction  should  be  observed  between  the 
concealment  of  extrinsic  circumstances  affecting  the  value  of  the  sub- 
ject-matter of  sale,  or  operating  as  an  inducement  to  a  contract,  such 
as  the  state  of  the  market ;  and  the  concealment  of  intrinsic  circum- 
stances appertaining  to  its  nature,  character,  and  condition,  such  as 
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natural  defects  and  injuries.  In  respect  of  intrinsic  circumstances, 
the  rule  is  that  mere  silence  as  to  anything  which  the  other  party 
might  by  proper  diligence  have  discovered,  and  which  is  open  to  his 
examination,  is  not  fraudulent  unless  a  special  trust  or  confidence 
exist  between  the  parties,  or  be  implied  from  the  circumstances  of  the 
case.  ...  In  respect  to  extrinsic  circumstances,  the  rule  is  that 
neither  party  is  ordinarily  bound  to  notify  them  to  the  other,  and 
mere  concealment  will  not  nullify  the  contract.  But  the  party  con- 
cealing a  fault  must  be  careful  to  do  no  act  and  say  no  word  indica- 
tive of  his  assent  to  any  mistaken  proposition  by  the  other ;  and  must 
play  an  entirely  negative  part,  for  if  he  do  anything  positive  he  will 
render  himself  liable."  If,  therefore,  the  plaintiff  believed  that  the 
defendant  was  under  the  impression  that  he  was  buying  old  oats,  and 
did  nothing  by  word  or  act  to  produce  this  impression  on  the  mind  of 
the  defendant,  but  merely  allowed  him  to  remain  under  that  impres- 
sion, the  plaintiff's  conduct  is  not  such  as  would  avoid  the  contract. 
According  to  Paley  (a),  a  promise  is  to  be  interpreted  "  in  the  sense 
in  which  the  promiser  apprehended  at  the  time  that  the  promisee  re- 
ceived it."  The  judge's  direction  ought  to  have  been,  that  if  the 
plaintiff  believed  the  defendant  to  believe  that  the  plaintiff  had  con- 
tracted to  sell  to  the  defendant  old  oats,  then  they  should  find  their 
verdict  for  the  defendant.  The  question  as  to  the  difference  between 
concealment  and  mere  silence  is  discussed  by  Cicero  (b).  He  puts 
the  case  of  a  merchant  at  Rhodes  selling  corn  in  a  tune  of  scarcity, 
and  asks  the  question  whether  the  seller  is  bound  to  inform  the  buyer 
of  what  he  is  aware  but  the  buyer  is  not,  viz.,  that  there  are  other 
ships  laden  with  com  on  their  way  to  Rhodes.  The  conclusion  ar- 
rived at  appears  to  be  that  he  is  not  acting  dishonestly  in  not  giving 
the  information. 

Arthur  Wilson,  for  the  defendant.  The  judge's  direction,  in  sub- 
stance, amounts  to  this :  If  the  defendant  contracted  to  buy  old  oats, 
he  is  not  bound  to  accept  new  oats.  And  in  that  sense  the  direction 
is  correct.  If  the  plaintiff  was  selling  new  oats,  and  the  defendant 
was  buying  old  oats,  the  parties  were  not  ad  idem,  and  there  was  no 
contract ;  and  that  is  what  the  jury  have  found.  That  the  sale  was 
by  sample  is  immaterial ;  the  sample  only  affects  the  quality,  pro- 
vided the  subject-matter  is  the  thing  contracted  for :  Azemar  y.Casella 
(c) ;  Mody  v.  Gregson  (d).  In  Chitty  on  Contracts,  5th  ed.  p.  593,  the 
law  on  the  subject  is  thus  stated :  "  It  has  been  held  that,  where  one 
party  to  a  contract  stands  by  and  allows  the  other  to  enter  into  tha 
contract  under  a  delusion  of  the  existence  of  which  he  was  aware 

(a)  Paley's  Moral  and  Political  Philosophy,  book  iii.,  chap.  5.     (6)  Cicero  de  Offi. 
ciis,  Lib.  Iii.,  capp.  xii.,  xiii.        (c)  Law  Rep.  2  C.  P.  431.      (d)  Law  Rep.  4  Ex.  49, 
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and  which  he  might  have  removed,  the  contract  is  void : "  citing  JSiP 
V.  Grray  (a). 

Pollock,  Q.  C,  in  reply.  In  Mats  v.  Cadogan  {b),  Jervis,  C.  J., 
points  out  that  in  HiU  v.  Ghay  (a)  there  appears  to  have  been  a  posi- 
tive aggressive  deceit ;  and  that  case,  therefore,  is  no  authority  for 
the  proposition  for  which  it  i",  cited  in  Chitty  on  Contracts. 

Cur.  adv.  vuU. 

June  6.    The  following  judgments  were  delivered : — 

CocKBtjEN,  C.  J.  This  was  an  action  brought  in  the  county  court 
of  Surrey,  upon  a  contract  for  the  sale  of  a  quantity  of  oats  by  plaint- 
ifif  to  defendant,  which  contract  the  defendant  had  refused  to  com- 
plete, on  the  ground  that  the  contract  had  been  for  the  sale  and  pur- 
chase of  old  oats,  whereas  the  oats  tendered  by  the  plaintiflE  had  been 
oats  of  the  last  crop,  and  therefore  not  in  accordance  with  the  con- 
tract. 

The  plaintiff  was  a  farmer,  the  defendant  a  trainer  of  racehorses. 
And  it  appeared  that  the  plaintifif,  having  some  good  winter  oats  to 
sell,  had  applied  to  the  defendant's  manager  to  know  if  he  wanted  to 
buy  oats,  and  having  received  for  answer  that  he  (the  manager)  was 
always  ready  to  buy  good  oats,  exhibited  to  him  a  sample,  saying  at 
the  same  time  that  he  had  forty  or  fifty  quarters  of  the  same  oats  for 
sale,  at  the  price  of  35s.  per  quarter.  The  manager  took  the  sample, 
and  on  the  following  day  wrote  to  say  he  would  take  the  whole  quan- 
tity at  the  price  of  34s.  a  quarter. 

Thus  far  the  parties  were  agreed ;  but  there  was  a  conflict  of  evi- 
dence between  them  as  to  whether  anything  passed  at  the  interview 
between  the  plaintiff  and  the  defendant's  manager  on  the  subject  of 
the  oats  being  old  oats,  the  defendant  asserting  that  he  had  expressly 
said  that  he  was  ready  to  buy  old  oats,  and  that  the  plaintiff  had  re- 
plied that  the  oats  were  old  oats,  while  the  plaintifif  denied  that  any 
reference  had  been  made  to  the  oats  being  old  or  new. 

The  plaintifif  having  sent  in  a  portion  of  the  oats,  the  defendant,  on 
meeting  him  afterwards,  said,  « Why,  those  were  new  oats  you  sent 
me ; "  to  which  the  plaintiff  having  answered,  « I  knew  they  were ;  I 
had  none  other."  The  defendant  replied,  « I  thought  I  was  bujdng 
old  oats :  new  oats  are  useless  to  me ;  you  must  take  them  back." 
This  the  plaintiff  refused  to  do,  and  brought  this  action. 

It  was  stated  by  the  defendant's  manager  that  trainers  as  a  rule 
always  use  old  oats,  and  that  his  own  practice  was  never  to  buy  new 
oats  if  he  could  get  old. 

But  the  plaintiff  denied  having  known  that  the  defendant  never 
bought  new  oats,  or  that  trainers  did  not  use  them  ;  and,  on  the  con- 

(a)  1  Stark.  434.  (6)  10  C.  B.  591;  20  L.  J.  (C.  P.)  76. 
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trary,  asserted  that  a  trainer  had  recently  offered  him  a  price  for  new 
oats.  Evidence  was  given  for  the  defendant  that  34s.  a  quarter  was 
a  very  high  price  for  new  oats,  and  such  as  a  prudent  man  of  busi- 
ness would  not  have  given.  On  the  other  hand,  it  appeared  that  oats 
were  at  the  time  very  scarce  and  dear. 

The  learned  judge  of  the  county  court  left  two  questions  to  the 
jury :  first,  whether  the  word  «  old  "  had  been  used  with  reference  to 
the  oats  in  the  conversation  between  the  plaintiff  and  the  defendant's 
manager ;  secondly,  whether  the  plaintiff  had  believed  that  the  de- 
fendant believed,  or  was  under  the  impression,  that  he  was  contract- 
ing for  old  oats ;  in  either  of  which  cases  he  directed  the  jury  to  find 
for  the  defendant. 

It  is  to  be  regretted  that  the  jury  were  not  required  to  give  specific 
answers  to  the  questions  so  left  to  them.  For,  it  is  quite  possible 
that  their  verdict  may  have  been  given  for  the  defendant  on  the  first 
ground ;  in  which  case  there  could,  I  think,  be  no  doubt  as  to  the 
propriety  of  the  judge's  direction ;  whereas  now,  as  it  is  possible  that 
the  verdict  of  the  jury — or  at  all  events  of  some  of  them— may  have 
proceeded  on  the  second  ground,  we  are  called  upon  to  consider  and 
decide  whether  the  ruling  of  the  learned  judge  with  reference  to  the 
second  question  was  right. 

For  this  purpose  we  must  assume  that  nothing  was  said  on  the 
subject  of  the  defendant's  manager  desiring  to  buy  old  oats,  nor  of  the 
oats  having  been  said  to  be  old ;  while,  on  the  other  hand,  we  must 
assume  that  the  defendant's  manager  believed  the  oats  to  be  old  oats, 
and  that  the  plaintiff  was  conscious  of  the  existence  of  such  belief, 
but  did  nothing,  directly  or  indirectly,  to  bring  it  about,  simply  offer- 
ing his  oats  and  exhibiting  his  sample,  remaining  perfectly  passive  as 
to  what  was  passing  in  the  mind'  of  the  other  party.  The  question  is 
whether,  under  sucli  circumstances,  the  passive  acquiescence  of  the 
seller  in  the  self-deception  of  the  buyer  will  entitle  the  latter  to  avoid 
the  contract.    I  am  of  opinion  that  it  will  not. 

The  oats  offered  to  the  defendant's  manager  were  a  specific  parcel, 
of  which  the  sample  submitted  to  him  formed  a  part.  He  kept  the 
sample  for  twenty-four  hours,  and  had,  therefore,  full  opportunity  of 
inspecting  it  and  forming  his  judgment  upon  it.  Acting  on  his  own 
judgment,  he  wrote  to  the  plaintiff,  offering  him  a  price.  Having 
this  opportunity  of  inspecting  and  judging  of  the  sample,  he  is  prac- 
tically in  the  same  position  as  if  he  had  inspected  the  oats  in  bulk. 
It  cannot  be  said  that,  if  he  had  gone  and  personally  inspected  the 
oats  in  bulk,  and  then,  believing — but  without  anything  being  said 
or  done  by  the  seller  to  bring  about  such  a  belief — that  the  oats  were 
old,  had  offered  a  price  for  them,  he  would  have  been  justified  in 
repudiating  the  contract,  because  the  seller,  from  the  known  habits  of 
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the  buyer,  or  other  eirciunstances,  had  reason  to  infer  that  the  buyer 
was  ascribing  to  the  oats  a  quality  they  did  not  possess,  and  did  not 
undeceive  him. 

I  take  the  true  rule  to  be,  that  where  a  specific  article  is  offered 
for  sale,  without  express  warranty,  or  without  circumstances  from 
which  the  law  will  imply  a  warranty,  as  where,  for  instance,  an  article 
is  ordered  for  a  specific  purpose,  and  the  buyer  has  full  opportunity 
of  inspecting  and  forming  his  own  judgment,  if  he  chooses  to  act  on 
his  own  judgment,  the  rule  caveat  emptor  applies.  If  he  gets  the 
article  he  contracted  to  buy,  and  that  article  corresponds  with  what  it 
was  sold  as,  he  gets  all  he  is  entitled  to,  and  is  bound  by  the  contract. 
Here  the  defendant  agreed  to  buy  a  specific  parcel  of  oats.  The  oats 
were  what  they  were  sold  as,  namely,  good  oats  according  to  the 
sample.  The  buyer  persuaded  himself  they  were  old  oats,  when  they 
were  not  so ;  but  the  seller  neither  said  nor  did  anything  to  contribute 
to  his  deception.  He  has  himself  to  blame.  The  question  is  not 
what  a  man  of  scrupulous  morality  or  nice  honor  would  do  under 
such  circumstances.  The  case  put  of  the  purchase  of  an  estate,  in 
which  there  is  a  mine  under  the  surface,  but  the  fact  is  unknown  to 
the  seller,  is  one  in  which  a  man  of  tender  conscience  or  high  honor 
would  be  unwilling  to  take  advantage  of  the  ignorance  of  the  seller ; 
but  there  can  be  no  doubt  that  the  contract  for  the  sale  of  the  estate 
would  be  binding. 

Mr.  Justice  Story,  in  his  work  on  Contracts  (Vol.  I,  s.  516),  states 
the  law  as  to  concealment  as  follows  : — "  The  general  rule,  both  of 
law  and  equity,  in  respect  to  concealment,  is  that  mere  silence  with 
regard  to  a  material  fact,  which  there  is  no  legal  obligation  to  divulge, 
will  not  avoid  a  contract,  although  it  operate  as  an  injury  to  the  party 
from  whom  it  is  concealed."  «  Thus,"  he  goes  on  to  say  (s.  517),  "  al- 
though a  vendor  is  bound  to  employ  no  artifice  or  disguise  for  the  pur- 
pose of  concealing  defects  in  the  article  sold,  since  that  would  amount 
to  a  positive  fraud  on  the  vendee ;  yet,  under  the  general  doctrine  of 
caveat  emptor,  he  is  not,  ordinarily,  bound  to  disclose  every  defect  of 
which  he  may  be  cognizant,  although  his  silence  may  operate  virtually 
to  deceive  the  vendee."  "But,"  he  continues  (s.  518),  "an  improper 
concealment  or  suppression  of  a  material  fact,  which  the  party  con- 
cealing is  legally  bound  to  disclose,  and  of  which  the  other  party  has 
a  legal  right  to  insist  that  he  shall  be  informed,  is  fraudulent,  and 
will  invalidate  a  contract."  Further,  distinguishing  between  extrinsic 
circumstances  affecting  the  value  of  the  subject  matter  of  a  sale,  and 
the  concealment  of  intrinsic  circumstances  appertaining  to  its  nature, 
character,  and  condition,  he  points  out  (s.  519),  that  with  reference 
to  the  latter,  the  rule  is  "  that  mere  silence  as  to  anything  which  the 
other  party  might  by  proper  diligence  have  discovered,  and  which  is 
Vol.  II-3 
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open  to  his  examination,  is  not  fraudulent,  unless  a  special  trust  or 
confidence  exist  between  the  parties,  or  be  implied  from  the  circum- 
stances of  the  case."  In  the  doctrine  thus  laid  down  I  entirely 
agree. 

Now,  in  this  case,  there  was  plainly  no  legal  obligation  in  the  plaint- 
iff in  the  first  instance  to  state  whether  the  oats  were  new  or  old. 
He  offered  them  for  sale  according  to  the  sample,  as  he  had  a  perfect 
right  to  do,  and  gave  the  buyer  the  fullest  opportunity  of  inspecting 
the  sample,  which,  practically,  was  equivalent  to  an  inspection  of  the 
oats  themselves.  Wbat,  then,  was  there  to  create  any  trust  or  con- 
fidence between  the  parties,  so  as  to  make  it  incumbent  on  the  plaintiff 
to  communicate  the  fact  that  the  oats  were  not,  as  the  defendant 
assumed  them  to  be,  old  oats  ?  If,  indeed,  the  buyer,  instead  of  acting 
on  his  own  opinion,  had  asked  the  question  whether  the  oats  were 
old  or  new,  or  had  said  anything  which  intimated  his  understanding 
that  the  seller  was  selling  the  oats  as  old  oats,  the  case  would  have 
been  wholly  different ;  or  even  if  he  had  said  anything  which  showed 
that  he  was  not  acting  on  his  own  inspection  and  judgment,  but 
assumed  as  the  foundation  of  the  contract  that  the  oats  were  old,  the 
silence  of  the  seller,  as  a  means  of  misleading  him,  might  have 
amounting  to  a  fraudulent  concealment,  such  as  would  have  entitled 
the  buyer  to  avoid  the  contract.  Here,  however,  nothing  of  the  sort 
occurs.  The  buyer  in  no  way  refers  to  the  seller,  but  acts  entirely 
on  his  own  judgment. 

The  case  of  Sorsfall  v.  Thomas  (a),  if  that  case  can  be  considered 
good  law,  is  an  authority  in  point.  In  that  ease  a  gun  which  had 
been  manufactured  for  a  purchaser,  had,  when  delivered,  a  defect  in 
it,  which  afterwards  caused  it  to  burst ;  yet  it  was  held  that,  although 
the  manufacturer,  instead  of  making  the  purchaser  acquainted  with 
the  defect,  had  resorted  to  a  contrivance  to  conceal  it,  as  the  buyer 
had  had  an  opportunity  of  inspecting  the  gun,  and  had  accepted  it 
without  doing  so,  and  had  used  it,  it  was  not  competent  to  him  to 
avoid  the  contract  on  the  ground  of  fraud.  The  case  has,  however, 
been  questioned,  and  dissenting  altogether  from  the  decision,  I  notice 
it  only  to  say  that  my  opionion  in  the  present  case  has  been  in  no 
degree  influenced  by  its  authority. 

In  the  case  before  us  it  must  be  taken  that,  as  the  defendant,  on  a 
portion  of  the  oats  being  delivered,  was  able  by  inspection  to  ascertain 
that  they  were  new  oats,  his  manager  might,  by  due  inspection  of 
the  sample,  have  arrived  at  the  same  result.  The  case  is,  therefore, 
one  of  the  sale  and  purchase  of  a  specific  article  after  inspection  by 
the  buyer.  Under  these  circumstances  the  rule  caveat  emptor  clearly 
applies  ;  more  especially  as  this  cannot  be  put  as  a  case  of  latent  defect, 
(a)  1  H.  &  C.  90;  31  L.  J.  (Ex.)  322. 
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but  simply  as  one  in  which  the  seller  did  not  make  known  to  the 
buyer  a  circumstance  affecting  the  quality  of  the  thing  sold.  The 
oats  in  question  were  in  no  sense  defective,  on  the  contrary  they  were 
good  oats,  and  all  that  can  be  said  is  that  they  had  not  acquired  the 
quality  which  greater  age  would  have  given  them.  There  is  not,  so 
far  as  I  am  aware,  any  authority  for  the  position  that  a  vendor  who 
submits  the  subject-matter  of  sale  to  the  inspection  of  the  vendee,  is 
bound  to  state  circumstances  which  may  tend  to  detract  from  the 
estimate  which  the  buyer  may  injudiciously  have  formed  of  its  value. 
Even  the  civil  law,  and  the  foreign  law,  founded  upon  it,  which  re- 
quire that  the  seller  shall  answer  for  latent  defects,  have  never  gone 
the  length  of  saying  that,  so  long  as  the  thing  sold  answers  to  the 
description  under  which  it  is  sold,  the  seller  is  boimd  to  disabuse  the 
buyer  as  to  any  exaggerated  estimate  of  its  value. 

It  only  remains  to  deal  with  an  argument  which  was  pressed  upon 
us,  that  the  defendant  in  the  present  case  intended  to  buy  old  oats, 
and  the  plaintiff  to  sell  new,  so  the  two  minds  were  not  ad  idem ;  and 
that  consequently  there  was  no  contract.  This  argument  proceeds  on 
the  fallacy  of  confounding  what  was  merely  a  motive  operating  on  the 
buyer  to  induce  him  to  buy  with  one  of  the  essential  conditions  of  the 
contract.  Both  parties  were  agreed  as  to  the  sale  and  purchase  of  this 
particular  parcel  of  oats.  The  defendant  believed  the  oats  to  be  old, 
and  was  thus  induced  to  agree  to  buy  them,  but  he  omitted  to  make 
their  age  a  condition  of  the  contract.  All  that  can  be  said  is,  that  the 
two  minds  were  not  ad  idem  as  to  the  age  of  the  oats ;  they  certainly 
were  ad  idem  as  to  the  sale  and  purchase  of  them.  Suppose  a  person 
to  buy  a  horse  without  a  warranty,  believing  him  to  be  sound,  and 
the  horse  turns  out  unsound,  could  it  be  contended  that  it  would  be 
open  to  him  to  say  that,  as  he  had  intended  to  buy  a  sound  horse,  and 
the  seller  to  sell  an  unsound  one,  the  contract  was  void,  because  the 
seller  must  have  known  from  the  price  the  buyer  was  willing  to  give, 
or  from  his  general  habits  as  a  buyer  of  horses,  that  he  thought  the 
horse  was  sound  ?    The  cases  were  exactly  parallel. 

The  result  is  that,  in  my  opinion,  the  learned  judge  of  the  county 
court  was  wrong  in  leaving  the  second  question  to  the  jury,  and  that, 
consequently,  the  case  must  go  down  to  a  new  trial. 

Blackbueh^,  J.  In  this  case  I  agree  that  on  the  sale  of  a  specific 
article,  unless  there  be  a  warranty  making  it  part  of  the  bargain  that 
it  possesses  some  particular  quality,  the  purchaser  must  take  the 
article  he  has  bought  though  it  does  not  possess  that  quality.  And 
I  agree  that  even  if  the  vendor  was  aware  that  the  purchaser  thought 
that  the  article  possessed  that  quality,  and  would  not  have  entered 
into  the  contract  unless  he  had  so  thought,  still  the  purchaser  is  bound, 
unless  the  vendor  Avas  guilty  of  some  fraud  or  deceit  upon  him,  and 
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that  a  mere  abstinence  from  disabusing  the  purchaser  of  that  impres- 
sion is  not  fraud  or  deceit ;  for,  whatever  may  be  the  case  in  a  court 
of  morals,  therfe  is  no  legal  obligation  on  the  vendor  to  inform  the 
purchaser  that  he  is  under  a  mistake,  not  induced  by  the  act  of  the 
vendor.  And  I  also  agree  that  where  a  specific  lot  of  goods  are  sold 
by  a  sample,  which  the  purchaser  inspects  instead  of  the  bulk,  the 
law  is  exactly  the  same,  if  the  sample  truly  represents  the  bulk ; 
though,  as  it  is  more  probable  that  the  purchaser  in  such  a  case  would 
ask  for  some  further  warranty,  slighter  evidence  would  suffice  to 
prove  that,  in  fact,  it  was  intended  there  should  be  such  a  warranty. 
On  this  part  of  the  case  I  have  nothing  to  add  to  what  the  Lord  Chief 
Justice  has  stated. 

But  I  have  more  difficulty  about  the  second  point  raised  in  the  case. 
I  apprehend  that  if  one  of  the  parties  intends  to  make  a  contract  on 
one  set  of  terms,  and  the  other  intends  to  make  a  contract  on  another 
set  of  terms,  or,  as  it  is  sometimes  expressed,  if  the  parties  are  not  ad 
idem,  there  is  no  contract,  unless  the  circumstances  are  such  as  to 
preclude  one  of  the  parties  from  denying  that  he  has  agreed  to  the 
terms  of  the  other.  The  rule  of  law  is  that  stated  in  Freeman  v. 
CooTce  {a).  If,  whatever  a  man's  real  intention  may  be,  he  so  conducts 
himself  that  a  reasonable  man  would  believe  that  he  was  assenting  to 
the  terms  proposed  by  the  other  party,  and  that  other  party  upon  that 
belief  enters  into  the  contract  with  him,  the  man  thus  conducting 
himself  would  be  equally  bound  as  if  he  had  intended  to  agree  to  the 
other  party's  terms. 

The  jury  were  directed  that,  if  they  believed  the  word  «  old  "  was 
used,  they  should  find  for  the  defendant — and  this  was  right ;  for  if 
that  was  the  case,  it  is  obvious  that  neither  did  the  defendant  intend 
to  enter  into  a  contract  on  the  plaintiff's  terms,  that  is,  to  buy  this 
parcel  of  oats  without  any  stipulation  as  to  their  quality ;  nor  could 
the  plaintiff  have  been  led  to  believe  he  was  intending  to  do  so. 

But  the  second  direction  raises  the  difficulty.  I  think  that,  if  from 
that  direction  the  jury  would  understand  that  they  were  first  to 
consider  whether  they  were  satisfied  that  the  defendant  intended  to 
buy  this  parcel  of  oats  on  the  terms  that  it  was  part  of  his  contract 
with  the  plaintiff  that  they  were  old  oats,  so  as  to  have  the  warranty 
of  the  plaintiff  to  that  effect,  they  were  properly  told  that,  if  that  was 
so,  the  defendant  could  not  be  bound  to  a  contract  without  any  such 
warranty  unless  the  plaintiff  was  misled.  But  I  doubt  whether  the  di- 
rection would  bring  to  the  minds  of  the  jury  the  distinction  between 
agreeing  to  take  the  oats  under  the  belief  that  they  were  old,  and  agree- 
ing to  take  the  oats  under  the  belief  that  the  plaintifif  contracted  that 
they  were  old. 

(o)  2  Ex.  at  p.  663;  18  L.  J,  (Ex.)  at  p.  119, 
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The  difference  is  the  same  as  that  between  buying  a  horse  believed 
to  be  sound,  and  buying  one  believed  to  be  warranted  sound;  but  I 
doubt  if  it  was  made  obvious  to  the  jury,  and  I  doubt  this  the  more 
because  I  do  not  see  much  evidence  to  justify  a  finding  for  the  defend- 
ant on  this  latter  groiuid  if  the  word  «  old "  was  not  used.  There 
may  have  been  more  evidence  than  is  stated  in  the  case ;  and  the 
demeanor  of  the  witnesses  may  have  strengthened  the  impression 
produced  by  the  evidence  there  was ;  but  it  does  not  seem  a  very  satis- 
factory verdict  if  it  proceeded  on  this  latter  ground.  I  agree,  there- 
fore, in  the  result  that  there  should  be  a  new  trial. 

Hannbn-,  J.  I  think  there  should  be  a  new  trial  in  this  case,  not 
because  the  ruling  of  the  county  court  judge  was  incorrect,  but  because, 
having  regard  to  the  evidence,  I  think  it  doubtful  whether  the  jury 
sufficiently  understood  the  direction  they  received  to  enable  them  to 
take  it  as  their  guide  ra  determining  the  question  submitted  to  them. 

It  appears  from  the  evidence  on  both  sides  that  the  plaintiff  sold 
the  oats  in  question  by  a  sample  which  the  defendant's  agent  took 
away  for  examination.  The  bargain  was  only  completed  after  this 
sample  had  been  in  the  defendant's  possession  for  two  days.  This, 
without  more,  would  lead  to  the  conclusion  that  the  defendant  bought 
on  his  own  judgment  as  to  the  quality  of  the  oats  represented  by  the 
sample  and  with  the  usual  warranty  only,  that  the  bulk  should  cor- 
respond with  it.  There  might,  however,  be  superadded  to  this  war- 
ranty an  express  condition  that  the  oats  should  be  old,  and  the  defend- 
ant endeavored  by  his  evidence  to  establish  that  there  was  such  an 
express  bargain  between  him  and  the  plaintiff.  This  was  the  first 
question  which  the  jury  had  to  consider ;  but  as  they  have  not  stated 
whether  they  answered  it  in  favor  of  the  defendant,  it  is  possible — 
and,  from  the  judge's  report,  it  is  most  probable — ^that  they  did  not 
so  answer  it,  and  the  case  must  be  considered  on  the  assumption  that 
there  was  no  express  stipulation  that  the  oats  were  old. 

There  might  have  been  an  implied  term  in  the  contract  arising  from 
previous  dealings  or  other  circumstances,  that  the  oats  should  be  old ; 
but  the  learned  judge  probably  thought  the  evidence  did  not  make  it 
necessary  that  he  should  leave  this  question  to  the  jury.  And  the 
second  question,  which  he  did  leave  to  them,  seems  intended  to  ascer- 
taiQ  whether  there  was  any  contract  at  all  between  the  parties. 

It  is  essential  to  the  creation  of  a  contract  that  both  parties  should 
agree  to  the  same  thing  in  the  same  sense.  Thus,  if  two  persons  enter 
into  an  apparent  contract  concerning  a  particular  person  or  ship,  and 
it  turns  out  that  each  of  them,  misled  by  a  similarity  of  name,  had  a 
different  person  or  ship  in  his  mind,  no  contract  would  exist  between 
them :  Rafflies  v.  Wickdhaus  (a). 

(a)  2  H.  &  C.  906;  33  L.  J.  (Ex.)  160. 
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But  one  of  the  parties  to  an  apparent  contract  may,  by  his  own  fault, 
be  precluded  from  setting  up  that  he  had  entered  into  it  in  a  different 
sense  to  that  in  which  it  was  understood  by  the  other  party.  Thus  in 
the  case  of  a  sale  by  sample  where  the  vendor,  by  mistake,  exhibited 
a  wrong  sample,  it  was  held  that  the  contract  was  not  avoided  by  this 
error  of  the  vendor :  Scott  v.  Idttledcde  (a). 

But  if  in  the  last-mentioned  case  the  purchaser,  in  the  course  of  the 
negotiations  preliminary  to  the  contract,  had  discovered  that  the  ven- 
dor was  under  a  misapprehension  as  to  the  sample  he  was  offering, 
the  vendor  would  have  been  entitled  to  show  that  he  had  not  intended 
to  enter  into  the  contract  by  which  the  purchaser  sought  to  bind  him. 
The  rule  of  law  applicable  to  such  a  case  is  a  corollary  from  the  rule 
of  morality  which  Mr,  Pollock  cited  from  Paley  (b),  that  a  promise  is 
to  be  performed  "  in  that  sense  in  which  the  promiser  apprehended  at 
the  time  the  promisee  received  it,"  and  may  be  thus  expressed :  "  The 
promiser  is  not  bound  to  fulfil  a  promise  in  a  sense  in  which  the 
promisee  knew  at  the  time  the  promiser  did  not  intend  it."  And  in 
considering  the  question,  in  what  sense  a  promisee  is  entitled  to  en- 
force a  promise,  it  matters  not  in  what  way  the  knowledge  of  the 
meaning  in  which  the  promiser  made  it  is  brought  to  the  mind  of  the 
promisee,  whether  by  express  words,  or  by  conduct,  or  previous  deal- 
ings, or  other  circumstances.  If  by  any  means  he  knows  that  there 
was  no  real  agreement  between  him  and  the  promiser,  he  is  not  en- 
titled to  insist  that  the  promise  shall  be  fulfilled  in  a  sense  to  which 
the  mind  of  the  promiser  did  not  assent. 

If,  therefore  in  the  present  case,  the  plaintiff  knew  that  the  defend- 
ant, in  dealing  with  him  for  oats,  did  so  on  the  assumption  that  the 
plaintiff  was  contracting  to  sell  him  old  oats,  he  was  aware  that  the 
defendant  apprehended  the  contract  in  a  different  sense  to  that  in 
which  he  meant  it,  and  he  is  thereby  deprived  of  the  right  to  insist 
that  the  defendant  shall  be  bound  by  that  which  was  only  the  appar- 
ent, and  not  the  real  bargain. 

This  was  the  question  which  the  learned  judge  intended  to  leave  to 
the  jury ;  and,  as  I  have  already  said,  I  do  not  think  it  was  incorrect 
in  its  terms,  but  I  think  that  it  was  likely  to  be  misunderstood  by  the 
jury.  The  jury  were  asked,  "  whether  they  were  of  opinion,  on  the 
whole  of  the  evidence,  that  the  plaintiff  believed  the  defendant  to  be- 
lieve, or  to  be  imder  the  impression  that  he  was  contracting  for  the 
purchase  of  old  oats  ?  If  so,  there  would  be  a  verdict  for  the  defend- 
ant." The  jury  may  have  imderstood  this  to  mean  that,  if  the  plaint- 
iff believed  the  defendant  to  believe  that  he  was  buying  old  oats,  the 
defendant  would  be  entitled  to  the  verdict ;  but  a  belief  on  the  part 

(a)  8  B.  &  B.  815;  27  L.  J.  (Q.  B.)  201.    (6)  Moral  and  Political  Philosophy,  Book 
m.,  ch.  V. 
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of  the  plaintiff  that  the  defendant  was  making  a  contract  to  buy  the 
oats,  of  which  he  offered  him  a  sample,  under  a  mistaken  belief  that 
they  were  old,  would  not  relieve  the  defendant  from  liability  unless 
his  mistaken  belief  were  induced  by  some  misrepresentation  of  the 
plaintiff,  or  concealment  by  him  of  a  fact  which  it  became  his  duty  to 
communicate.  In  order  to  relieve  the  defendant  it  was  necessary  that 
the  jury  should  find  not  merely  that  the  plaintiff  believed  the  defend- 
ant to  believe  that  he  was  buying  old  oats,  but  that  he  believed  the 
defendant  to  believe  that  he,  the  plaintiff,  was  contracting  to  sell  old 
oats. 

I  am  the  more  disposed  to  think  that  the  jury  did  not  understand 
the  question  in  this  last  sense  because  I  can  find  very  little,  if  any, 
evidence  to  support  a  finding  upon  it  in  favor  of  the  defendant.  It 
may  be  assumed  that  the  defendant  believed  the  oats  were  old,  and  it 
may  be  suspected  that  the  plaintiff  thought  he  so  believed,  but  the 
only  evidence  from  which  it  can  be  inferred  that  the  plaintiff  believed 
that  the  defendant  thought  that  the  plaintiff  was  making  it  a  term 
of  the  contract  that  the  oats  were  old  is  that  the  defendant  was  a 
trainer,  and  that  trainers,  as  a  rule,  use  old  oats ;  and  that  the  price 
given  was  high  for  new  oats,  and  more  than  a  prudent  man  would 
have  given. 

Having  regard  to  the  admitted  fact  that  the  defendant  bought  the 
oats  after  two  days'  detention  of  the  sample,  I  think  that  the  evidence 
was  not  suf&cient  to  justify  the  jury  in  answering  the  question  put  to 
them  in  the  defendant's  favor,  if  they  rightly  understood  it ;  and  I 
therefore  think  there  should  be  a  new  trial. 

Judgment  accordingly. 


Section  II.— Miskepeesentation.* 


BEEN  V.  BURNESS. 

In  the  Queen's  Bench,  January  21,  1862. 

[JJe;)orte(Z  in  1  Best  &  Smith,  877.] 

In  THE  Exchequer  Chamber,  February  24, 1863. 

[Reported  in  3  Best  &  Smith,  751.] 

The  declaration  alleged  that  the  plaintiff  and  the  defendant  agreed  by 
charter-party  that  the  plaintiff's  ship,  called  the  Martaban,  then  in  the 
*  Ch.  V,  Sect  II,  Finch. 
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port  of  Amsterdam,  and  being  tight,  staunch,  strong,  and  every  way 
fitted  and  ready  for  the  voyage,  should,  with  all  possible  despatch,  pro- 
ceed direct  to  Newport,  Monmouthshire,  and  that  the  defendant  shoul3 
there  load  her  with  a  full  cargo  of  coals,  which  she  should  carry  to 
Hong  Kong,  and  there  deliver,  in  consideration  of  freight  to  be  paid 
after  the  rate  of  sixty  shillings  sterling  for  every  ton  of  twenty  hun- 
dredweight of  coals  so  delivered,  and  at  the  times  and  in  the  manner 
following :  that  is  to  say,  one-third  by  charterer's  acceptance  at  three 
months'  date  from  the  final  sailing  of  the  vessel,  or  at  the  owner's 
option  in  cash,  under  discount  of  two  and  a  half  per  cent ;  one-thu-d 
by  charterer's  acceptance  at  six  months'  date,  the  charterer  to  insure 
the  amount  and  deduct  the  cost  of  insurance ;  and  the  remaining  one- 
third  of  the  freight  by  the  charterer's  acceptance  at  three  months' 
date  from  the  delivery  to  the  charterer  in  London  of  a  certificate  in 
writing,  signed  by  the  consignee,  of  the  right  and  true  delivery  of  the 
cargo  agreeably  to  biUs  of  lading,  or  in  cash  under  discount  of  five 
pounds  per  cent,  per  annum,  at  charterer's  option;  and  that  the 
defendant  should  be  allowed  ten  days  for  loading,  and  should  receive 
the  said  cargo  as  delivered  from  on  board  at  the  rate  of  not  less 
than  thirty-five  tons  a  working  day,  weather  permitting,  or  in  default 
should  pay  demurrage  at  the  rate  of  four  pence  per  ton  register  per 
like  day.  Averment  of  performance  by  the  plaintifiE  and  default  by 
the  defendant. 

Plea.  That  at  the  time  of  making  the  charter-party  time  was  an 
essential  and  material  part  of  the  contract,  and  the  then  situation  of 
the  ship  was  a  material  and  essential  part  of  the  contract,  as  the 
plaintiff  and  defendant  respectively  then  well  knew,  and  that  the 
said  ship  was  not,  at  the  time  of  making  the  said  charter-party,  in 
the  port  of  Amsterdam,  of  which  the  defendant  then  had  no  knowledge 
or  notice. 

Issue. 

The  following  special  case,  of  which  the  pleadings  were  to  be 
deemed  part,  was  stated  by  consent  of  the  parties  under  the  order  of 
a  judge  :— 

By  memorandum  of  charter-party,  dated  London,  the  19th  October, 
1860,  the  plaintiff's  ship,  Martaban,  was  chartered  to  the  defendant  in 
the  words  and  figures  following,  viz. :  « It  is  this  day  mutually  agreed 
between  A.  Behn,  Esq.,  owner  of  the  good  ship  or  vessel  called  the 
Martaban,  of  420  tons  or  thereabouts,  now  in  the  port  of  Amsterdam, 
and  James  Burness,  Esq.,  of  London,  merchant,  that  the  said  ship, 
being  tight,  staunch,  strong,  and  every  way  fitted  and  ready  for  the 
voyage,  shall,  with  all  possible  despatch,  proceed  direct  to  Newport, 
Monmouthshire,  addressing  to  Messrs.  G.  W.  Jones  &  Co.  for  entering 
and  clearing,  and  there  load  in  the  usual  and  customary  manner  in 


Digitized  by  Microsoft® 


BBHN  V,  BTJENBSS.  657 

ten  days  at  any  one  of  the  usual  loading  places.  Freighter  may  name 
a  full  and  complete  cargo  of  coals,  which  said  freighter  binds  himself 
to  ship,  not  exceeding  what  she  can  reasonably  stow  and  carry  over 
and  above  her  tackle,  apparel,  provisions  and  furniture  (the  captain  to 
have  a  sufficient  quantity  of  coal  on  board  at  port  of  loading  for  ship's 
use  for  the  voyage,  and  have  the  same  indorsed  on  bills  of  lading, 
independently  of  the  cargo) ;  and  being  so  loaded,  shall  therewith 
proceed  to  Hong  Kong,  or  so  near  thereunto  as  she  may  safely  get, 
and  deliver  the  same  alongside  any  craft,  steamer,  floating  depot,  or 
pier  named  by  the  consignee,  notice  to  be  given  to  the  agent  or 
consignee  of  the  vessel  being  ready  to  discharge  (the  act  of  God,  the 
Queen's  enemies,  riots  and  strikes  of  pitmen,  fire,  and  all  and  every 
other  dangers  and  accidents  of  the  seas,  rivers,  and  navigation  always 
mutually  excepted) ;  the  freight  to  be  paid  on  the  quantity  delivered 
in  accordance  with  this  charter,  at  and  after  the  rate  of  sixty  shillings 
sterling  per  ton  of  twenty  hundred-weight  in  full  of  all  port  charges, 
wharfage,  consulage,  pilotage,  Ramsgate  and  Dover  dues,  and  to  be- 
come due,  say  one-third  by  charterer's  acceptance  at  3  months'  date 
from  the  final  sailing  of  the  vessel,  or  at  owner's  option  in  cash 
under  discount  at  2^  per  cent. ;  one-third  by  charterer's  acceptance 
at  6  months,  the  charterer  to  insure  the  amount  and  deduct  the 
costs  of  insurance ;  the  remaining  one-third  of  the  freight,  less  the 
cost  of  any  coals  short  delivered  at  the  port  of  final  discharge,  and 
after  deducting  such  cash  as  may  be  advanced  by  the  agent  of  the 
charterer  for  ship's  use,  which  the  captain  is  at  liberty  to  draw  to 
extent  of  2001.  on  usual  terms  against  captain's  draft  on  charterer 
at  90  days'  sight,  to  be  paid  by  the  charterer  at  3  months'  date  from 
the  delivery  to  the  charterer  in  London  of  a  certificate  in  writing 
signed  by  the  consignee,  of  the  right  aiid  true  delivery  of  the  cargo 
agreeably  to  bills  of  lading,  or  in  cash  under  discount  at  5  per  cent. 
per  annum,  at  freighter's  option.  The  vessel  to  deliver  as  custom- 
ary, and  the  cargo  to  be  delivered  by  the  captain  and  received  by  the 
consignee,  at  the  rate  of  not  less  than  35  tons  a  working  day, 
weather  permitting,  or  to  pay  a  demurrage  at  the  rate  of  four  pence 
per  ton  register  per  like  day.  The  vessel  to  be  addressed  to 
freighter's  agents  inwards  only,  at  the  port  of  discharge,  free  of 
commission,  but  paying  2  per  cent,  to  charterer  in  London,  same  to 
be  deducted  from  first  payment  of  freight :  any  claim  of  average 
to  be  settled  according  to  the  custom  at  Lloyd's  :  a  commission  of  5 
per  cent,  on  amount  of  freight  is  due  by  the  owner  on  signing  this 
charter-party  to  David  Brown,  ship-broker,  London,  and  to  whom 
the  ship  is  to  be  addressed  on  her  return  to  London :  penalty  for  non- 
performance of  this  agreement,  estimated  amount  of  freight." 

The  ship  Martaban  arrived  on  the  previous  15th  October,  1860,  at 
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Niewdiep,  at  the  entrance  to  the  Great  Noord  Hollandische  Canal,  on 
her  way  with  a  cargo  from  Sourahaya  to  the  docks  at  Amsterdam, 
which,  under  favorable  circumstances,  she  could  have  reached  in 
twelve  hours  more ;  but,  in  consequence  of  strong  gales  from  the  op- 
posite quarter,  and  the  absence  of  steam-tug  power,  she  was  unavoid- 
ably prevented  from  reaching  the  place  of  discharge  in  the  Amsterdam 
Docks  before  daybreak  on  the  23rd  day  of  the  same  month  of  October. 
Niewdiep,  the  place  where  the  vessel  was  unavoidably  detained  by  the 
circumstances  aforesaid  on  the  said  19th  day  of  October,  the  date  of 
the  above  recited  memorandum  of  charter-party,  is  a  place  in  the  direct 
course  of  the  said  vessel  to  Amsterdam,  and  is  sixty-two  English  miles 
from  that  place,  but  is  not  within  the  port  of  Amsterdam. 

The  ship  Martaban,  having  discharged  her  cargo  with  all  possible 
despatch,  was  immediately  made  ready  for  sea,  and  without  any  de- 
lay sailed  on  the  sixteenth  day  of  November,  and  proceeded  direct  for 
Newport,  pursuant  to  the  charter-party,  and  arrived  there  on  the  first 
December  following.  Notice  was  given  to  the  defendant's  agent  at 
Newport,  on  the  fifth  day  of  the  same  December,  that  the  ship  was 
ready  to  receive  cargo,  and  on  the  16th  December  the  stipulated  lay 
days  expired.  The  defendant  continually,  up  to  the  expiration  of  the 
said  lay  days  and  afterwards,  refused  to  load  the  ship.  The  plaintiflf, 
as  soon  as  possible  thereafter,  namely,  on  the  20th  December,  rechart- 
ered  the  vessel  for  Hong  Kong  from  Newport,  with  a  cargo  of  coals, 
at  a  smaller  rate  of  freight  than  the  defendant  had  agreed  to  pay,  being 
at  the  time  the  highest  that  could  be  obtained;  and  thereupon  the 
vessel,  having  loaded  with  all  possible  despatch,  sailed  without  delay 
for  Hong  Kong. 

The  following  statement  is  added  at  the  request  of  the  defendant's 
counsel,  and  imder  protest  by  the  plaintiff's  counsel : — 

Before  the  charter  was  made,  the  defendant  told  the  plaintiffs  broker 
that  he,  the  defendant,  had  a  contract  with  the  English  goverimient 
to  supply  coals  at  Hong  Kong  in  China,  and  that  he  was  taking  up  the 
ship  for  the  purpose  of  fulfllUng  that  contract.  The  defendant  did 
not  state  that  there  was  any  limit  of  time  for  the  performance  of  the 
contract  with  the  government,  but  he  said  that  there  had  been  so  much 
delay  in  the  sailing  of  the  ships  previously  taken  up,  he  would  not 
take  up  any  which  he  was  not  certified  was  ready,  or  as  near  as  pos- 
sible ready. 

The  question  for  the  opinion  of  the  court  is,  "Whether  the  words 
"  now  in  the  port  of  Amsterdam  "  in  the  said  charter-party  amount  to 
a  warranty  ;  and  if  so,  whether  the  position  of  the  ship  Martaban  on 
the  nineteenth  day  of  October  amounted  under  the  circumstances  to 
a  breach  of  that  warranty. 

If  the  court  shall  be  of  opinion,  that  the  plaintiff  is  entitled  to 
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recover,  the  question  of  damages  is  to  be  referred  to  the  master,  and 
judgment  to  be  entered  for  the  plaintiff  for  such  damages  and  costs  of 
suit. 

If  the  court  shall  be  of  opinion  that  the  plaintiff  is  not  entitled  to 
recover,  then  judgment  of  nolle  prosequi,  with  costs  of  defence,  shall 
be  entered  up  for  the  defendant. 

Manisty  {Maclachlan  Avith  him),  for  the  plaintiff.  The  words  in  this 
charter-party,  "  now  in  the  port  of  Amsterdam, "  do  not  constitute  a 
warranty  or  condition  precedent  to  the  contract  that  the  ship  was 
there  at  the  time  of  the  execution  of  the  instrument ;  and,  if  they  did, 
here  was  no  breach  of  it.  The  rule  in  construing  contracts  of  this  na- 
ture is  to  look  to  the  intention  of  the  parties  as  collected  from  the  in- 
strument. Here  the  intention  was  that  the  statement  of  the  position 
of  the  ship  should  be  mere  matter  of  description,  and  if  any  damage 
resulted  to  the  charterer  from  his  object  being  frustrated  in  consequence 
of  her  not  being  in  that  position  at  the  time,  his  remedy  should  be  by 
a  cross-action  for  damages ;  and  this  construction  is  in  accordance  with 
that  put  on  instruments  of  this  nature  in  Ritchie  v.  Atkinson  (a),  Free- 
man V.  Taylor  (6),  Clipsham  v.  Vertue  (c).  Barker  v.  Winclle  (d). 
Dimech  v.  Corlett  (e),  where  the  previous  cases  are  reviewed,  is  an  ex- 
press authority  on  the  point.  [Ckompton,  J.  Ollive  v.  Booker  (f ),  de- 
cided eleven  years  before,  seems  the  other  way.  His  lordship  also 
mentioned  Boone  v.  M/re  (g).  Wightman,  J.,  referred  to  Kenyon  v, 
Berthon  (h)  and  Colby  v.  Sunter  (i).  Those  two  cases  were  on  policies 
of  insurance,  which  are  a  very  different  thing,  for  there  the  whole 
risk  and  premium  depends  on  the  representation.  Great  inconvenience 
would  result  from  holding  such  matters  as  these  conditions  precedent ; 
for  if  the  statement  as  to  the  exact  position  of  the  ship  or  the  time  of 
her  sailing  is  to  be  deemed  part  of  the  essence  of  the  contract,  the 
variance  of  a  few  yards  or  minutes  would  vitiate  the  whole.  More- 
over, if  the  words,  "  now  in  the  port  of  Amsterdam, "  are  to  be  construed 
as  amounting  to  a  condition  precedent,  a  similar  construction  ought  to 
be  put  on  the  other  words  in  the  same  sentence,  being  "  tight,  staunch, 
strong,  and  in  every  way  fitted  and  ready  for  the  voyage, "  which  is 
contrary  to  Tarrahochia  v.  Hickie  {j). 

The  verbal  statement  introduced  into  this  case  under  protest  ought 
not  to  be  attended  to :  the  doing  so  would  have  the  effect  of  importing 
a  verbal  statement  into  a  charter-party.  Hursf<f.Usborne{k).  [Wight- 
MAir,  J.  The  new  matter  introduced  makes  no  difference,  because  it 
says,  the  ship  must  be  "  ready,  or  as  near  as  possible  ready."] 

F.  M.   White  {Sony man  with  him),  contra.    The  statement  of  the 

(a)  10  East,  295.        (b)  8  Bing.  124.        (c)  5  Q.  B.  625.  (d)  6  E.  &  B.  675. 

(e)  12  Moo.  P.  C.  C.  199.  (/)1  Exch.  416.  ig)  1  H.  Bl.  273  (note). 

\h)  1  Dougl.  12,  n.  (4).  («)  1  Mood.  &  M.  81. 
(j)  1  H.  &  N.  183.                       (fe)  18  C.  B.  144. 
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position  of  the  ship  in  this  charter-party  is  a  warranty  that  she  was 
at  that  place  at  the  time,  and  the  facts  show  a  breach  of  it.  The  rule 
has  been  correctly  stated  by  the  other  side,  that  the  thing  to  be  looked 
to  is  the  intention  of  the  parties  as  collected  from  the  instrument.  It 
is  to  be  observed  that  the  words  here  are  not  the  usual  ones,  that  the 
ship  shall  proceed  on  her  voyage  "  with  all  convenient  speed,"  but 
«  with  all  possible  despatch."  Ollive  v.  Booker  (a)  is  an  authority  in 
point  for  the  defendant ;  and  there  are  several  other  instances  where 
statements  of  this  nature  have  been  held  to  amount  to  conditions  pre- 
cedent :  e.g.,  that  a  ship  shall  answer  a  particular  description.  Hurst 
V.  Usborne  (b) ;  that  she  shall  be  seaworthy  when  about  to  sail,  Thomp- 
son V.  Qillespy  (c)  ;  that  she  shall  sail  on  a  particular  day,  Cranston  v- 
Marshall  (d) ;  Oroockewit  v.  Fletcher  (e);  that  she  shall  be  ready  to  re- 
ceive cargo  at  a  certain  time,  Oliver  v.  Fielden  (/) ;  and  that  goods  are 
on  passage  at  the  time  of  sail,  Gorrissen  v.  Perrin  {g). 

As  to  the  authorities  which  have  been  cited  by  the  other  side,  Bimech 
V.  Corlett  (A)  was  decided  on  its  peculiar  circumstances ;  Mitchie  v. 
Atkinson  (i)  was  an  action  for  freight,  and  there  had  been  a  part  per- 
formance, and  it  is  distinguished  on  that  ground  ia  Glaholm  v.  JBays 
(J).  Barker  v.  Windle,  in  the  Exchequer  Chamber  (k),  is  more  fully 
reported,  25  L.  J.  Q.  B.  349,  nom.  Windle  v.  Barker,  from  whence,  and 
especially  from  the  judgment  of  Martin,  B.,  it  appears  that  the 
question  there  was  one  of  fact  rather  than  of  law :  besides,  the  ship 
was  only  described  as  being  of  the  specified  size,  or  "  thereabouts,"  so 
that  there  could  be  no  pretence  for  suggesting  a  warranty  as  to  size. 

Manisty,  in  reply.  It  is  doubtful  whether  Cranston  v.  Marshall  {d) 
and  Croockewit  v.  Fletcher  (e)  will  stand,  if  brought  before  a  higher 
tribunal.  If  they  do,  it  will  be  on  the  ground  taken  in  Tarrahochia 
V.  Hickie  {I)  and  Seeger  v.  Duthie  (m),  that  a  contract  that  a  ship  shall 
sail  on  a  given  day  is  a  warranty,  although  a  contract  that  she  is  to 
sail  "  within  a  reasonable  time,"  or  «  with  all  possible  dispatch,"  is  not. 
If  the  words  here  amount  to  a  warranty,  no  qualification  can  be  grafted 
on  it,  for  a  warranty  must  be  taken  in  omnibus. 

CocKBUKN,  C.  J.  Our  judgment  should  be  for  the  plaintiff.  I  feel 
considerably  embarrassed  by  the  conflict  of  authority  which  we  find 
in  the  cases  that  have  been  brought  under  our  attention  in  the  course 
of  the  learned  arguments  on  both  sides. 

OUvoe  V.  Booker  (a)  appears  to  me  directly  in  point.  The  statement 
m  the  charter-party  there  was  that  the  ship,  relating  to  which  the 
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question  arose,  was  then  "  at  sea,  having  sailed  three  weeks  ago ; "  and 
the  Court  of  Exchequer  held  that  that  fact  was  a  condition  precedent 
to  the  enforcing  of  the  contract  by  the  shipowner  against  the  charterer- 
On  the  other  hand,  Dimech  v.  Corlett  (a)  appears  also  in  point  to  this 
ease,  and  is  in  conflict  with  the  preceding  one  of  Ollive  v.  Booker  {b). 
In  Dimech  v.  Corlett  (a)  the  representation  was  that  the  vessel,  the  sub- 
ject of  the  charter-party,  was  then  at  anchor  at  a  given  place,  and  it 
appeared  that,  so  far  was  that  from  being  the  fact,  she  was  dry  in  dock 
and  undergoing  the  process  of  being  sheathed  in  copper ;  and  the  con- 
tract was  that  she,  being  in  the  position  described,  should  sail "  with  all 
convenient  speed."  The  Privy  Council  held  that  her  being  in  that 
position  was  not  a  condition  precedent — that  if  she  was  not  there,  it 
was  merely  matter  of  cross  action  for  damages  ;  or  that,  if  the  object 
of  the  voyage  was  frustrated,  it  might  be  a  good  answer  to  an  attempt 
of  the  shipowner  to  enforce  the  contract  against  the  charterer. 

In  this  conflict  of  the  decisions  the  right  course  for  this  Court  is  to 
abide  by  the  later  decision,  which  is  also  that  of  a  Court  of  very  high 
authority,  and  one  or  more  of  the  members  of  which  were  particularly 
conversant  vdth  shipping  law. 

I  own  if  this  question  were  res  Integra  I  should  be  much  disposed  to 
think  that  the  best  mode  of  construing  these  charters,  where  there  is 
a  representation  as  to  the  place  of  a  ship,  or  as  to  the  time  of  sailing, 
or  analogous  matter,  would  be  to  hold  that,  if  the  fact  represented 
turns  out  not  to  be  correctly  stated,  and  in  consequence  of  it  the 
charterer  finds  himself  in  a  position  where  his  speculation  and  enter- 
prise may  be  frustrated,  and  the  contemplated  advantages  of  them 
converted  into  disaster  and  loss,  that  should  justify  him  in  repudiating 
the  contract.  But,  on  the  other  hand,  where  the  representation  is  that 
the  ship  is  at  a  given  place,  or  is  to  sail  on  a  given  day,  &c.,  and  it 
turns  out  that  she  was  not  there,  or  could  not  sail  for  some  short  time 
after  that  specified,  &c.,  and  there  is  no  real  frustration  of  the  objects 
of  the  charterer,  and  little  or  no  damage  has  been  done  to  him,  he 
should  be  left  to  his  action.  I  throw  this  out  with  a  view  to  legisla- 
tion rather  than  to  interpretation  of  the  law,  supposing  no  authority 
on  the  subject.  I  do  not  feel  it  at  all  necessary  to  express  judicially 
any  opinion  upon  it ;  I  only  say  that  here  is  a  conflict  of  authority, 
and  I  will  abide  by  the  latest  decision.  I  sincerely  hope  that  the 
parties  will  go  to  a  Court  of  error  where  the  law  may  be  satisfactorily 
settled. 

I  have  to  say,  on  the  part  of  my  brother  Wightman  (c),  that  he 
thinks  we  ought  to  abide  by  the  cases  referred  to  by  Mr.  White,  and 
ought  not  to  overrule  them  on  the  opinion  of  the  Privy  Council. 

(a)  12  Moo.  P.  C.  C.  199.    (6)  1  Ex  Ch.  416.    (c)  Wightman,  J.,  had  left  the  Court 
before  the  judgment. 
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Ceompton,  J.  The  difficulty  here  is  that  there  are  so  many  of  these 
decisions,  and  it  is  not  easy  to  reconcile  them.  I  join  in  the  opinion 
of  my  Lord  Chief  Justice  that  this  case  should  go  to  a  Court  of  error, 
which  will  be  less  hampered  by  contradictory  decisions,  and  able  to 
lay  down  the  law  more  authoritatively  than  we  can,  who  are  only  a 
Court  of  co-ordinate  jurisdiction.  Many  of  the  cases  justify  my 
brother  Wightman  in  his  doubts,  but  I  agree  with  the  view  of  my 
Lord  Chief  Justice.  I  think  it  lies  on  the  party  setting  up  this  kind 
of  statement  as  a  condition  precedent  to  show  that  it  is  one,  i.  e.  that 
the  parties  intended  that  there  was  to  be  no  contract  unless  the 
stipulation  was  performed  to  the  letter.  Now  looking  at  the  earUer 
authorities,  I  cannot  help  thinking  that  the  law  on  this  subject  is  a 
branch  of  the  general  law  as  laid  down  in  Boone  v.  Eyre  (a).  Lord 
Mansfield  there  says :  "  The  distinction  is  very  clear,  where  mutual 
covenants  go  to  the  whole  of  the  consideration  on  both  sides  they  are 
mutual  conditions,  the  one  precedent  to  the  other.  But  where  they 
go  only  to  a  part,  where  a  breach  may  be  paid  for  in  damages,  there 
the  defendant  has  a  remedy  on  his  covenant,  and  shall  not  plead  it  as 
a  condition  precedent."  Here  a  very  minute  matter,  such  as  a  dis- 
crepancy of  a  day  or  an  hour,  would  be  a  breach  if  the  statement  is  to 
be  taken  as  a  condition  precedent ;  which  is  the  proper  expression,  as 
stated  by  my  brother  WiUiams  in  Barker  v.  Windle  {b)  in  the  Ex- 
chequer Chamber,  who  points  out  that  "  warranty  "  is  not  the  correct 
one,  for  if  there  is  a  warranty  the  party  must  sue  on  it. 

The  early  cases  bear  very  much  the  aspect  that  things  of  this  kind 
are  to  be  looked  on  as  matter  of  stipulation  merely,  unless  you  can  see 
very  clearly  from  the  terms  of  the  instrument  that  it  was  the  inten- 
tion of  the  parties  not  to  be  bound  unless  they  were  performed  to  a 
hair's  breadth.  The  words  in  the  present  charter-party,  that  the  ship 
was  to  sail  "with  all  possible  despatch  "  created  my  chief  doubt ;  but 
it  is  too  slight  to  act  on.  Now  Ollive  v.  Booher  (c),  which  was  decided 
about  eleven  years  ago,  and  some  other  cases,  varied  the  old  notion 
about  independent  stipulations.  I  was  never  quite  satisfied  with  them 
but  should  feel  boimd  by  them.  OUive  v.  Booker  (c)  is  very  near  the 
present  case,  but  Bimech  v.  Oorlett  (d)  is  still  nearer,  for  it  is  almost 
word  for  word.  I  should  not  like  to  found  my  judgment  on  any 
minute  or  fine-spim  difference  between  those  two  cases,  yet,  when  we 
look  at  the  decisions  which  have  taken  place  within  the  last  two  or 
three  years,  we  must  consider  OUive  v.  Booker  as  in  some  degree 
shaken,  and  that  they  are  I  think  nearer  to  what  the  law  ought  to  be. 
At  all  events,  we  must  go  by  the  latest  authority,  and  leave  the  ques- 
tion to  the  Exchequer  Chamber. 

(a)  1  H.  Bl.  273,  note.  (6)  6  E.  &  B.  675,  679.  (c)  1  Exch.  416. 

(d)  12  Moo.  P.  C.  C.  199. 
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Melloe,  J.  With  very  considerable  hesitation  I  have  arrived  at 
the  same  conclusion  with  my  Lord  Chief  Justice  and  my  brother 
Crompton.  I  cannot  distinguish  this  case  from  OUive  v.  Booker.  That 
case  has,  however,  been  broken  in  on  by  the  subsequent  decision  in 
Dimech  V.  Oorktt,  and  I  shall  therefore  abide  by  that  decision.  I 
should  have  been  glad  if  OUive  v.  Booker  had  been  alluded  to  in  the 
judgment  there,  and  the  distinction  between  the  cases  pointed  out.  I 
consider  that  the  onus  of  proving  this  statement  to  be  a  condition  pre- 
cedent lies  on  the  person  who  asserts  it  to  be  such.  Looking  at  the 
charter-party,  I  do  not  think  this  is  a  condition  precedent,  but  rather 
think  it  is  not. 

Judgment  for  the  plaintiff. 

The  defendant  having  brought  error  on  the  foregoing  judgment, 
Honyman  {Bovill  with  him),  for  the  defendant,  cited  Cockburn  v. 

Alexander  (a)  ;   Glaholm  v.  Says  (6)  ;   Ollive  v.  Booker  (c) ;    Oliver  v. 

Fielden  (d) ;   Tarrabochia  v.  Sickie  (e)  ;    Croockewit  v.   Fletcher  (f) ; 

Murst  V.  Usbome  (g) ;    Cranston  v.  Marshall  (h) ;  Bannerinan  v.  White 

(»■) ;   Yan  Bag  gen  v.  Baines  {J). 

Manisty  {Maclachlan  with  him),  contrS,  cited  Freeman  v.  Taylor  (k) ; 
Seeger  v.  Duthie  (I) ;  Barker,  appellant,  v.  Windle,  respondent  (m) ; 
Glaholm  v.  Says  ( J) ;  Elliott  v.  V(m  GUhn  (w) ;  Dimech  v.  Corlett  (o) . 

S<myman,  in  reply. 

Gur.  adv.vidt. 

The  judgment  of  the  Court  was  now  delivered  by 

Williams,  J.  The  question  in  this  case  is,  whether  the  statement 
in  the  charter-party,  that  the  ship  is  «  now  in  the  port  of  Amsterdam," 
is  a  "representation"  or  a  "warranty,"  using  the  latter  word  as 
synonomous  with  "  condition ; "  in  which  sense  it  has  been  for  many 
years  understood  with  respect  to  policies  of  insurance  and  charter- 
parties. 

It  may  be  expedient  to  commence  the  consideration  of  this  question 
by  some  examination  into  the  nature  of  representations.  Properly 
speaking,  a  representation  is  a  statement,  or  assertion,  made  by  one 
party  to  the  other,  before  or  at  the  time  of  the  contract,  of  some  mat- 
ter or  circumstance  relating  to  it.  Though  it  is  sometimes  contained 
in  the  written  instrument,  it  is  not  an  integral  part  of  the  contract ; 
and  consequently  the  contract  is  not  broken  though  the  representa- 
tion proves  to  be  untrue:  nor    (with  the  exception  of  the  case  of 

(a)  6  C.  B.  791.         (6)  2  M.  &  Gr.  257.  (c)  1  Exch.  416.  {d)  4  Exch.  135- 

"/  1  H  &  K  183.     (/)  1  H.  &  N.  893.  \g)  18  C.  B.  144.  \h)  5  Exch.  395- 

U  10  C  B.  (N.s.)  844,  850.  (j)  9  Exch.  523.  \k\  8  Bing.  124. 

U  8  C.  B  (N  S.)  45.  (m)  6  E.  &  B.  675.  \n)  13  Q.  B.  632. 
io)  12  Moo.  K  C.  199. 
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policies  of  insurance,  at  all  events  marine  policies,  which  stand  on  a 
peculiar  anomalous  footing)  is  such  imtruth  any  cause  of  action,  nor 
.has  it  any  efficacy  whatever,  imless  the  representation  was  made 
fraudulently,  either  by  reason  of  its  being  made  with  a  knowledge  of 
its  untruth,  or  by  reason  of  its  being  made  dishonestly,  with  a 
reckless  ignorance  whether  it  was  true  or  untrue.  (See  JSlHottv.  Von 
Glehn  (a)  ;  W/iedton  v.   Hardisty  (6). 

If  this  be  so,  it  is  difficult  to  understand  the  distinction  which  is  to 
be  found  in  some  of  the  treatises,  and  is  in  some  degree  perhaps  sanc- 
tioned by  judicial  authority  (see  Barker^  appellant,  Windle,  respondent 
(c),)  that  a  representation,  if  it  differs  from  the  truth  to  an  unreason- 
able extent,  may  affect  the  validity  of  the  contract.  Where,  indeed, 
the  misrepresentation  is  so  gross  as  to  amount  to  sufficient  evidence 
of  fraud,  it  is  obvious  that  the  contract  would  on  that  ground  be  void- 
able. 

Though  representations  are  not  usually  contained  in  the  written  in- 
strument of  contract,  yet  they  sometimes  are.  But  it  is  plain  that 
their  insertion  therein  cannot  alter  their  nature.  A  question  how- 
ever may  arise,  whether  a  descriptive  statement  in  the  written  instru- 
ment is  a  mere  representation,  or  whether  it  is  a  substantive  part  of 
the  contract.  This  is  a  question  of  construction  which  the  Court,  and 
not  the  jury,  must  determine.  If  the  Court  should  come  to  the  con- 
clusion that  such  a  statement  by  one  party  was  intended  to  be  a  sub- 
stantive part  of  his  contract,  and  not  a  mere  representation,  the  often 
discussed  question  may,  of  course,  be  raised,  whether  this  part  of  the 
contract  is  a  condition  precedent,  or  only  an  independent  agreement,  a 
breach  of  which  will  not  justify  a  repudiation  of  the  contract,  but  will 
only  be  a  cause  of  action  for  a  compensation  in  damages.  In  the  con- 
struction of  charter  parties,  this  question  has  often  been  raised,  with 
reference  to  stipulations  that  some  future  thing  shall  be  done  or  shall 
happen,  and  has  given  rise  to  many  nice  distinctions.  Thus  a  state- 
ment that  a  vessel  is  to  sail,  or  be  ready  to  receive  a  cargo,  on  or  be- 
fore a  given  day,  has  been  held  to  be  a  condition  (see  Qlaholm  v.  Hays 
(d) ;  Oliver  v.  Fielden  (e) ;  Oroockewit  v.  Fletcher  (f) ;  Seeger  v.  Duthie 
(<?));  while  a  stipulation  that  she  shall  sail  with  all  convenient  speed, 
or  within  a  reasonable  time,  has  been  held  to  be  only  an  agreement 
(see  TarrdbocUa  v.  Hickie  {h) ;  Dimech  v.  Corlett  (i) ;  Clipsham  v.  Vertue 
(j)).  But  with  respect  to  statements  in  a  contract  descriptive  of  the 
subject-matter  of  it,  or  of  some  material  incident  thereof,  the  true  doc- 
trine, established  by  principle  as  well  as  authority,  appears  to  be,  gener- 
ally speaking,that  if  such  descriptive  statement  was  intended  to  be  a  sub- 

J")  IMI^-J^-  ^^2-  ('')  8  E.  &  B.  232;  on  appeal,  8  Id.  285. 

(c)  6  E.  &  B.  675,  680.  {d)  2  M.  &  G.  257.  (e)  4  Exch.  135 

(/)  1  H.  &  N.  893.  (g)  8  C.  B.  (n.s.)  45.  M  i  H  &  N  183 

(0  12  Moo.  P.  C.  C.  199.  (j)  i  Q.  B.  265.       ^  '  '  ""  *  ^-  ^^• 
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stantive  part  of  the  contract,  it  is  to  be  regarded  as  a  warranty,  that  is 
to  say,  a  condition  on  the  failure  or  non-performance  of  which  the  other 
party  may,  if  he  is  so  minded,  repudiate  the  contract  in  toto,  and  so 
be  relieved  from  performing  his  part  of  it,  provided  it  has  not  been 
partially  executed  in  his  favor.  If,  indeed,  he  has  received  the  whole 
or  any  substantial  part  of  the  consideration  for  the  promise  on  his  part, 
the  warranty  loses  the  character  of  the  condition,  or,  to  speak  per- 
haps more  properly,  ceases  to  be  available  as  a  condition,  and  becomes 
a  warranty  in  the  narrower  sense  of  the  word — viz.,  a  stipulation  by 
way  of  agreement,  for  the  breach  of  which  a  compensation  must  be 
sought  in  damages  (see  Mleny.  Topp  (a).  Graves  v.  Legg  (b);  adopt- 
ing the  observations  of  Serjt.  Williams  on  the  case  of  Boone  v.  Eyre 
(c),  in  1  Saund.  320  d,  6th  ed. ;  Elliott  v.  Von  GUhn  (d).  Accordingly, 
if  a  specific  thing  has  been  sold,  with  a  warranty  of  its  quality,  under 
such  circumstances  that  the  property  passes  by  the  sale,  the  vendee 
having  been  thus  benefited  by  the  partial  execution  of  the  contract, 
and  become  the  proprietor  of  the  thing  sold,  cannot  treat  the  failure  of 
the  warranty  as  a  condition  broken  (unless  there  is  a  special  stipula- 
tion to  that  eflfect  in  the  contract ;  see  Bannerman  v.  White  (e)) ;  but 
must  have  recourse  to  an  action  for  damages  in  respect  of  the  breach  of 
warranty.  But  in  cases  where  the  thing  sold  is  not  specific,  and  the 
property  has  not  passed  by  the  sale,  the  vendee  may  refuse  to  re- 
ceive the  thing  proffered  to  him  in  performance  of  the  contract,  on  the 
ground  that  it  does  not  correspond  with  the  descriptive  statement,  or 
in  other  words,  that  the  condition  expressed  in  the  contract  has  not 
been  performed.  Still,  if  he  receives  the  thing  sold  and  has  the  en- 
joyment of  it,  he  cannot  afterwards  treat  the  descriptive  statement  as 
a  condition,  but  only  as  an  agreement,  for  a  breach  of  which  he  may 
bring  an  action  to  recover  damages. 

In  the  present  case,  as  the  defendant  has  not  received  any  benefit  or 
advantage  under  the  contract,  but  has  wholly  repudiated  it,  the  ques- 
tion is  simply  whether,  in  the  true  construction  of  the  charter-party, 
the  Court  ought  to  infer  that  the  statement  as  to  the  ship's  being  at 
that  date  in  the  port  of  Amsterdam  was  meant  to  be  a  substantive  part 
of  the  contract,  or  a  representation  collateral  to  it.  And  this  question 
appears  to  be  properly  raised  by  the  averment  in  the  plea  that  time 
and  the  situation  of  the  vessel  were  essential  and  material  parts  of  the 
contract.  On  the  trial  of  the  issue  joined  thereon,  it  was  no  part  of 
the  Judge's  duty  to  leave  to  the  jury  any  question  as  to  the  construc- 
tion of  the  contract,  or  the  materiality  of  any  of  its  statements.  It 
was  his  function  to  construe  the  contract  with  the  aid  of  the  sur- 
rounding circumstances  found  by  the  jury,  and  to  decide  for  himself 

(a)  6  Exch.  424-441.  (6)  9  Exch.  709—716.  (c)  1  H.  Bl.  273,  note  (a). 

(d)  13  Q.  B.  632.  (e)  10  C.  B.  (u.s.)  844. 
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whether  the  statement  that  the  ship  was  in  the  port,  supposing  it  to 
be  untrue,  was  an  essential  part  of  the  contract,  or  a  mere  representa- 
tion, and  to  direct  the  jury  to  find  for  the  defendant  or  plaintiff  ac- 
cordingly. The  question,  it  should  seem,  might  also  be  raised  by 
pleading  the  material  circumstances  (as  was  done  in  Graves  v.  Z,egrg 
(a) )  on  which  the  defendant  relies  as  leading  to  the  construction 
which  the  plea  seeks  to  put  on  the  instrument.  Unless  one  or  other 
of  these  modes  of  pleading  were  adopted,  the  Court  in  case  there 
should  be  a  demurrer  to  the  plea,  or  on  an  application  for  judgment 
non  obstante  veredicto,  would  be  precluded  from  taking  the  surround- 
ing circumstances  into  consideration  in  aid  of  the  construction. 

It  is  plain  that  the  Court  must  be  influenced  in  the  construction, 
not  only  by  the  language  of  the  instrument,  but  also  by  the  circum- 
stances under  which  and  the  purposes  for  which,  the  charter-party 
was  entered  into.  For  instance,  if  it  was  made  in  the  time  of  war, 
the  national  character  of  the  vessel  is  of  such  importance,  that  a  state- 
ment of  it  in  the  charter-party  might  properly  be  regarded  as  part  of 
the  shipowner's  contract,  and  so  amounting  to  a  warranty ;  whereas, 
the  very  same  statement  in  the  time  of  peace,  being  wholly  unimpor- 
tant, might  well  be  construed  to  be  a  mere  representation.  So  if  it 
were  shown  that  the  charter-party  was  made  for  a  purpose  such  that, 
unless  the  vessel  began  her  voyage  from  the  port  of  loading  with  her 
cargo  on  board  by  a  certain  time,  it  was  manifest  that  the  object  of  the 
charter-party  would  in  all  probability  be  frustrated,  the  Court  might 
properly  be  led  by  this  circumstance  to  conclude  that  a  statement  as 
to  the  locality  of  the  ship,  coupled  with  a  stipulation  that  she  should 
sail  with  all  convenient  speed,  was  a  warranty  of  her  then  locality. 
But  we  feel  a  difficulty  in  acceding  to  the  suggestion  which  appears 
to  have  been,  to  some  extent,  sanctioned  by  high  authority  (see  IHmech 
V.  Corlett  (6)),  that  a  statement  of  this  kind  in  a  charter-party,  which 
may  be  regarded  as  a  mere  representation  if  the  object  of  the  charter- 
party  be  still  practicable,  may  be  construed  as  a  warranty  if  that 
object  turns  out  to  be  frustrated ;  because  the  instrument,  it  should 
seem,  ought  to  be  construed  with  reference  to  the  intention  of  the 
parties  at  the  time  it  was  made,  irrespective  of  the  events  which  may 
afterwards  occur.  It  is  true  that  in  some  of  the  cases,  where  the 
question  has  been  whether  a  stipulation  in  a  charter-party  amounted 
to  a  condition,  the  Court  decided  that  question  in  the  negative,  and 
in  so  doing  took  occasion  to  suggest  that  neglect  or  delay  on  the  part 
of  the  shipowner  to  execute  his  part  of  the  contract  might  be  a  breach 
of  such  an  essential  stipulation  on  his  part  as  to  justify  the  charterer 
in  treating  the  contract  as  brought  to  an  end  thereby,  and  in  refusing 
on  that  account  to  perform  his  part  of  it,  and  further  suggested  that, 
(o)  9  Exch.  709.  (6)  12  Moo.  P.  C.  C.  199. 
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in  deciding  whether  the  breach  on  the  shipovmer's  part  was  of  such 
an  essential  stipulation  as  that  described,  the  Court  might  advert  to 
the  fact  whether  such  breach  had  frustrated  the  whole  object  which 
the  charterer  had  in  view  (see  I^reeman  v.  Taylor  (a) ;  TarraboeMa  v. 
Hickie  (b) ;  Dimech  v.  Corlett  (c)).  But  the  Court  did  not,  we  appre- 
hend, mean  to  intimate  that  the  frustration  of  the  voyage  would  con- 
vert a  stipulation  into  a  condition,  if  it  were  not  originally  intended 
to  be  one. 

The  question  on  the  present  charter-party  is  confined  to  the  state- 
ment of  a  definite  fact — the  place  of  the  ship  at  the  date  of  the  contract. 
Now  the  place  of  the  ship  at  the  date  of  the  contract,  where  the  ship 
is  in  foreign  parts  and  is  chartered  to  come  to  England,  may  be  the 
only  datum  on  which  the  charterer  can  found  his  calculations  of  the 
time  of  the  ship's  arriving  at  the  port  of  loading.  A  statement  is 
more  or  less  important  in  proportion  as  the  object  of  the  contract 
more  or  less  depends  upon  it.  For  most  charters,  considering  winds, 
markets  and  dependent  contracts,  the  time  of  a  ship's  arrival  to  load 
is  an  essential  fact,  for  the  interest  of  the  charterer.  In  the  ordinary 
course  of  charters  in  general  it  would  be  so :  the  evidence  for  the 
defendant  shows  it  to  be  actually  so  in  this  case.  Then,  if  the  state- 
ment of  the  place  of  the  ship  is  a  substantive  part  of  the  contract,  it 
seems  to  us  that  we  ought  to  hold  it  to  be  a  condition  upon  the  prin- 
ciples above  explained,  unless  we  can  find  in  the  contract  itself  or  the 
surrounding  circumstances  reason  for  thinking  that  the  parties  did 
not  so  intend.  If  it  was  a  condition  and  not  performed,  it  follows 
that  the  obUgation  of  the  charterer  dependent  thereon,  ceased  at  his 
option  and  considerations  either  of  the  damage  to  him  or  of  proximity 
to  performance  on  the  part  of  shipowner  are  irrelevant.  So  was  the 
decision  of  Glaholm  v.  Hays  (d),  where  the  stipulation  in  a  charter  of 
a  ship  to  load  at  Trieste  was  that  she  should  sail  from  England  on  or 
before  the  4th  February,  and  the  nonperformance  of  this  condition 
released  the  charterer,  notwithstanding  the  reasons  alleged  in  order 
to  justify  the  nonperformance.  So,  in  OUive  v.  JBooker  ( e ),  the  state- 
ment in  the  charter  of  a  ship  which  was  to  load  at  Marseilles  was  that 
she  was  "  now  at  sea,  having  sailed  three  weeks  ago,"  and  it  was  held 
to  be  a  condition  for  the  reasons  above  stated.  And  we  would 
note  that  the  marginal  abstract  of  this  case  states  the  stipulation  to 
have  been  "  having  sailed  three  weeks  ago  or  thereabouts."  If  the 
statement  had  really  been  so  indefinite,  it  may  be  that  the  Court  would 
have  come  to  a  different  conclusion. 

We  think  these  cases  well  decided,  and  that  they  govern  the  present 
case.    We  think  that  the  decision  of  Dimech  v.   Corlett  (/)  does  not 

(a)  8  ?.ing.  124.  (6)  1  H.  &  K.  183.         (c)  12  Moo.  P.  C.  C.  199,  224,  227. 

Id)  2  M.  &  G.  257.  (e)  1  Exch.  416.  (/)  12  Moo.  P.  CO.  199. 
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conflict  with  them ;  because  it  is  immersed  in  the  specific  facts  there 
set  out,  so  as  to  be  a  precedent  only  for  cases  with  very  analogous 
specific  facts.  The  statement  in  that  charter,  that  the  ship  was  "  now 
at  anchor  in  this  port "  (Malta),  did  not  avail  to  release  the  charterer, 
because  the  ship  was  in  the  port  in  the  dry  dock  ;  and,  although  the 
statement  of  the  fact  that  she  was  at  anchor  in  the  port  was  definite, 
and  indicated  that  she  was  ready  for  sea,  while  in  truth  she  was  in  a 
dry  dock  being  built  and  was  not  completed  for  a  month,  yet,  as  the 
defendant  was  at  Malta,  and  was  presumed  to  have  known  the  state 
of  the  ship,  and  also  to  have  known  of  the  delay,  and  did  not  insist 
that  the  charter-party  was  broken,  but  allowed  the  ship  to  sail  from 
Malta  for  Alexandria  without  objection,  his  defence  on  this  point 
failed. 

The  Court  below  in  a  maimer  referred  the  present  ease  to  a  Court 
of  error  to  say  whether  the  decision  should  be  governed  by  OUive  v. 
Booker  (a)  or  Dimech  v.  Oorlett  (S).  We  are  of  opinion,  for  the  rea- 
sons assigned,  that  the  decision  of  Ollive  v.  Booker  (a)  was  sound, 
and  that  it  governs  our  decision  here ;  and  we  are  further  of  opinion 
that,  in  so  holding  ,we  do  not  at  all  conflict  with  the  decision  in  Dim- 
ech V.  Corhtt,  as  above  explained. 

On  these  grounds  we  think  that  the  judgment  of  the  Queen's  Bench 
should  be  reversed. 

Judgment  reversed. 


GLAHOLM  V.  HAYS,  IRVINE,  and  ANDERSON. 
In  the  Common  Pleas,  Hilaet  Teem,  1841. 

[  Beported  in  2  Manning  &  Granger,  257.  ] 

Assumpsit,  upon  a  memorandum  of  charter  of  the  Pomona,  Smith, 
master,  whereby  it  was  agreed  that  the  ship,  being  tight,  staunch, 
and  strong,  and  every  way  fitted  for  the  voyage,  should,  having  lib- 
erty to  load  a  cargo  of  coals  out,  either  to  Venice  or  Trieste,  or 
both  those  ports,  proceed  to  Trieste,  and  there  load  a  complete  and 
full  cargo  of  wheat  or  other  lawful  merchandise,  the  merchants  find- 
ing mats  for  dunnage,  if  required,  if  the  vessel  should  load  coals  on 
the  ship's  account;  the  cargo  to  be  addressed  to  the  charterer's 
agents,  which  the  merchants  bound  themselves  to  ship,  not  exceed- 
ing what  the  said  vessel  could  reasonably  stow  and  carry  over  and 
above  her  tackle,  apparel,  provisions,  and  furniture ;  and  that  the 
(a)  1  Exch.  416.  ({,)  12  Moo.  P.  C.  C.  199. 
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said  vessel  being  so  loaded,  should  therewith  proceed  to  a  good  and 
safe  port  in  the  United  Kingdom,  calling  at  Cork  or  Falmouth  for 
orders,  or  so  nea.r  thereunto  as  she  might  safely  get,  and  deliver 
the  same,  on  being  paid  freight  at  and  after  the  rate  of  9s.  per  quar- 
ter for  wheat,  with  10  per  cent,  thereon  for  primage,  and  other 
goods  in  fair  proportion  thereto,  restraints  of  princes  and  rulers 
during  the  said  voyage  always  excepted :    That  the  cargo  should  be 
sent  alongside  and  taken  from  alongside  the  said  vessel  at  the  ex- 
pense and  risk  of  the  said  freighters :     That  the  freight  should  be 
paid  on  unloading  and  right  delivery  of  the  cargo,  one  half  in  cash, 
and  the  remainder  by  approved  bill  at  two  months'  date:    That 
forty  running  days  should  be   allowed  the  said  merchants,  if  the 
ship  were  not  sooner  dispatched,  for  loading  the  said  ship  at  Tri- 
este and  unloading  at  her  port  of  discharge,  and  twelve  days  on 
demurrage  over  and  above  the  said  laying  days,  at  6Z.  per  day: 
The  vessel  to  sail  from  England  on  or  before  the  4th  of  February 
then  next :    That  the  vessel  should  be  addressed  to  the  charterer's 
agents  at  the  ports  of  loading-  and  discharge :    That  the  cash  for 
the  ship's  disbursements  should  be  advanced  free  of  interest  or 
commission :    And  that  the  penalty  for  the  non-performance  of  the 
said  agreement  should  be  800?.    Mutual  promises,  and  general  al- 
legation of  performance.    Breach :  that  no  agent,  or  other  person 
on  behalf  of  the  defendants,  for  the  loading  of  the  said  vessel  could 
be  found  by  the  said  master,  nor  had  any  such  agent  or  other  per- 
son been  appointed  by  the  defendants :   and  further,  that  the  de- 
fendant did  not,  nor  would,  within  the  number  of  days  in  the  char- 
ter-party mentioned  in  that  behalf,  nor  did  nor  would  any  other 
person  or  persons  on  behalf  of  the  defendants,  within  the  said  last- 
mentioned  number  of  days,  load  the  said  vessel  with  a  fuU  and 
complete  cargo  of  wheat  or.  other  lawful  merchandize,  according 
to  the  tenor  and  efifect  of  the  said  charter-party,  and  of  their  promise 
and  undertaking;  but,   on  the   contrary  thereof,  wholly  neglected 
and  refused  to  load  the  said  vessel  with  any  cargo  or  merchandise 
whatsoever :  and  the  plaintiff  further  saith,  that  by  reason  of  the 
premises,  the  said  vessel  was  detained  for  a  long  space  of  time, 
to  wit,  for  the  space  of  twenty  days  after  the  said  lay  days  and  days 
of  demurrage  in  the  said  charter-party  mentioned,  whilst  the  said 
master  was  endeavoring  to  procure  another   cargo ;  and  that  by 
reason  of  the  said  defendants'  not  having  been  ready  to  load  the 
said  ship,  and  not  having  appointed  or  provided  any  agent  or  other 
person  for  the  loading  of  the  said  vessel,  the  plaintiff  was  put  to 
great  charges  and  expenses,  amounting,  to  wit,  to  the  sum  of  lOOZ., 
in  and  about  inquiring  and  advertising  for  the  said  agents  :  and  the 
plaintiff  further  saith,  that  by  reason  of  the  defendants'  not  having 
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provided  any  cargo  or  merchandise  whatsoever  as  aforesaid,  the  plaint- 
i£E  not  only  lost  and  was  deprived  of  all  the  profit  and  advantage 
which  he  might  and  otherwise  would  have  made  by  the  freight  and 
primage  of  the  said  cargo  so  agreed  to  be  loaded  by  the  defend- 
ants as  aforesaid,  amounting  to  a  large  sum  of  money,  to  wit,  the 
sum  of  2000^.;  but  was  also  put  to  great  charges  and  expense, 
amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  1000^.,  in  and 
about  the  master  of  the  said  vessel  endeavoring  to  procure,  and  pro. 
curing,  another  freight  in  the  stead  of  the  said  freight  so  agreed  to  be 
provided  by  the  defendants  as  aforesaid:  and  the  plaintiff  further 
saith)  that  by  reason  of  the  premises,  and  by  reason  of  freights  having 
fallen  in  value  between  the  arrival  of  the  said  ship  and  the  expira- 
tion of  the  said  lay  days,  the  freight  so  provided  by  the  said  mas- 
ter as  aforesaid  was  of  much  less  value,  to  wit,  450?.  less  value  than 
the  freight  so  agreed  to  be  provided  by  the  defendants  as  aforesaid ; 
and  that  by  reason  of  the  premises  the  plaintiff  had  been  put  to  great 
expense,  and  sustained  great  loss  and  inconvenience. 

The  defendants  pleaded,  inter  aha,  that  although  the  said  vessel 
was  required  by  the  said  charter-party  to  saU  from  England  on  or 
before  the  4th  day  of  February  next  after  the  making  of  the  said 
charter-party,  yet  the  said  vessel  did  not  sail  from  England  on  or 
before  the  said  4th  day  of  February ;  but,  on  the  contrary  thereof,  the 
said  vessel  remained  and  continued  in  England,  without  the  leave  or 
license,  and  against  the  wiU,  of  the  defendants,  for  a  long  time  after 
the  said  4th  day  of  February,  to  wit,  until  and  upon  the  22nd  day  of 
February  in  the  year  aforesaid.  Whereupon  the  defendants  then  re- 
fused to  perform  and  fulfil  the  said  charter-party,  as  they  lawfully 
might  do,  for  the  cause  aforesaid.     Verification. 

Replication,  that  the  said  vessel,  during  the  time  she  remained  in 
England  after  the  said  4th  day  of  February,  as  in  the  last  plea 
mentioned,  was  detained  by  contrary  winds,  and  that  the  said  vessel 
did  not  remain  in  England  after  the  elapsing  of  the  time  during  which 
the  vessel  was  so  detained  as  aforesaid ;  and  the  plaintiff  further 
saith  that  the  expiration  of  the  said  time  at  which  the  said  vessel  set 
sail  was  before  any  refusal  by  the  defendants  to  fulfil  or  perform  the 
charter-party,  and  as  soon  after  the  said  4th  day  of  February  in  the 
last  plea  mentioned  as  was  practicable  in  that  behalf ;  and  that  the 
time  which  elapsed  after  the  said  4th  day  of  February,  and  before  the 
sailing  of  the  said  vessel  as  in  the  said  last  plea  mentioned,  did  not 
hinder  the  said  vessel  from  proceeding  to  and  arriving  at  Trieste 
within  a  reasonable  time  in  that  behalf,  but  that  the  said  vessel  pro- 
ceeded on  her  said  voyage  with  such  dispatch  as  to  arrive  at  Trieste 
within  a  reasonable  time  after  the  said  4th  day  of  February  as  is  in 
the  declaration  in  that  behalf  mentioned,  and  before  other  vessels 
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which  had  sailed  from  England  before  the  said  4th  day  of  February ; 
without  this  that  the  time  which  elapsed  after  the  4th  day  of  Feb- 
ruary, before  the  sailing  of  the  said  vessel  from  England,  was  a  long 
and  unreasonable  time,  in  manner  and  form  as  in  the  last  plea  in  that 
behalf  alleged ;  concluding  to  the  country. 

Special  demurrer,  showing  for  cause, — that  inasmuch  as  the  repli- 
cation professes  to  contain  a  special  traverse,  the  inducement  thereof 
ought  to  have  contained,  and  to  have  constituted,  a  sufficient  answer, 
in  substance,  to  the  said  last  plea ;  yet,  that  in  fact  it  contains  and 
constitutes  no  such  answer,  inasmuch  as  the  detention  of  the  said 
vessel  by  contrary  winds  was  not  provided  for  or  admitted  by  the  said 
charter-party  as  an  excuse  for  the  nonperformance  of  the  said  charter- 
party  by  the  said  plaintiff;  nor  is  it  material  to  the  merits  of  this  suit, 
whether  the  said  vessel  arrived  at  Trieste  within  a  reasonable  time  after 
such  detention,  or  whether  the  said  vessel  arrived  at  Trieste  before  or 
after  any  other  vessels  which  had  sailed  from  England  before  the  said 
4th  day  of  February ;  and  also  that  the  said  replication  is  further 
defective  in  this,  that  the  conclusion  thereof  contains  no  direct  or 
formal  traverse  or  denial  of  any  material  allegation  contained  in  the 
said  last  plea ;  and  also  that  the  said  replication  is  further  defective 
in  this,  that  the  inducement  thereof  amounts  to  a  pleading  in  confes- 
sion and  avoidance  of  the  said  last  plea,  inasmuch  as  it  admits  the 
allegation  contained  in  the  said  last  plea,  to  wit,  that  the  said  vessel  did 
not  sail  from  England  on  or  before  the  said  4th  day  of  February,  and 
attempts  to  avoid  the  same  by  affirming  that  the  said  ship  was 
detained  by  contrary  winds ;  and  also  that  the  said  replication  is 
further  defective  in  this,  that  it  attempts  to  put  in  issue  a  matter 
wholly  immaterial  and  irrelevant  to  the  merits  of  the  cause,  inasmuch 
as  the  terms  of  the  said  charter-party  in  the  said  declaration  mentioned 
provided  absolutely  that  the  said  vessel  should  sail  from  England  on 
or  before  the  said  4th  day  of  February  next  after  the  making  thereof, 
and  such  sailing  thereof  was  made  a  condition  precedent  to  the  per- 
formance of  the  said  charter-party  by  the  said  defendants,  for  the 
fulfilment  of  which  the  said  plaintiff  bound  himself  absolutely,  and 
made  the  same  the  essence  of  the  contract  with  the  said  defendants ; 
and  also  that  the  said  replication  is  further  defective  in  this,  that  it 
does  not  in  any  manner  traverse,  or  confess  and  avoid,  any  of  the 
material  allegations  contained  in  the  said  last  plea.  And  also 
that  the  said  replication  is  uncertain,  inasmuch  as  it  does  not  appear 
thereby  what  it  is  intended  to  answer,  or  how  it  is  applicable  to  the 
said  last  plea,  or  what  connection  the  arrival  of  the  said  vessel  at 
Trieste  within  a  reasonable  time  after  its  detention  by  contrary  winds, 
or  its  arrival  at  Trieste  before  other  vessels,  has  with  the  merits  of 
this  cause,  or  with  the  due  fulfilment  of  the    said  charter-party  as 
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made  and  set  forth  by  the  said  plauitiff :  And  also  that  the  said  replica- 
tion is  further  defective  in  this,  that  it  traverses,  and  attempts  to  put 
in  issue,  a  matter  not  alleged  in  the  plea  which  it  professes  to  answer, 
inasmuch  as  it  is  not  alleged  in  the  said  last  plea  that  the  time  which 
elapsed  after  the  4th  day  of  February,  before  the  sailing  of  the  said 
vessel  from  England,  was  a  long  and  unreasonable  time ;  and  the  said 
replication,  by  reason  thereof,  contains  no  traverse  of,  and  has  no  ref- 
erence to,  the  said  plea. 

&hee,  Serjt.,  in  support  of  the  demurrer.  The  replication  is  admit- 
ted to  be  bad.  The  court  will  therefore  have  to  decide  upon  the 
validity  of  the  plea  ;  which  depends  on  the  question,  whether  the 
engagement  on  the  part  of  the  plaintiff,  that  the  vessel  should  sail 
from  England  on  or  before  the  4th  of  February,  is  to  be  considered  as 
a  condition  precedent.  [Tindal,  C.  J.  Suppose  the  wind  was 
directly  contrary.]  In  Shadforth  v.  Mggin  (a)  the  freighter  had 
engaged  to  provide  a  cargo  at  a  port  in  Jamaica,  in  time  for  the  July 
convoy,  "  provided  she  arrived  out  and  was  ready  by  the  25th  of 
June."  It  was  held  by  Lord  EUenborough,  C.  J.,  that  the  arrival  of 
the  vessel  by  the  25th  of  June  was  a  condition  precedent  to  the 
obligation  to  provide  any  cargo.  In  Shuhrick  v.  Salmond  (J),  the 
defendant  covenanted  that  the  vessel  should  proceed  from  the  port  of 
discharge  in  Madeira,  to  Wynyard,  in  South  Carolina,  directly  as 
wind  and  weather  would  permit  after  the  discharge  of  the  out- 
ward cargo.  The  charter-party  contained  a  clause  releasing  the 
plaintiff  from  the  obligation  to  provide  a  cargo  at  Wynyard,  in  case 
the  ship  should  not  arrive  there  by  the  4th  of  March.  The  declara- 
tion assigned  a  breach  in  not  arriving  at  Wynyard  on  the  4th  of 
March,  or  at  any  time  afterwards  ;  to  which  the  defendant  pleaded, 
that  it  was  impossible,  after  the  discharge  of  the  cargo,  to  arrive  at 
Wynyard  by  the  4th  of  March.  It  was  held,  upon  demurrer  to  this 
plea,  that,  the  defendant's  engagement  that  the  ship  should  proceed 
to  Wynyard  was  an  absolute  engagement.  In  Granger  v.  D&nt  (c), 
upon  a  proviso  in  a  charter-party,  that  if  the  ship  did  not  arrive  at 
her  port  of  loading  on  or  before  a  certain  day,  unless  prevented  by 
stress  of  weather  or  other  unavoidable  impediments,  the  freighter 
should  not  be  obliged  to  provide  a  cargo ;  it  was  held,  that  if  ordinary 
diligence  were  used  to  reach  the  port  of  loading,  the  case  was  within 
the  exception,  though  the  causes  by  which  the  ship  was  detained 
might,  by  extraordinary  exertion,  have  been  overcome.  There,  unless 
the  arrival  of  the  ship  before  the  particular  day  had  been  held  to  be 
a  condition  precedent,  it  would  have  been  unnecessary  to  consider 
whether  the  case  fell  within  the  exception.    Maulb,  J.    In  Granger 

(a)  3  Campb.  385.     Sed  «ide  Deffell  v.  Brocklebank,  4  Price,  42,  43. 

(6)  3  Burr.  1637.  (c)  Moo.  &  Malk.  475;  Lloyd  &  Welsby,  270. 
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V.  Deni  the  verdict  for  the  defendant  would  have  been  wrong  suppos- 
ing the  stipulation  not  to  amount  to  a  condition  precedent.  Soames 
V.  Lonergan  (a),  iStavers  v.  Curling  (ft),  M'' Andrew  v.  Adams  (c) 
liitchie  V.  Atkinson  (d)  Havdock  v.  Geddes  (e),  Davidson  v.  Ghoynne 
(f),  all  show  that  this  is  a  condition  precedent.  [Maulk,J.  It  will 
be  said  that  if  the  sailing  on  the  4th  of  February  is  a  condition  pre- 
cedent in  this  case,  the  sailing  within  a  reasonable  time  would  also 
have  been  held  to  be  a  condition  precedent.  There  is  a  difficulty  in 
saying  that  one  is  to  be  a  condition  precedent  and  not  the  other.] 

JBompas,  Serjt.,  contra.  No  authority  has  been  adduced  which 
proves  this  to  be  a  condition  precedent.  All  the  cases  cited  show  that 
it  is  not.  None  of  the  stipulations  which  precede  and  follow  the  clause 
in  question  can  be  contended  to  create  a  condition  precedent.  In  Shad- 
Jorth  V.  Higgins  the  terms  of  the  proviso  made  it  a  condition  precedent. 
Soames  v.  Lwmrgan  and  Shubrick  v.  Salmond  are  in  favor  of  the 
plaintiff.  The  leading  case  upon  this  point  is  Constable  v.  Cloberie  (g) 
where  it  was  held  that  a  breach  of  the  covenant  to  sail  with  the  first 
wind  was  no  answer  to  an  action  for  freight.  This  principle  was 
acted  upon  in  Boone  v.  Eyre  (A),  and  in  Freeman  v.  Taylor  (i),  Born- 
mann  v.  Tooke  (j).  In  Hall  v.  Cazenove (k)  the  opinion  of  the  judges  is 
directly  in  point :  Ritchie  v.  Atkinson,  Davidson  v.  Gwynne.  The 
clause  requiring  the  vessel  to  be  ready  to  sail  on  a  certain  day  is  in- 
troduced for  the  benefit  of  the  shipper.  BouiFothergillY.  Walton  (I), 
where  the  ship-owner  covenanted  with  the  freighter  to  take  on  board 
six  pipes  of  brandy  at  Havre  de  Grace,  and  to  proceed  to  Tereeira,  and 
there  take  onboard  a  complete  cargo  of  fruit ;  it  was  held  that,  though 
this  amounted  to  a  covenant  on  the  part  of  the  freighter  to  ship  the 
brandy  at  Havre,  yet  that  such  engagement  did  not  create  a  condition 
precedent.  A  covenant  is  not  a  condition  precedent  because  it  is  prior 
in  point  of  time  to  other  stipulations.  In  Stavers  v.  Curling  it  was 
laid  down  very  strongly  by  the  court  that  the  terms  must  be  precise 
to  create  a  condition  precedent. 

Shee,  Serjt.,  in  reply.  The  owner  is  not  bound  to  wait  from  day  to 
day,  and  look  to  his  remedy  by  action  against  the  freighter.  The 
authorities  cited  for  the  plaintiff  are  all  cases  in  which  the  parties  had 
put  their  own  construction  upon  the  agreement.  (  Tindal,  C.  J.  That 
observation  can  hardly  apply  to  those  cases  in  which  the  agreement 
was  by  deed,  Davidson  v.  Gviynne.]  This  is  not  a  case  of  a  deed.  In 
Abbot  on  Shipping  {m)  it  is  said,  "  If  either  party  is  not  ready  at  the 

(a)  2  B.  &  C.564;  4  D.  &  E.  74;  Abbot,  Law  of  Shipping,  5th ed.  195,  6th  ed.  250. 

lb)  3  New  Ca.  355.  (c)  1  New  Ca.  29.  (  d)  10  East,  295. 

(e)  10  Bast,  555.  (f)  12  East,  381. 

\g)  Palmer,  397;  2  M.  &  Gr.  18  ;and  see  1  Wms.  Saund.  320  6. 

( h)  1  H.  Bla.  273,  n;  2  W.  Bla.  1312. 

(0  8  Bing.  124;  1  M.  &  Scott,  182.  0')  1  Campb.  377.  (k)  4  East,  476. 

(I)  8  Taunt.  576;  2  B.  Moore,  630.  (m)  5th  ed.  179,  6th  ed.  232. 
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time  appointed  for  the  loading  of  the  ship,  the  other  may  seek  another 
ship  or  cargo,  and  bring  an  action  to  recover  the  damages  he  has  sus- 
tained." 

Cur.  adv.  wit. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  Court, 

The  question  raised  upon  this  record  is,  whether  the  clause  con. 
tained  in  the  charter-party,  set  out  in  the  declaration,  viz.,  "  the  ves- 
sel to  sail  from  England  on  or  before  the  4th  day  of  February  next," 
is  a  condition  precedent  on  the  part  of  the  ship-owner,  upon  the  non- 
compliance therewith  on  his  part,  the  defendants,  the  freighters,  were 
at  liberty  to  throw  up  the  charter.  The  defendants  in  their  plea  have 
treated  the  clause  as  importing  a  condition ;  allegiag  in  such  plea  that 
the  vessel  "  did  not  sail  from  England  on  or  before  the  said  4th  day 
of  February,  but  on  the  contrary  remained  and  continued  in  England, 
without  the  leave  and  against  the  will  of  the  defendants,  for  a  long 
time  after ;  whereupon  the  defendants  refused  to  perform  and  fulfil 
the  said  charter-party,  as  they  lawfully  might ; "  and  the  plaintiff 
having  demurred  to  this  plea,  the  question  on  the  legal  construction 
of  the  charter-party  is  thereby  raised. 

Whether  a  particular  clause  in  a  charter-party  shall  be  held  to  be 
a  condition,  upon  the  nonperformance  of  which  by  the  one  party,  the 
other  is  at  liberty  to  abandon  the  contract,  and  consider  it  at  an  end ; 
or  whether  it  amounts  to  an  agreement  only,  the  breach  whereof  is  to 
be  recompensed  by  an  action  for  damages,  must  depend  upon  the  in- 
tention of  the  parties,  to  be  collected,  in  each  particular  case,  from  the 
terms  of  the  agreement  itself,  and  from  the  subject-matter  to  which 
it  relates  (a).  "It  cannot  depend,"  as  Lord  Ellenborough  observes, 
"  on  any  formal  arrangement  of  the  words,  but  (must  depend)  on  the 
reason  and  sense  of  the  thing  as  it  is  to  be  collected  from  the  whole 
contract."  See  Ritchie  v.  Anderson  (b).  And  looking,  in  the  first 
place,  at  the  terms  of  this  agreement,  we  think  some  distinction  must 
have  been  intended  by  the  contracting  parties,  between  this  particular 
clause  and  those  which  precede  and  follow  it,  as  to  the  nature  of  the 
obligations  thereby  respectively  created.  All  the  clauses  of  the  char- 
ter-party, both  prior  and  subsequent  to  the  clause  in  dispute,  are 
framed  strictly  and  properly  in  the  language  of  agreement  only.  The 
charter-party  states,  "  it  is  mutually  agreed  between  the  parties,  that 
the  ship  being  tight,  &c.,  shall  proceed  to  Trieste,  and  there  load  a 
complete  cargo;  that  the  said  vessel  being  so  loaded  shaU  therewith 
proceed  to  a  good  and  safe  port  in  the  United  Kingdom  ;  that  the  car- 
go shall  be  sent  alongside ;  that  the  freight  shall  be  paid  m  the  manner 
therein  stipulated ;  that  forty  running  days  shall  be  allowed  the  mer- 
chants."   And  then  is  interposed  the  clause  now  under  discussion, 

(o)  And  see  1  M.  &  Gr.  851.  (6)  lo  East,  295. 
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viz.,  "the  vessel  to  sail  from  England  on  or  before  the  4th  day  of  Feb- 
ruary next."  After  which  the  charter-party  continues  in  the  same 
frame  as  before :  That  the  vessel  shall  be  addressed  to  the  charterer's 
agents,  &c.  Referrmg,  therefore,  in  the  first  place,  to  the  variation 
between  the  language  of  the  particular  clause,  and  that  of  the  clauses 
amongst  which  it  is  found,  there  is  reasonable  ground  for  surmisiag, 
that  some  distinction  must  have  been  intended  between  them ;  and  no 
other  distinction  can  exist,  except  that  the  one  set  of  clauses  sounds 
in  agreement,  and  the  other  clause  in  condition. 

The  very  words  themselves,  "  to  sail  on  or  before  a  given  day,"  do 
by  common  usage,  import  the  same  as  the  words  "  conditioned  to  saU," 
or  «  warranted  to  saU  on  or  before  such  a  day ; "  and  undoubtedly,  if 
in  the  middle  of  a  common  bought  and  sold  note  for  a  cargo  of  corn, 
or  any  other  goods,  were  found  the  words,  "  to  be  delivered  on  or  be- 
fore such  a  day,"  they  would  be  held  to  amount  to  a  condition ;  and 
the  purchaser  would  not  be  bound  to  accept  the  cargo,  if  not  ready 
for  deUvery  by  the  day  appointed. 

And  looking  at  the  subject-matter  of  the  contract,  without  regard- 
ing the  precise  words,  we  think  that  construing  the  words  as  a  con- 
dition precedent  will  carry  uito  effect  the  intention  of  the  parties 
with  more  certainty  than  holding  them  to  be  matter  of  contract  only, 
and  merely  the  ground  of  an  action  for  damages. 

Both  parties  were  aware  that  the  whole  success  of  a  mercantile  ad- 
venture does,  in  ordinary  cases,  depend  upon  the  commencement  of 
the  voyage  by  a  given  time.  The  nature  of  the  commodity  to  be  im- 
ported, the  state  of  the  foreign  and  home  market  at  the  time  the  con- 
tract of  charter-party  is  made,  and  the  various  other  calculations 
which  enter  into  commercial  speculations,  all  combine  to  show  that 
despatch  and  certainty  are  of  the  very  first  importance  to  their  suc- 
cess ;  and  certainly  nothing  will  so  eflfectually  insure  both  despatch 
and  certainty,  as  the  knowledge  that  the  obligation  of  the  contract 
itself  shall  be  made  to  depend  upon  the  actual  performance  of  the 
stipulation  which  relates  to  them. 

The  present  case  appears  to  us  to  be  distinguishable  from  those 
cited  on  the  part  of  the  plaintiff,  in  both  the  particulars  to  which  we 
have  adverted,  viz.,  that  in  this  case  the  form  of  the  stipulation  is 
more  nearly  in  the  language  of  condition  than  in  that  of  agreement, 
whilst  in  the  cases  cited  the  stipulation  is  in  the  language  of  covenant 
only ;  and  again,  that  in  this  case  the  performance  of  the  stipulation 
goes  more  to  the  very  root  and  the  whole  consideration  of  the  con- 
tract. And  indeed  in  most  or  all  of  those  cases  the  objection  has  not 
been  taken  until  after  the  voyage  had  been  performed,  nor  in  many 
cases  until  after  the  goods  had  been  accepted ;  so  that  it  is  manifest, 
the  breach  of  the  agreement  of  which  the  defendant  complained,  and 


Digitized  by  Microsoft® 


676 


TAEEABOCHIA   V.   HICKIE. 


which  he  sought  to  set  up  as  the  nonperformance  of  a  condition  pre- 
cedent, could  not  go  to  the  whole  of  the  consideration  of  the  contract. 

Such  was  the  case  of  Constable  v.  Cloherie  (a),  where  the  ship-owner 
covenanted  that  his  ship  should  sail  with  the  first  fair  wind ;  the  case 
of  Bornmann  v.  Tooke  (b),  where  the  covenant  was  that  the  ship 
should  sail  with  the  first  favorable  wind ;  and  the  defence  in  each  was 
set  up  against  a  demand  for  the  freight,  after  the  ship  had  performed 
her  voyage  and  the  merchant  had  accepted  the  cargo.  So  likewise  in 
Davidson  v.  Gwytme  (c),  the  covenant  to  sail  with  the  first  convoy- 
was  held  not  to  be  a  condition  precedent,  the  voyage  being  in  fact  per- 
formed ;  and  so  of  the  rest. 

Upon  the  whole,  therefore,  we  think  the  intention  of  the  parties  to 
this  contract  sufficiently  appears  to  have  been,  to  insure  the  ship's 
sailing  at  latest  by  the  4th  of  February,  and  that  the  only  mode  of 
effecting  this  is  by  holding  the  clause  in  question  to  form  a  condition 
precedent,  which  we  consider  it  to  have  been. 

Judgment  for  the  defendant. 


TAKRABOCHIA  v.  HICKIE. 

In  the  Exchequer,  May  30, 1856, 

[Beported  in  1  Surlstone  <fe  Norman,  183.] 

The  declaration  stated  that  the  plaintiff  and  defendant  agreed  by 
charter-party  that  the  plaintiff's  ship,  called  the  "  Dominica,"  then 
lying  at  Fiume,  being  tight,  staimch,  and  strong,  and  every  way  fitted 
for  the  voyage,  should  with  all  convenient  speed  sail  and  proceed  to 
Cardiff,  and  there  load  from  the  factors  of  the  defendants  a  full  and 
complete  cargo  of  coals  in  the  customary  manner,  to  be  loaded  in 
twenty  days  from  the  day  on  which  the  vessel  was  ready  to  load, 
which  the  defendants  bound  themselves  to  ship,  and  being  so  loaded 
should  therewith  proceed  to  Malta,  Corfu,  Smyrna,  Athens,  Alexan- 
dria,  Constantinople,  or  Gallipoli,  as  ordered  on  signing  bills  of  lading, 
or  as  near  thereunto  as  she  might  safely  get,  and  there  deliver  the 
same  into  craft  alongside  steamer  or  depot  ship  there,  as  might  be  di- 
rected by  the  consignee,  being  paid  freight  on  the  quantity  delivered 
at  the  rate  of  42s.  6d.  per  ton  of  twenty  cwt.  delivered,  &c.,  and  being 
in  fuU  of  all  port  charges  and  pilotages  (the  act  of  God,  the  Queen's 
enemies,  fire,  and  all  and  every  other  dangers  and  accidents  of  the 
seas,  rivers,  and  navigation  of  whatever  nature  or  kind  soever  during 
the  said  voyage  always  excepted),  the  freight  to  be  paid  on  the  right 

(a)  Palmer,  397;  Noy,75;  Abbot,   L.  S.  191;  2  M.  &  Gr.  18.    (6)  1  Campb.  377. 

(c)  12  East,  381. 
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and  true  delivery  of  the  cargo  in  cash  at  the  current  rate  of  exchange, 
&c.  Averment :  that  the  plaintiff  did  all  things  necessary  on  his  part 
to  entitle  him  to  have  the  agreed  cargo  loaded  on  board  the  said  ship 
at  Cardiff,  and  that  the  time  for  so  doing  has  elapsed.  Breach.  That 
the  defendants  made  default  in  loading  the  agreed  cargo. 

Pleas.  First,  that  the  plaintiff's  ship  was  not  tight,  staunch,  or 
strong,  or  fitted  for  the  voyage  in  the  charter-party  in  that  behalf 
mentioned,  as  she  was  required  to  be  by  the  said  charter-party,  inso- 
much' that  by  reason  thereof  the  object  of  the  said  charter-party,  and 
of  the  voyage  therein  mentioned,  was  wholly  frustrated,  and  the  de- 
fendants were  prevented  from  deriving  and  did  not  derive  any  bene- 
fit therefrom. 

Secondly.  That  the  said  ship  did  not  with  convenient  speed,  or  in 
a  reasonable  time  in  that  behalf,  sail  or  proceed  to  Cardiff  as  required 
by  the  said  charter-party,  insomuch  that  by  reason  thereof  the  ob- 
ject of  the  said  charter-party,  and  of  the  voyage  therein  mentioned, 
was  wholly  frustrated,  and  the  defendants  were  prevented  from  de- 
riving and  did  not  derive  any  benefit  therefrom. 

Replication.  The  plaintiff  joins  issue  upon  both  the  defendant's 
pleas. 

At  the  trial,  before  Cresswell,  J.,  at  the  last  Gloucester  assizes,  it 
appeared  that  the  charter-party  was  entered  into  on  the  22nd  April, 
1854.  On  the  29th  of  the  same  month,  the  vessel  not  being  then 
ready  to  sail,  an  accident  occurred  while  tightening  the  rigging^ 
which  rendered  it  necessary  to  have  a  new  topmast,  and  the  sailing 
of  the  vessel  was  in  consequence  delayed.  On  the  15th  of  May,  the 
vessel  being  then  about  to  sail,  fouled  her  cable,  whereby  she  was  de- 
layed until  the  19th.  On  that  day  she  sailed  from  Fiume;  and,  on 
the  20th,  was  compelled  by  stress  of  weather,  to  enter  the  harbor  of 
Sossino.  She  remained  there  until  the  26th,  when  she  proceeded  on 
her  voyage ;  and  on  the  16th  of  August  arrived  at  Cardiff.  The  de- 
fendant then  refused  to  load. 

The  learned  Judge  left  it  to  the  jury  to  say,  whether  the  vessel  was 
tight,  staunch,  and  strong  when  she  sailed  from  Fiume;  and  if  not, 
whether  the  object  of  the  voyage  was  thereby  frustrated;  also, 
whether  the  vessel  sailed  and  proceeded  to  Cardiff  with  convenient 
speed  or  in  a  reasonable  time ;  and  if  not,  whether  the  object  of  the 
voyage  was  thereby  frustrated.  The  jury  found  that  the  vessel  was 
not  tight,  staunch,  or  strong  when  she  sailed  from  Fiume,  but  that 
she  was  so  when  she  arrived  at  Cardiff ;  and  that  the  object  of  the 
voyage  was  not  thereby  frustrated.  The  jury  also  found  that  the 
vessel  did  not  with  all  convenient  speed,  or  in  a  reasonable  time,  sail 
and  proceed  to  Cardiff,  but  that  the  object  of  the  voyage  was  not 
thereby  frustrated.    A  verdict  was  then  entered  for  the  defendant, 
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leave  being  reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for 
him. 

Keating,  in  the  following  term,  obtained  a  rule  nisi  accordingly, 
against  which 

Whately  and  Suddleston  now  showed  cause.  The  stipulations  in  the 
charter-party  that  the  vessel,  being  tight,  staunch,  and  strong,  shall 
sail  with  convenient  speed  and  within  a  reasonable  time,  are  condi- 
tions precedent  to  the  plaintiff's  right  to  enforce  the  contract.  In 
Glaholm  v.  Hays  (a)  the  charter-party  provided  that  the  vessel  should 
proceed  to  Trieste,  and  there  load  a  full  cargo,  "the  vessel  to  sail 
from  England  on  or  before  the  4th  of  February  next ; "  and  that  was 
held  to  be  a  condition  precedent  on  the  part  of  the  owner,  upon  the 
non-compliance  wherewith  the  freighters  were  at  liberty  to  throw  up 
the  charter.  Tindal,  C.  J.,  in  delivering  the  judgment  of  the  Court, 
said,  "  The  very  words  themselves  '  to  sail  on  or  before  a  given  day,' 
do  by  common  usage  import  the  same  as  the  words  '  conditioned  to 
sail,'  or  '  warranted  to  sail  on  or  before  such  a  day.' "  So,  in  OUive  v. 
Booher  (5),  where  the  vessel  was  described  in  the  charter-party  as 
«  now  at  sea,  having  sailed  three  weeks  ago,"  that  was  held  to  amount 
to  a  warranty.  In  like  manner  the  statement  that  the  vessel  is  tight, 
staunch  and  strong,  is  a  warranty  that  she  fulfils  that  description.  In 
Oliver  v.  Fielden  (c),  the  stipulation  was  that  the  vessel  should  be 
"  ready  to  receive  cargo  in  all  May,"  and  that  was  held  a  condition 
precedent.  Cranston  v.  Marshall  (d)  is  also  an  authority  that  a  state- 
ment as  to  the  time  at  which  a  vessel  will  sail  is  not  a  mere  represen- 
tation, but  a  warranty.  In  Clipsham  v.  Yert-tm  (e)  there  was  no  stip- 
ulation that  the  vessel  should  proceed  in  any  particular  time ;  and 
where  no  time  is  specified  the  law  implies  a  reasonable  time. — They 
also  referred  to  EUen  v.  To]pp  (/). 

Keating  and  Phipson  appeared  in  support  of  the  rule,  but  were  not 
called  upon  to  argue. 

Pollock,  C.  B.    The  rule  must  be  absolute.    The  first  plea  alleges 

that  the  vessel  was  not  tight,  staunch,  or  strong,  and  that  by  «  reason 

thereof  the  object  of  the  charter-party  and  of  the  voyage  was  wholly 

frustrated."    The  latter  is  a  material  allegation,  and  the  jury  have 

found  it  m  the  negative.    The  question  then  is,  whether  the  fact  of 

the  vessel  not  being  tight,  staunch,  or  strong,  is  a  condition  precedent 

to  the  performance  by  the  defendant  of  his  contract.    I  think  not.    In 

like  manner,  it  is  not  a  condition  precedent  that  the  vessel  should  sail 

with  convenient  speed  or  in  a  reasonable  time.    Where,  indeed,  the 

charter-party  provides  that  the  vessel  shall  sail  on  a  particular  day, 

that  is  a  condition  precedent.    The  distinction  is  obvious :  where  a 

(a)  2  Man.  &  Or.  257.        (b)  1  Exch.  416.        (c)  4  ExcU.  135.         id)  5  Exch.  395. 
(«)  5  Q.  B.  265.  (/)  6  Exch.  424.  v  /  •  o»u. 
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particular  day  is  named  it  is  evidently  the  intention  of  the  parties  that 
the  vessel  shall  sail  on  that  day;  and  if  the  shipowner  refuses  to  do 
so  the  merchant  may  decline  to  load,  for  the  voyage  is  thereby  altered, 
and  the  success  of  the  adventure  may  depend  on  the  vessel  sailing  on 
the  day  named.  In  Abbot  on  Shippmg,  part  4,  c.  1,  s.  5,  it  is  said,— 
«  Whether  or  not  a  particular  covenant  by  one  party  be  a  condition 
precedent  the  breach  of  which  will  dispense  with  the  performance  of 
the  contract  by  the  other,  or  an  independent  covenant,  is  a  question  to 
be  determined  according  to  the  fair  intention  of  the  parties,  to  be  col- 
lected from  the  language  employed  by  them.  An  mtention  to  make 
any  particular  stipulation  a  condition  precedent  should  be  clearly 
and  unambiguously  expressed."  There  can  be  no  doubt  about  a 
particular  day;  but  what  is  a  "convenient  speed "  or  a  « reasonable 
time"  must  always  be  a  subject  of  contention.  We  may  therefore 
fairly  say,  that  where  a  particular  day  is  named  the  time  is  unambigu- 
ously expressed,  but  where  the  terms  are  so  lax  and  ambiguous  as  to 
lead  to  a  difference  of  opuiion,  then  the  stipulation  is  not  a  condition 
precedent.  The  general  rule  laid  down  by  Lord  EUenborough  in  David- 
son V.  Gwynne  (a)  is,  "  that  unless  the  nonperformance  alleged  in  breach 
of  the  contract  goes  to  the  whole  root  and  consideration  of  it,  the  cov- 
enant broken  is  not  to  be  considered  as  a  condition  precedent,  but  as 
a  distinct  covenant,  for  the  breach  of  which  the  party  injured  may  be 
compensated  in  damages."  Applying  that  rule  to  this  case,  the  jury 
have  negatived  an  allegation  which  is  the  substance  of  each  plea ;  con- 
sequently the  pleas  were  not  proved,  and  the  rule  must  be  absolute. 

Maetis-,  B.  I  am  of  the  same  opinion.  The  jury  having  negatived 
the  allegation  that  "the  object  of  the  charter-party  and  of  the  voyage 
therein  mentioned  was  wholly  frustrated,"  that  part  of  the  pleas  must 
be  considered  as  struck  out,  and  then  all  that  remains  is  that  the  ship 
was  not  tight,  staunch  or  strong,  or  fitted  for  the  voyage,  and  that  the 
ship  did  not  sail  with  convenient  speed  or  ia  a  reasonable  time,  which 
are  mere  traverses  of  those  averments  in  the  declaration.  For  at  least 
twenty  years,  it  has  been  considered  that  traverses  of  such  averments 
are  bad  in  law,  as  raising  immaterial  issues ;  and  for  the  reasons  stated 
by  the  Lord  Chief  Baron  it  is  clear  that  if  the  latter  allegation  in  the  pleas 
was  struck  out,  they  would  be  bad  on  demurrer,  and  that  the  plaintifif 
would  be  entitled  to  the  verdict  though  the  jury  found  them  against 
him.  In  the  case  of  Sail  v.  Cazenove  (b),  the  charter-party  contained 
a  covenant  that  the  ship  should  sail  on  or  before  the  12th  February,  and 
Le  Blanc,  J.,  said, — "  If  the  defendant  sustained  any  damage  by  reason 
of  the  ship's  not  having  sailed  on  the  particular  day,  he  may  recover 
it  by  bringing  his  action  on  the  covenant ;  but,  at  any  rate,  the  objec- 

(o)  12  East,  381.  (6)  4  East,  477. 
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tion  does  not  go  to  the  plaintiff's  right  of  action  on  the  ground  of  a 
condition  precedent."  But  however  that  may  be,  my  judgment  is 
founded  on  this,  that  the  terms  used  in  this  charter-party  do  not 
amount  to  a  condition  precedent. 

Bbamwell,  B.  I  am  of  the  same  opinion.  No  doubt  it  is  compe- 
tent for  the  parties,  if  they  think  fit,  to  declare  in  express  terms  that 
any  matter  shall  be  a  condition  precedent,  but  when  they  have  not  so 
expressed  themselves,  it  is  necessary  for  those  who  construe  the  instru- 
ment to  see  whether  they  intended  to  do  it.  Since,  however,  they 
could  have  done  it,  those  who  construe  the  instrument  should  be  chary 
in  doing  for  them  that  which  they  might,  but  have  not  done  for  them- 
selves. If  the  contract  is  to  load  at  a  particular  port,  the  very  lan- 
guage compels  us  to  construe  that  as  a  condition  precedent.  So  in  the 
case  of  Glaholm  v.  Hays  (a),  where  the  agreement  was  that  the  vessel 
should  sail  on  a  particular  day.  In  the  present  case  the  only  thing 
which  made  me  doubt  was  an  expression  of  Maule,  J.,  in  Glaholm  v. 
Says  (which  is  a  dictum  rather  than  an  authority).  He  says  in  the 
course  of  the  argument, — "  It  will  be  said  that  if  the  sailing  on  the  4th 
February  is  a  condition  precedent,  in  this  case  the  sailing  within  a 
reasonable  time  would  also  have  been  held  to  be  a  condition  precedent. 
There  is  a  difBiculty  in  saying  that  one  is  to  be  a  condition  precedent 
and  not  the  other."  But  the  case  of  Freeman  v.  Taylor  (fi)  is  an  express 
authority  that  the  sailing  within  a  reasonable  time  is  not  a  condition 
precedent. 

Huh  absolute. 


BANNERMAN  v.  WHITE  and  OTHERS. 

In  the  Commok  Pleas,  June  12,  1861. 

[Reported  in  10  Common  Bench  Reports,  New  Series,  844.] 

This  was  an  action  brought  to  recover  the  sum  of  8350^.  16s.,  being 
a  moiety  of  the  price  of  certain  hops  sold  and  delivered  by  the 
plaintiff  to  the  defendants. 

The  defendants  pleaded,— first,  that  the  defendants  were  induced 
to  buy  by  the  false  and  fraudulent  representation  of  the  plaintiff  at 
the  time  of  the  sale  that  no  sulphur  had  been  used  in  the  growth  of 
the  hops, — secondly,  that  they  did  not  promise  as  alleged. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  last  Spring  Assizes  at 
Maidstone,  when  the  following  facts  appeared  in  evidence: — The 
plaintiff  is  a  well-knoWn  hop-grower  in  the  county  of  Kent ;  the  defend- 
(a)  2  Man.  &  G.  257.  (6)  8  Bing.  124. 
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ants  are  hop-merchants  in  London.  A  few  years  ago  sulphur  had  been 
used  to  a  great  extent  in  the  cultivation  of  hops ;  and  in  1854  the  Burton 
brewers,  becoming  impressed  with  a  notion  that  the  quality  of  their 
beer  had  become  thereby  deteriorated,  refused  to  buy  any  more  hops 
which  had  been  so  treated.  The  hop-merchants  thereupon  sent  a 
circular  round  to  the  growers,  giving  them  notice  of  this  objection, 
and  stating  that  they  would  not  in  future  purchase  any  hops  without 
a  guarantee  that  no  sulphur  had  been  applied  to  them.  With  a  knowl- 
edge of  this  fact,  the  plaintiff,  in  October,  1860,  offered  the  defendants 
his  growth  of  that  year, — the  defendants  having  been  the  purchasers 
of  the  preceding  year.  Samples  were  produced  in  the  usual  way  at 
the  factors  in  London,  and,  before  the  price  was  mentioned,  the  defend- 
ants inquired  of  the  plaintiff  if  any  sulphur  had  been  used  in  the 
treatment  of  the  hops  that  year.  To  this  the  plaintiff,  according  to 
the  evidence  of  the  defendants'  witnesses,  answered  "  No ; "  and  the 
defendant  White  added  that  he  would  not  even  ask  the  price  if  any 
sulphur  had  been  used.  The  evidence  of  the  plaintiff's  witnesses  upon 
this  point  was,  that  the  plaintiff,  when  asked  if  any  sulphur  had  been 
used,  said  that  "  There  was  no  mould  this  year,  and  therefore  no 
occasion  to  use  any  sulphur : "  but  they  did  not  recollect  hearing  the 
defendant  White  say  that  he  would  not  ask  the  price  if  any  sulphur 
had  been  used.  The  parties  then  proceeded  to  discuss  the  price ;  and 
ultimately  the  defendants  agreed  to  buy  the  hops,  the  price  to  be  paid, 
one  half  on  the  first  of  February,  the  other  on  the  1st  of  March 
following. 

At  the  time  of  the  purchase,  the  plaintiff  gave  the  defendants  the 
following  guarantee : — "  I  hereby  guarantee  Messrs.  Wigan,  White, 
and  Wigans  against  any  loss  by  my  1860  hops  through  the  mode  of 
treatment  on  the  poles  or  curing,  and  hold  myself  Hable  to  pay  them 
any  damage  caused  them  thereby." 

The  hops,  which  corresponded  with  the  samples,  were  accordingly 
sent  to  the  defendants'  warehouse  on  the  24th  of  October,  and  were 
weighed  on  the  26th  in  the  presence  of  the  seller  and  of  the  buyers 
— the  amount  agreed  to  between  them  being  16,701Z.  12s. 

The  defendants,  having  subsequently  discovered  that  sulphur  had 
been  applied  to  a  portion  of  the  hops,  wrote  to  the  plaintiff  on  the  4tli 
of  December  repudiating  the  contract.  It  was  proved  that  sulphur 
had  been  used  to  about  five  acres  of  the  hops,  the  whole  growth  being 
three  hundred  acres,  and  that  the  whole  of  the  hops,  both  sulphured 
and  unsulphured,  had  been  mixed  together.  It  appeared  that  the 
plaintiff,  having  purchased  a  new  machine  called  a  sulphurater,  had  been 
desirous  of  trying  it,  and  so  had  used  a  small  portion  of  sulphur  to  the 
five  acres  whilst  the  hops  were  under  cultivation.  This  circumstance 
he  had  forgotten  or  had  thought  unimportant  when  discussing  the 
terms  of  the  contract  with  the  defendants. 
Vol.  II— 5 
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On  the  part  of  the  defendants,  it  was  submitted  that  the  absence  of 
the  use  of  sulphur  was  expressly  made  by  them  a  condition  of  their 
entering  into  the  contract. 

For  the  plaintiff,  it  was  insisted  that  the  affirmation  that  no 
sulphur  had  been  used  was  no  part  of  the  contract,  but  a  mere 
representation,  not  wilfully  false,  and  not  amounting  to  a  warranty ; 
and  that,  the  contract  being  for  the  purchase  of  a  specific  article,  in 
the  absence  of  a  warranty  or  fraud,  the  buyers  were  bound. 

Two  questions  were  left  to  the  jury, — first,  whether  the  plaintiff 
had  wilfully  made  a  false  representation  at  the  time  of  the  contract,  that 
no  sulphur  had  been  used, — secondly,  whether  the  affirmation  that  no 
sulphur  had  been  used  in  the  growth  of  the  hops  was  understood  and 
intended  by  the  parties  to  be  a  part  of  the  contract,  and  a  warranty 
to  that  effect. 

The  jury  answered  the  first  question  in  the  negative,  and  the  second 
in  the  affirmative :  and  they  assessed  the  deterioration  in  market  value 
of  the  hops  by  reason  of  the  use  of  the  sulphur  at  4000^. 

The  learned  judge  thereupon  directed  a  verdict  to  be  entered  for 
the  defendants,  reserving  leave  to  the  plaintiff  to  move  to  enter  it  for 
him  for  6,3501.  16s.  if  the  court  should  be  of  opinion  that  the  repre- 
sentation above  mentioned  was  no  part  of  the  contract. 

Ziush  ,  Q.  C,  in  Easter  Term  last,  obtained  a  rule  nisi  accordingly, 
on  the  ground  that  the  stipulation  that  no  sulphur  had  been  used  in 
the  growth  of  the  hops  did  not  amount  to  a  condition  that  the  hops 
might  be  rejected  if  sulphur  had  been  used.  He  referred  to  Street  v. 
£lay,  2  B.  &  Ad.  456,  and  the  notes  to  Gutter  v.  Powell,  2  Smith's 
Leading  Cases,  4th  edit.,  23.  He  also  submitted,  that  it  was  too  late 
to  repudiate  the  contract  after  the  property  in  the  hops  had  passed 
to  the  defendants  ;  and  that,  at  all  events,  the  defendants  were  not 
warranted  in  keeping  the  hops  so  long  as  they  did  before  taking  the 
objection.  [Eklb,  C.  J.  If  the  question  had  been  put  to  the  jury, 
they  would  have  foimd  that  the  repudiation  was  made  within  a 
reasonable  time.] 

£oviU,  Q.  C,  Hawkins,  Q.  C,  and  JSay,  in  Trinity  Term,  showed 
cause.  It  being  a  condition  of  the  contract  that  the  hops  had  not  in 
any  way  been  treated  with  sulphur,  the  defendants  were  justified, 
when  they  discovered  that  the  article  delivered  to  them  was  not  that 
which  they  had  agreed  to  buy,  in  declining  to  keep  it.  What  the 
defendants  contracted  to  buy  was  a  parcel  of  unsulphured  hops :  that 
which  was  delivered  was  an  article  with  which  the  defendants  ex- 
pressly declined  to  deal.  The  authorities  upon  the  subject  are  dis- 
tinct and  clear.  In  Young  v.  Cole,  3  N.  C.  724,  4  Scott,  489,  the 
defendant  placed  in  the  hands  of  the  plaintiff  certain  instruments 
called  Guatemala  bonds.    The  plaintiff  sold  them  to  one  B.,  who  paid 
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him  the  market-price,  which  he  handed  over  to  the  defendant.  A 
few  days  after  the  sale,  B.  returned  the  bonds  to  the  plaintiff^  he  hav- 
ing discovered  that  they  would  not  be  recognized  by  the  government 
by  whom  they  purported  to  have  been  issued,  by  reason  of  their  not 
being  stamped.  The  plamtifE  thereupon  refunded  to  B.  the  sum  B. 
had  paid  for  them.  It  appeared  that  Guatemala  bonds  on  the  Stock 
Exchange  were  understood  to  mean  bonds  duly  stamped,  and  that  un- 
stamped bonds  were  utterly  worthless.  It  further  appeared  that  a 
stock-broker  dealing  in  foreign  stocks  is  treated  with  as  a  principal. 
It  was  held,  that,  under  these  circumstances,  the  plaintiff  was  entitled 
to  recover  against  the  defendant  as  for  money  paid  to  his  use  the 
amount  repaid  by  the  former  to  B.  Tindal,  C.  J.,  there  says  :  «  The 
money  the  plaintiff  delivered  to  the  defendant  was  his  own  money, 
he  having  sold  the  bonds  as  a  principal  to  Bryant,  and  being  sub- 
ject to  all  the  responsibilities  of  a  principal.  That  money  was  delivered 
upon  the  faith  and  understanding  that  the  bonds  the  plaintiff  had  re- 
ceived from  the  defendant  were  genuine  and  available  Guatemala  bonds, 
and  salable  on  the  Stock  Exchange.  It  seems,  therefore,  that  the  con. 
sideration  on  which  the  money  was  paid  has  failed  as  completely  as  if 
the  defendant  had  contracted  to  sell  foreign  gold  coin,  and  had  handed 
over  counters  instead.  This  is  not  a  case  of  warranty :  but  the  ques- 
tion is,  whether  the  defendant  has  not  delivered  something  which, 
though  resembling  the  article  contracted  to  be  sold,  is  of  no  value.  I 
am  of  opinion  that  he  has."  There,  both  parties  were  ignorant,  at  the 
time  of  the  contract,  that  a  stamp  was  necessary,  which  makes  the  case 
much  stronger  than  the  present.  In  Dawson  v.  ColUs,  10  C.  B.  523. 
530,  Williams,  J.,  refers  to  that  case  as  taking  the  distinction  (upon 
which  the  defendants  rely  here)  between  a  warranty  and  a  condition. 
Younff  V.  Cole  is  again  referred  to  in  Gompertz  v.  Bartlett,  2  Ellis  &  B. 
849.  There,  an  unstamped  bill  of  exchange,  indorsed  in  blank,  purport- 
ing to  be  a  foreign  bill,  was  sold  (without  recourse)  by  the  holder,  who 
was  not  a  party  to  the  bill.  It  proved  to  have  been  drawn  in  this 
country,  and  was  therefore  tuiavailable  for  want  of  a  stamp,  and  could 
not  be  enforced  against  the  parties.  The  vendor  and  purchaser  at  the 
time  of  the  sale  were  both  alike  ignorant  of  this  defect.  It  was  held 
that  the  purchaser  was  entitled  to  recover  back  the  price  from  the 
vendor,  on  the  ground  that  the  article  sold  as  a  foreign  bill  did  not 
answer  the  description  by  which  it  was  sold, — though  it  would  have 
been  otherwise  (the  sale  being  without  any  warranty,  and  there  being 
no  fraud)  had  the  latent  defect  been  one  consistent  with  the  article 
being  a  foreign  bill.  Lord  Campbell  says  ;  «  Young  v.  Cole  is  indeed 
a  very  strong  case ;  for,  the  things  there  sold  as  Guatemala  bonds  were 
_in  one  sense  of  the  words  Guatemala  bonds  ;  but  they  were  not  what 
was  professed  to  be  sold,  viz.  bonds  binding  on  the  Guatemala  govern- 
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ment.  The  case  is  precisely  as  if  a  bar  was  sold  as  gold,  but  was  in 
fact  brass,  the  vendor  being  innocent.  In  such  a  case,  the  purchaser 
may  recover."  In  Gardiner  v.  Grray,  4  Campb.  144,  it  was  ruled  by 
Lord  EUenborough,  that,  where  before  or  at  the  time  of  sale  a  speci- 
men of  the  goods  is  exhibited  to  the  buyer,  if  there  be  a  written  con- 
tract which  merely  describes  the  goods  as  of  a  particular  denomination, 
this  is  not  a  sale  by  sample ;  but  there  is  an  implied  warranty  that 
the  goods  shall  be  of  a  merchantable  quality  of  the  denomination 
mentioned  in  the  contract.  In  his  summing-up,  his  Lordship  said ; 
"  This  was  not  a  sale  by  sample.  The  sample  was  not  produced  as  a 
warranty  that  the  bulk  corresponded  with  it,  but  to  enable  the  pur- 
chaser to  form  a  reasonable  judgment  of  the  commodity.  I  am  of 
opinion,  however,  that,  under  such  circumstances,  the  purchaser  has 
a  right  to  expect  a  salable  article  answering  the  description  in  the 
contract.  Without  any  particular  warranty,  this  is  an  implied  term 
in  every  such  contract."  So,  here,  the  defendants  had  a  right  to 
expect  hops  which  had  not  been  sulphured.  In  the  well-known  case 
of  Bridge  v.  Wain,  1  Stark.  N.  P.  C.  504,  goods  sold  were  described  in 
the  invoice  as  "  scarlet  cuttings,"  and  it  was  held  that  a  warranty  was 
to  be  inferred  that  the  goods  answered  the  known  mercantile  descrip- 
tion of  scarlet  cuttings.  A  warranty  is  not  the  less  a  warranty  because 
it  is  a  condition.  [Williams,  J.  In  marine  insurances,  a  warranty  is 
also  a  condition.  Willes,  J.  So,  in  the  case  of  a  charter-party,  in 
which  the  vessel  was  represented  to  be  "  now  at  sea,  having  sailed 
three  weeks  ago : "  Ollive  v.  Booker,  1  Exch.  416,  423,  per  Parke,  B.] 
So,  in  the  case  of  life-insurance :  Anderson  v.  Fitzgerald,  4  House  of 
Lords'  Cases,  484.  The  test  is,  as  Parke,  B.,  says  in  OUive  v.  Booker 
whether  the  untruth  of  the  representation  goes  to  defeat  the  whole 
object  of  the  contract.  In  Mchol  v.  Godts,  10  Exch.  191,  it  was  held 
that  an  agreement  for  the  sale  and  delivery  of  oil  described  as  foreign 
refined  rape-oil  warranted  only  equal  to  samples,"  is  not  complied  with 
by  the  tender  of  on  which  is  not  «  foreign  refined  rape-oil,"  although  it 
be  equal  to  the  quality  of  the  samples.  «  The  warranty,"  says  Parke, 
B.,  "affects  only  the  quahty,  but  not  the  nature  of  the  article  itself."' 
A  warranty  is  a  coUateral  undertaking  that  the  thing  sold  shall  be  of 
a  particular  quality  or  description,  not  part  of  the  substance  of  the 
contract  itself,  as  the  representation  here  was.  [Byles,  J.  Would 
not  the  argument  apply  to  the  sale  of  a  horse  ?  No  man  wants  to  buy 
an  unsound  horse.J  The  case  of  a  horse  depends  upon  a  different  con- 
sideration :  it  is  not  like  the  sale  of  a  manufactured  article.  That  dis- 
tinction is  taken  m  Jones  y.  Bright,  bBmgh..  533,3  M.&  P.  155,  Brown 
V.  Edington,  2  M.  &  G.  279,  2  Scott  N.  R.  496,  and  Shepherd  v.'  Pybus 
4  Scott  N.  R.  484, 3  M.  &  G.  868.  In  Chanter  v.  Hopkins,  4  M.  &  W  899 
404,  Lord  Abinger  says  :    «  A  good  deal  of  confusion  has  arisen  in  many 
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of  the  cases  on  this  subject,  from  the  unfortunate  use  made  of  the  word 
'  warranty.'  Two  things  have  been  confounded  together.  A  warranty- 
is  an  express  or  implied  statement  of  something  which  the  party  un- 
dertakes shall  be  part  of  a  contract ;  and,  though  part  of  the  contract, 
yet  collateral  to  the  express  object  of  it.  But,  in  many  of  the  cases, 
some  of  which  have  been  referred  to,  the  circumstance  of  a  party  sell- 
ing a  particular  thing  by  its  proper  description  has  been  called  a 
warranty,  and  the  breach  of  such  contract  a  breach  of  warranty :  but 
it  would  be  better  to  distinguish  such  cases  as  a  non-compliance  with 
a  contract  which  a  party  has  engaged  to  fulfil ;  as,  if  a  man  offers  to 
buy  peas  of  another,  and  he  sends  him  beans,  he  does  not  perform  his 
contract ;  but  that  is  not  a  warranty :  there  is  no  warranty  that  he 
should  sell  him  peas  ;  the  contract  is  to  sell  peas,  and,  if  he  sends  him 
anything  else  in  their  stead,  it  is  a  non-performance  of  it."  That  is 
precisely  this  case.  In  Might  v.  £ooth,  1  N.  C.  370,  1  Scott,  190,  the 
particulars  of  sale  of  certain  leasehold  property  in  Covent  Garden 
stated,  that,  imder  the  original  lease,  "  no  offensive  trade  was  to  be 
carried  on,  and  that  the  premises  could  not  be  let  to  a  coffee-house 
keeper  or  working  hatter."  The  original  lease,  when  produced,  ap- 
peared to  prohibit  the  business  of  brewer,  baker,  sugar-baker,  vintner, 
victualler,  butcher,  tripe-seller,  poulterer,  cheese-seller,  fruiterer,  herb- 
seller,  coffee-house  keeper,  working  hatter,  and  many  others,  and  the 
sale  of  coals,  potatoes,  or  any  provisions :  and  it  was  held  that  there 
was  such  a  material  discrepancy  between  the  particulars  and  the  lease 
as  to  entitle  the  purchaser  to  rescind  his  contract.  In  giving  judgment, 
Tindal,  C.  J.,  says ;  "  We  think  it  is  a  safe  rule  to  adopt,  that,  where 
the  misdirection,  though  not  proceeding  from  fraud,  is  in  a  material 
and  substantial  point,  so  far  affecting  the  subject-matter  of  the  contract 
that  it  may  reasonably  be  supposed,  that,  but  for  such  misdescription, 
the  purchaser  might  never  have  entered  into  the  contract  at  all,  in  such 
case  the  contract  is  avoided  altogether,  and  the  purchaser  is  not 
bound  to  resort  to  the  clause  of  compensation.  Under  such  a  state 
of  facts,  the  purchaser  may  be  considered  as  not  having  purchased 
the  thing  which  was  really  the  subject  of  the  sale ;  as  in  Jones  v. 
Edney^  3  Campb.  285,  where  the  subject-matter  of  the  sale  was  described 
to  be  a  '  free  public-house,'  while  the  lease  contained  a  proviso  that 
the  lessee  and  his  assigns  should  take  all  their  beer  from  a  particular 
brewery ;  in  which  case  the  misdescription  was  held  to  be  fatal." 
[Williams,  J.  In  the  case  of  a  sale  of  a  lease  nothing  passes  until 
the  conveyance  is  executed ;  the  objection  comes  by  way  of  excuse 
for  not  completing.]  The  correspondence  with  sample  and  the  absence 
of  the  application  of  sulphur  in  the  cultivation  of  the  hops,  were  both 
conditions.  In  Street  v.  Blay,  2  B.  &  Ad.  456,  the  contract  was  for  a 
specific  chattel.    Povlton  v.  Lattimore,  9  B.  &  C.  259,  4  M.  &  R.  208, 


Digitized  by  Microsoft® 


686  BANNBRMAN  V.   WHITE. 

Toulmin  v.  Hedley,  2  Car.  &  K.  157,  Lucy  v.  Mouflet,  5  Hurlst.  &  N". 
229,  and  Hopkins  v.  Tanqusray,  15  C.  B.  130,  were  also  referred  to. 

Lush,  Q.  C,  and  Sannen,  in  support  of  the  rule.  In  the  case  of  a 
sale  of  a  specific  chattel,  where  the  property  has  passed,  the  buyer  can- 
not afterwards  repudiate  the  contract  on  the  ground  that  the  article 
does  not  correspond  with  the  representation  or  warranty.  Here,  the 
defendants  bought  all  the  plaintiff's  hops  of  the  growth  of  1860,  con- 
sisting of  449  pockets,  by  a  sample  drawn  from  each  pocket.  The 
seller  could  only  perform  that  contract  by  delivering  the  very  hops  that 
were  grown  upon  his  land.  And  the  moment  they  were  inspected, 
weighed,  and  delivered,  the  property  in  them  passed  to  the  buyers. 
The  rule  upon  this  subject  is  clearly  and  accurately  stated  in  the  notes 
to  Cutter  V.  PcnaeU,  2  Smith's  Leading  Cases,  4th  edit.  22,  23, — «  It  is 
settled  by  Street  v.  Blay,  2  B.  &  Ad.  456,  and  Poidton  v.  Lattimore,  9 
B.  &  C.  249,  4  M.  &  R.  208,  that,  where  an  article  is  warranted,  and 
the  warranty  is  not  complied  with,  the  vendee  has  three  courses,  any 
one  of  which  he  may  pursue.  1.  He  may  refuse  to  receive  the  article 
at  all :  the  power  to  pursue  the  first  course,  however,  not  extending  to 
cases  where  there  has  been  a  warranty  upon  the  sale  of  a  specific 
chattel,  and  where,  the  property  passing  by  the  contract,  it  is  not  com- 
petent to  the  vendee  to  rescind  it  without  the  consent  of  the  vendor, 
or  a  stipulation  to  that  effect.  See  the  observations  of  the  judges  in 
the  case  of  Lawson  v.  GoUis,  10  C.  B.  523  ;  also  Parsons  v.  Sexton, 
4  C.  B.  899.  2.  He  may  receive  it,  and  bring  a  cross  action  for  the 
breach  of  the  warranty.  Or,  3.  He  may,  without  bringing  a  cross 
action,  use  the  breach  of  warranty  in  reduction  of  the  damages,  in  an 
action  brought  by  the  vendor  for  the  price ;  i.  e.  to  the  extent  of  the 
difference  between  the  agreed  price  or  alleged  value  and  the  real  value 
at  the  time  of  delivery  as  reduced  by  the  breach  of  contract :  but,  if 
there  be  any  further  damage  besides  that  so  allowed  in  abatement  of 
the  price,  he  must  bring  a  cross  action  :  Mondel  v.  Steel,  8  M.  &  "W. 
858:  and  see  Higge  v.  Burbidge,  15  M.  &  W.  598.  It  was  once  thought, 
and  indeed  laid  down  by  Lord  Eldon  in  Curtis  v.  Mannay,  3  Esp.  N. 
P.  C.  82,  that  the  vendee  might,  on  discovering  the  breach  of  warranty 
rescind  the  contract,  return  the  chattel,  and,  if  he  had  paid  the  price' 
recover  it  back.  This  doctrine,  which  was  opposed  to  Weston  v. 
Dovmes,  Dougl.  23,  is,  however,  overruled  by  Street  v.  Blay  and  Gom- 
pertz  V.  Denton,  1  C.  &  M.  207,  3  Tyrwh.  232 ;  and  it  is  clear,  that 
though  the  non-compliance  with  the  warranty  may  justify  him  in  re- 
fusing to  receive  the  chattel,  it  will  not  justify  him  in  returning  it, 
and  suing  to  recover  back  the  price ;  unless,  indeed,  he  return  it,  having 
kept  it  (as  he  had  a  right  to  do,  see  Lorymer  v.  Smith,  1  B.  &  C.  1,  2 
D.  &  R.  23)  such  a  time  only  as  was  necessary  for  a  fair  examination, 
in  which  case  he  cannot  be  considered  as  having  received  it  at  all :  see 
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Okdl  V.  Smith,  1  Stark,  N.  P.  C.  107,  Jordan  v.  Norton,  4  M.  &  W. 
155,  Street  v.  £lay,  2B.&  Ad.  456,  Towiff  v.  Cole,  3  N.  C.  724,  4  Scott, 
489,  where  a  distinction  was  drawn  between  the  effect  of  a  breach  of 
warranty  and  that  of  a  total  failure  of  consideration.  And  probably 
the  distinction  between  a  condition  and  a  warranty,  as  pointed  out  by 
Williams,  J.,  in  Dawson  v.  Collis,  10  C.  B.  530,  will  be  found  to  obviate 
any  difficulty  that  may  be  supposed  to  exist,  in  deciding  what  are  the 
cases  in  which  a  vendee  can  refuse  to  accept,  or  can  return  the  article, 
and  either  resist  payment  of  the  price,  or  recover  it  back  if  paid.  A 
-warranty,  properly  so  called,  can  only  exist  where  the  subject-matter 
of  the  sale  is  ascertained  and  existiag  so  as  to  be  capable  of  being  in- 
spected at  the  time  of  the  contract,  and  is  a  collateral  engagement  that 
the  specific  thing  so  sold  possesses  certain  qualities  ;  but  the  property 
passing  by  the  contract  of  sale,  a  breach  of  the  warranty  cannot  en- 
title the  vendee  to  rescind  the  contract,  and  revest  the  property  in  the 
vendor,  without  his  consent ;  the  vendee  must  therefore  resort  to  an 
action  for  such  breach,  or  give  it  in  evidence  in  reduction  of  the  price, 
or  as  an  answer  to  the  action,  if  the  breach  renders  the  article  wholly 
worthless."  Here,  everything  is  specific  and  defined.  The  distinction 
in  Young  v.  Cole  between  a  condition  and  a  warranty,  and  the  observa- 
tions thereon  in  Dawson  v.  CoUis,  apply  to  every  one  of  the  cases  cited 
for  the  defendants.  In  Young  v.  Cole,  the  contract  was  for  one  thing, 
and  the  seller  delivered  another.  The  same  remark  will  apply  to 
Gardiner  v.  Ghay  and  Nicholy.  Godts.  Here,  the  seller  delivered 
what  he  contracted  to  deliver,  and  the  buyer  received  what  he  con- 
tracted to  buy  :  the  warranty  as  to  sulphur  was  altogether  collateral. 
X/ucy  V.  Mouflet,  5  Hurlst.  &  N.  229,  was  also  a  sale  of  an  ascertained 
chattel.  Gompertz  v.  Bartlett,  2  Ellis  &  B.  849,  is  similar  to  Young 
V.  Cole.  [WiLLBS,  J.  The  property  does  not  pass  by  the  contract  of 
sale ;  but  only  upon  acceptance,  after  inspection  and  weighing.  Our 
law  is  peculiar  in  that  respect.  Is  there  any  case  in  which  it  has  been 
held  that  the  seller  can  put  the  property  on  the  buyer  against  his  will, 
if  he  repudiates  the  contract  before  the  seller  has  done  all  that  he  has 
to  do  to  the  goods  ?]  The  buyer  is  not  bound  to  accept  something  only 
colorably  answering  the  description  of  the  thing  sold.  Here,  the  hops 
were  in  the  defendants'  own  warehouse ;  and  the  moment  they  were  ex- 
amined and  weighed,  everything  had  been  done  on  the  seller's  part  to 
vest  the  property  in  them  in  the  defendants  :  Simmons  v.  Swift,  5  B.  & 
C.  857,  8  D.  &II.  693.  The  reasoning  in  Streets.  Blay  has  always  been 
accepted  as  conclusive.  In  Gompertz  v.  Denton,  1  C.  &  M.  207,  Lord 
Lyndhurst  says :  "  The  case  of  Street  v.  Blay  seems  to  have  been  very 
much  considered.  That  case  shows  that  you  cannot  treat  a  contract  as 
rescinded  on  the  ground  of  the  breach  of  warranty,  except  there  was 
an  original  agreement  that  the  party  should  be  at  liberty  to  rescind  in 
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such  case,  or  unless  both  parties  have  consented  to  rescind  it."  That 
Las  always  been  followed  down  to  the  present  time ;  and  the  princi- 
ple of  it  is  entirely  applicable  here.  In  Parsons  v.  Sexton,  4  C.  B.  907, 
Wilde,  C.  J.,  says :  "  It  is  now  settled  that  the  breach  of  a  warranty 
is  no  answer  to  an  action  for  the  price  of  a  specific  chattel  sold,  although 
it  may  be  used  in  reduction  of  the  price,  or  made  the  subject-matter  of 
a  cross-action."  And  in  PateshaU  v.  Tranter,  3  Ad.  &  E.  103  4  N.  & 
M.  649,  Parke,  J.,  says :  "  According  to  the  judgment  of  this  court  in 
Street  v.  Blay,  the  purchaser  of  a  specific  chattel,  having  accepted  it, 
not  only  is  not  bound  to  return  it  on  a  failure  of  warranty,  but  cannot 
do  so."  The  subject  has  also  been  fully  considered  in  the  American 
courts,  and  the  same  conclusion  arrived  at.  In  Thornton  v.  Wynn, 
12  Wheaton,  183, — which  was  decided  four  years  before  Street  v.  Blay, — 
it  was  held,  that,  if  the  sale  (with  a  warranty)  be  absolute,  and  there 
be  no  subsequent  consent  to  take  back  the  article,  the  contract 
remains  open,  and  the  vendee  must  resort  to  his  action  upon  the  war- 
ranty, unless  it  be  proved  that  the  vendor  knew  of  the  unsoundness  of 
the  article,  and  the  vendee  tendered  a  return  of  it  within  a  reasonable 
time.  In  the  subsequent  case  of  Yoorhees  v.  Earl,  2  Hill,  288,  it  was 
held  that  where  there  is  a  warranty  as  to  quality  on  the  sale  of  goods, 
but  no  fraud,  and  no  stipulation  that  the  goods  may  be  returned,  though 
the  warranty  be  broken,  the  vendee  cannot  rescind  the  contract  with- 
out the  consent  of  the  vendor.  Cowen,  J.,  there  says  :  "  Where  there 
is  a  warranty  on  a  sale  of  goods,  without  fraud,  and  no  stipulation 
in  the  contract  that  the  goods  may  be  returned,  the  vendee  has  no 
right  to  annul  the  contract  without  the  consent  of  the  vendor.  The  only 
remedy  is  by  an  action  on  the  warranty.  Such,  after  much  fluctuation, 
appears  to  be  the  doctrine  of  Westminster  Hall :  Street  v.  Blay,  2  B.  & 
Ad.  456.  In  this  case,  Lord  Tenterden  examined  the  question  both 
on  the  nature  of  the  contract  and  the  weight  of  authority ;  and,  on 
going  through  with  his  argument,  it  is  difficult  and  I  think  impossible, 
to  resist  the  conclusion  to  which  he  came.  Of  course  he  distinguishes 
between  a  sale  and  an  executory  contract,  in  which  latter  case  the 
goods  may  generally  be  returned  as  soon  as  they  are  found  not  to 
satisfy  the  contract,  if  the  purchaser  have  done  nothing  in  the  mean- 
time beyond  what  is  necessary  to  give  them  a  fair  trial.  The  case  was 
followed  by  the  Court  of  Exchequer  in  Gompertz  v.  Denton,  1  C.  &  M. 
207,  and  substantially  by  the.K.  B.  in  PatesIiaMY.  Tranter,  3  Ad.  & 
E.  103,  4  N.  &  M.  649.  See  also  Freeman  v.  Baker,  5  C.  &  P.  475. 
The  question  was  also  very  ably  examined  by  Washington,  J.,  in 
Thornton  v.  Wynn,  12  Wheaton,  183,  who  came  to  the  same  result,  in 
which  he  was  sustained  by  the  Supreme  Court  of  the  United  States. 
This  decision  was  acted  on  by  the  Court  of  Appeals  in  Kentucky,  in 
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lAghibum  v.  Cooper,  1  Dana,  273.    I  am  not  aware  of  any  case  in  this 
court  which  conflicts  with  those  I  have  referred  to." 

Cur.  adv.  vvlt. 

Eele,  C.  J. ,  now  delivered  the  judgment  of  the  court  (a)  : — 

In  this  case  the  plaintiff  obtained  a  rule  to  set  aside  the  verdict  for 
the  defendants,  and  enter  it  for  the  plaintiff,  on  the  ground  that  the 
stipulation  that  no  sulphur  had  been  used  in  the  growth  of  the  hops 
did  not  amoiint  to  a  condition  that  the  hops  might  be  rejected  if  sul- 
phur had  been  used.  The  plaintiff  argued  that  the  contract  must  be 
so  construed  because  it  related  to  a  specifically  ascertained  chattel ;  and 
for  this  he  cited  some  expressions  in  the  judgment  of  Street  v.  Blay,  2 
B.  &  Ad.  456.  The  defendants,  on  the  other  hand,  contended,  that  the 
contract  here  in  question  was  an  executory  contract ;  that  the  inten- 
tion of  the  parties  governs  in  all  contracts  whatsoever ;  that  upon  the 
evidence  it  was  clear  that  the  stipulation  in  question  was  intended  by 
these  parties  to  be  a  condition ;  and  that  the  case  of  Street  v.  Blay  had 
no  application. 

We  propose  to  state  the  evidence  in  some  detail,  so  as  to  show  the 
meaning  of  the  finding  of  the  jury. 

At  the  close  of  the  trial,  the  jury  were  requested  to  give  specific 
answers  to  certain  questions.  Those  questions  comprised  all  that  was 
in  contest  between  the  parties,  and  cannot  be  properly  understood 
without  taking  them  in  combination  with  all  that  was  uncontested, 
and  keeping  present  to  the  mind  the  issue  to  which  they  relate. 

The  action  was  for  hops  sold  and  delivered.  The  first  plea  was,  in 
effect,  fraud,  viz.  that  the  plaintiff  induced  the  defendants  to  buy  by 
making  a  false  representation  that  no  sulphur  had  been  used,  and  so 
forth.  The  second  plea  was  non  assumpsit.  The  evidence  in  support 
of  the  first  plea  consisted  of  these  facts, — ^that,  in  1854,  sulphur  had 
been  used  in  the  growth  of  hops,  and  the  brewers  affirmed  that  the 
hops  had  been  injured  thereby  and  their  beer  spoiled ;  and  the  hop- 
merchants  had  given  notice  to  the  hop-growers  of  their  objection  to 
buy  hops  in  the  growth  of  which  any  sulphur  had  been  used :  and  the 
plaintiff  and  defendants,  each  knowing  these  facts,  met  and  treated  for 
the  contract  in  question,  the  samples  being  produced.  There  was  no 
substantial  variance  in  the  account  given  of  that  which  passed  at  the 
interview  when  the  contract  was  made.  There  were  six  witnesses 
present.  All  agreed  that,  before  the  price  was  asked,  the  defendant 
inquired  if  sulphur  had  been  used  in  the  growth.  The  three  witnesses 
for  the  defendants  stated  that  the  plaintiff  answered  distinctly  "  no," 
and  that  the  defendants  said  they  would  not  ask  the  price  if  sulphur 
had  been  used.  The  plaintiff's  witnesses  did  not  contradict  them,  but 
said  the  answer  was,  «  There  was  no  mould  this  year,  and  no  occasion 
(a)  The  case  was  argued  before  Erie,  C.  J., Williams,  J.,Willes,  J.,  and  Byles,  J. 
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to  use  any  sulphur,"  and  did  not  remember  that  the  defendants  had 
said  they  would  not  ask  the  price  if  any  sulphur  had  been  used.  The 
treaty  then  went  on,  and  eventuated  in  a  contract  to  sell  and  deliver 
the  bulk  in  accordance  with  the  samples  after  some  days  should  have 
elapsed.  The  hops  were  accordingly  sent,  and  corresponded  with 
sample,  and  were  weighed  and  delivered  into  the  defendants'  possession- 
Afterwards,  the  defendants  repudiated  the  hops,  and  proved  that  sul- 
phur had  been  used. 

The  uncontroverted  facts  were,  that  sulphur  had  been  used  on  five 
acres  out  of  three  hundred ;  that  these  sulphured  hops  were  so  mixed 
with  the  unsulphured  as  to  be  undistinguishable ;  that  the  plaintiff 
represented  that  no  sulphur  had  been  used ;  that  the  defendants  would 
not  have  bought  the  hops  if  they  had  known  that  fact,  and  could  not 
sell  them  as  they  were,  in  the  ordinary  course  of  their  dealings  with 
their  customers. 

The  counsel  agreed  with  the  judge  that  there  were  two  principal 
questions  for  the  jury.  On  the  first,  the  contest  was  in  substance  con- 
fined to  the  point  whether  the  representation  was  wilfully  false  :  and 
this  question  was  answered  by  the  jury  in  the  negative.  The  second 
question  then  became  material ;  and  it  was  framed  with  reference  to 
the  same  evidence,  and  on  the  assumption  that  the  same  facts  were 
undisputed, — ^the  term  "  affirmation  "  being  substituted  for  «  repre- 
sentation," as  more  appropriate  to  a  matter  of  contract,  to  the  minds  of 
all  concerned  in  the  trial. 

Thus,  the  question  was, — «  Was  the  affirmation  that  no  sulphur  had 
been  used  intended  between  the  parties  to  be  part  of  the  contract  of 
sale,  and  a  warranty  by  the  plaintiff  ?  " 

As  to  this,  it  was  contended  on  one  side  that  the  conversation  relat- 
ing to  the  sulphur  was  preliminary  to  entering  on  the  contract,  and  no 
part  thereof,  both  from  the  form  of  expression  and  also  from  the  writ- 
ten guarantee  which  was  shown  to  have  been  given.  On  the  other 
side  it  was  contended  that  the  whole  interview  was  one  transaction, 
that  the  intention  of  the  parties  was  alone  to  be  regarded,  that  the 
defendants  had  declared  the  importance  they  attached  to  the  inquiry, 
and  that  the  plaintiff  must  have  known  it.  And  the  jury  answered 
this  question  in  the  affirmative. 

The  effect  of  this  finding  of  the  jury,  taken  with  the  evidence,  is  now 
to  be  considered.  "We  avoid  the  term  "  warranty,"  because  it  is  used 
in  two  senses,  and  the  term  "condition,"  because  the  question  is 
whether  that  term  is  applicable.  Then,  the  effect  is  that  the  defendants 
required,  and  that  the  plaintiff  gave  his  undertaking,  that  no  sulphur 
had  been  used.  This  undertaking  was  a  preliminary  stipulation ;  and, 
if  it  had  not  been  given,  the  defendants  would  not  have  gone  on  with 
the  treaty  which  resulted  in  the  sale.     In  this  sense  it  was  the  condi- 
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tion  upon  which  the  defendants  contracted ;  and  it  would  be  contrary 
to  the  intention  expressed  by  this  stipulation  that  the  contract  should 
remain  valid  if  sulphur  had  been  used . 

The  intention  of  the  parties  governs  in  the  making  and  in  the  con- 
struction of  all  contracts.  If  the  parties  so  intend,  the  sale  may  be 
absolute,  with  a  warranty  superadded ;  or  the  sale  may  be  conditional, 
to  be  null  if  the  warranty  is  broken.  And,  upon  this  statepient  of 
facts,  we  think  that  the  intention  appears  that  the  contract  should  be 
nuU  if  sulphur  had  been  used :  and  upon  this  ground  we  agree  that 
the  rule  should  be  discharged. 

Hule  discha/rged. 


ALDERSON  v.  MADDISON. 

In  the  High  Court  op  Justice,  June  2,  1880. 

[Reported  in  Law  Reports,  5  Sxcheqner  Division,  293.] 

The  facts  proved  at  the  trial  before  Stephen,  J.,  and  the  arguments 
employed  on  the  further  consideration  appear  from  the  written  judg. 
ment  of  the  learned  judge. 

May  18, 1880.  Bagshaw^,  Q.  C,  Gainsford  Bruce,  and  Midky,  for 
the  plaintiff. 

H.  F.  Bristowe,  Q.  C,  Waddr/,  Q.  C,  and  </".  £!dge,  for  the  defendant. 

June  2.  Stephen,  J.  This  case  was  tried  before  me  at  the  Durham 
Summer  Assizes  in  1 879,  and  was  reserved  by  me  for  further  considera- 
tion. 

The  statement  of  claim  alleged  that  the  plaintiff  was  brother  and 
heir-at-law  of  Thomas  Alderson,  deceased,  who  died  intestate  on  the 
15th  of  December,  1877,  and  in  whose  service  the  defendant,  Elizabeth 
Maddison,  had  lived  as  housekeeper  for  many  years  before  his  death. 
Thomas  Alderson,  at  the  time  of  his  death,  was  owner  in  fee  of  an 
estate  called  Manor  House  Farm,  and  on  his  death  his  property 
descended  to  the  plaintiff  as  his  heir-at-law.  The  defendant  took  pos- 
session on  Thomas  Alderson's  death  of  the  title  deeds  of  the  property. 
The  plaintiff  claimed  the  restitution  of  the  title  deeds  and  damages 
for  their  detention. 

The  statement  of  defence  admitted  in  substance  the  allegations  of  the 
statement  of  claim,  but  stated  in  some  detail  that  Thomas  Alderson 
becoming  indebted  to  the  defendant  for  wages,  and  wishing  her  to  re- 
main in  his  service,  made  an  agreement  with  her  to  the  effect  that  if 
she  would  forbear  to  press  him  for  the  arrears  of  wages  due  to  her, 
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and  would  serve  him  for  the  rest  of  his  life  without  wages,  he  would 
at  his  death  leave  her  a  life  interest  in  the  Manor  House  Farm.  Par- 
agraph 7  of  the  statement  of  defence  stated  that  Thomas  Alderson, 
meaning  to  carry  out  his  promises,  made  a  will  by  which  he  left  the 
property  in  question  (subject  to  a  small  annuity)  to  the  defendant  for 
her  life. 

By  way  of  counter-claim  the  defendant  repeated  the  statements 
above  mentioned,  and  added  that  the  will  referred  to,  though  signed 
by  Thomas  Alderson,  was  not  properly  attested,  whereby  he  had  failed 
to  fulfil  his  engagements  to  her.  She  claimed  a  declaration  that  she 
was  entitled  to  a  life  estate  in  the  Manor  House  Farm,  or  to  such  life 
estate  as  the  draft  will  purported  to  devise  to  her,  and  that  she  was 
entitled  to  retain  the  deeds  for  her  life.  In  the  alternative  she  claimed 
to  be  entitled  to  retain  the  deeds  till  she  had  been  paid  all  wages  due 
to  her,  or  fair  remuneration  for  her  services. 

The  counter-claim  originally  contained  an  alternative  claim  to  have 
the  real  and  personal  estate  of  Thomas  Alderson  administered,  and  that 
She  might  be  declared  to  be  a  simple  contract  creditor  for  the  amount 
of  her  wages  at  a  fair  payment  for  her  services ;  but  in  the  amended 
statement  of  defence  this  was  struck  out,  so  that  the  only  questions 
before  the  Court  are  whether  the  defendant  is  entitled  to  a  life 
estate  in  the  property,  and  whether  she  is  entitled  to  a  lien  on  the  deeds. 

At  the  trial  it  was  proved  that  Thomas  Alderson  had  made  the  will 
referred  to,  and  that  it  had  not  been  properly  attested,  so  that  as  a  will 
it  was  void. 

[After  stating  the  evidence  at  length  the  judgment  proceeded : — ] 

I  asked  the  jury  at  the  suggestion  of  the  learned  counsel  on  both 
sides  this  question  : — 

Whether  the  defendant  was  induced  to  serve  Thomas  Alderson  as 
his  housekeeper  without  wages  for  many  years,  and  to  give  up  other 
prospects  of  establishment  in  life,  by  a  promise  made  by  him  to  her  to 
make  a  will  leaving  her  a  life  estate  in  Manor  House  Farm  if  and  when 
it  became  his  property  ?  The  jury  replied,  Yes.  I  reserved  for  further 
consideration  the  effect  of  this  finding  and  evidence,  and  the  case  was 
argued  before  me  on  the  18th  of  May. 

The  substantial  question  in  the  case  appears  to  me  to  arise  upon 
the  defendant's  counter-claim.  Has  she  a  right  to  the  declaration  for 
which  she  asks  that  she  is  entitled  to  a  life  estate  in  possession  in  the 
property,  and  to  the  custody  of  the  deeds  for  life?  If  not,  I  do  not  see 
how  she  can  be  entitled  to  a  lien  upon  the  deeds  for  any  amount  of 
wages  which  may  be  due  to  her.  Indeed  it  was  hardly  contended  in 
argument  that  she  was  so  entitled. 

The  defendant's  case  is  put  in  two  ways.  First,  it  is  said  that 
Thomas  Alderson  made  representations  to  her  which  influenced  her 
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conduct,  and  which  his  heir  is  bound  to  make  good.  Next,  it  is  said 
that  what  took  place  between  them  amounted  to  a  contract,  that  in 
consideration  of  her  serving  him  for  his  life  he  would  leave  her  by 
wUl  a  life  interest  in  the  farm,  if  it  became  his  property  during  his  life 
and  if  she  survived  him.  I  think  that  if  this  was  so  she  is  entitled  to 
what  is  equivalent  to  specific  performance  of  the  contract. 

The  law  upon  this  subject  is,  I  think,  clear  and  consistent  when  all 
the  decisions  are  considered,  but  I  am  led  to  believe  that  an  impression 
exists  that  there  may  be  such  a  thing  as  a  representation  which,  though 
neither  a  contract  nor  part  of  a  contract,  may  have  the  effect  of  bindmg 
the  person  who  makes  it  as  if  it  were  a  contract.  I  do  not  agree  with 
this  view,  and  I  think  it  desirable  to  state  fully  the  way  in  which  the 
matter  presents  itself  to  me.  It  seems  to  me  that  every  representa- 
tion, false  when  made  or  falsified  by  the  event,  must  operate  in  one 
of  three  ways  if  it  is  to  produce  any  legal  consequences.  First,  it  may 
be  a  term  in  a  contract,  in  which  case  its  falsity  will,  according  to  cir- 
cumstances, either  render  the  contract  voidable,  or  render  the  person 
making  the  representation  liable  either  to  damages  or  to  a  decree  that 
he  or  his  representatives  shall  give  effect  to  the  representation.  Sec- 
ondly, it  may  operate  as  an  estoppel  preventing  the  person  making 
the  representation  from  denying  its  truth,  as  against  persons  whose 
conduct  has  been  infiuenced  by  it.  Thirdly,  it  may  amount  to  a  crim- 
inal offence.  The  common  case  of  a  warranty  is  an  instance  of  a 
representation  forming  part  of  a  contract.  Pickard  v.  Sears  (a)  and 
many  other  well-known  cases  are  instances  of  representations  amount- 
ing to  an  estoppel.  A  false  pretence  by  which  money  is  obtained  is 
an  instance  of  a  representation  amounting  to  a  crime. 

Besides  these  there  is  a  class  of  false  representations  which  have 
no  legal  effect.  These  are  cases  in  which  a  person  excites  expectations 
which  he  does  not  fulfil,  as,  for  instance,  where  a  person  leads  another 
to  believe  that  he  intends  to  make  him  his  heir,  and  then  leaves  his 
property  away  from  him.  Though  such  conduct  may  inflict  greater 
loss  on  the  sufferer  than  almost  any  breach  of  contract,  and  may  in- 
volve greater  moral  guilt  than  many  common  frauds,  it  involves  no 
legal  consequences,  unless  the  person  making  the  representation  not 
only  excites  an  expectation  that  it  will  be  fulfilled,  but  legally  binds 
himself  to  fulfil  it,  in  which  case  he  must,  as  it  seems  to  me,  contract 
to  fulfil  it. 

It  will,  I  think,  be  found  that  all  the  difficulties  of  the  subject  may 
be  solved  by  keeping  in  mind  this  classification  of  the  different  classes 
of  false  representations.  Nothing  need  be  said  here  of  criminal  false 
representations,  nor  need  I  on  the  present  occasion  say  more  of  false 
representations  amounting  to  estoppels  than  that  it  does  not  appear 

(a)  6  A.  &  E.  469. 
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to  me  that  the  law  upon  that  subject  has  anything  to  do  with  this  case. 
Thomas  Alderson  neither  did  nor  said  anything  that  could  estop  either 
him  or  his  heir  from  denying  any  state  of  facts  whatever.  He  prom- 
ised to  leave  his  house-keeper  a  life  estate  in  the  Manor  Farm.  He 
intended  to  do  so,  and  had  a  will  prepared  which  purported  to  do  so. 
He  signed  that  will  in  the  presence  of  two  witnesses,  but  unfortun- 
ately they  were  not  both  present  at  once,  and  accordingly  the  will 
was  void.  What  relation  can  estoppels  by  consent  or  by  statements 
have  to  such  a  case  as  this  ?  To  say  that  Alderson's  heir-at-law  is 
estopped  by  Alderson's  conduct  from  denying  the  validity  of  the 
irregularly  attested  will  would  be  to  repeal  the  Statute  of  Wills,  but 
I  do  not  see  what  other  estoppel  would  affect  the  case.  Who  is  to 
be  estopped  ?    What  assertion  is  he  estopped  from  ? 

The  question,  therefore,  comes  to  be  this :  were  the  representations 
made  to  the  defendant  terms  in  a  contract,  or  were  they  merely  volun- 
tary revocable  promises  which  were  not  in  fact  carried  out  ?  In  other 
words,  did  Thomas  Alderson  contract  with  his  housekeeper  that  he 
would  leave  her  a  life  interest  in  the  Manor  Farm  if  she  would  serve 
him  for  his  life,  and  if  the  farm  became  his  property,  and  if  she  sur- 
vived him  ;  or  did  he  induce  her  so  to  serve  him  by  making  promises 
not  intended  to  be  legally  binding  ?  Did  she  make  a  bargain,  or  did 
she  take  her  chance  of  his  keeping  his  word  ? 

Before  examining  the  facts  of  this  particular  case  it  wiU,  I  think, 
be  weU  to  refer  to  the  decisions  which  have  led  me  to  state  the  ques- 
tion in  this  form.  I  do  so  because  some  of  the  language  used  in  them 
may  seem  to  countenance  the  notion  that  there  may  be  a  binding  repre- 
sentation which  is  neither  a  contract  nor  an  estoppel.  I  think,  how- 
ever, that  when  the  matter  is  considered  it  wUl  be  found  that,  when- 
ever representations  have  been  held  to  be  binding,  the  circumstances 
were  such  as  to  show  that  all  the  conditions  of  a  valid  contract  had 
been  fulfilled,  and  that  in  all  the  cases  in  which  representations  have 
been  held  not  to  be  binding  one  or  more  of  those  conditions  were 
absent. 

I  understand  by  a  contract  an  agreement  which  the  law  will  enforce, 
and  I  apprehend  that,  speaking  generally,  the  law  will  enforce  all 
agreements  made  upon  good  consideration  or  with  certain  solemnities 
which  dispense  with  consideration.  Agreement  and  consideration  are 
thus  the  elements  which  constitute  a  contract  not  imder  seal.  It  may 
seem  trivial  to  mention  such  obvious  matters,  but  attention  to  them 
appears  to  me  to  clear  up  many  decisions  which  are  not  otherwise  very 
readily  explained. 

I  now  proceed  to  examine  the  cases  referred  to,  taking  first  those  in 
which  representations  were  held  to  be  binding,  and  next  those  in  which 
they  were  held  not  to  be  binding. 
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The  first  case  is  HammersUy  v.  Be  Biel  (a).  The  facts  were  that 
the  brothers  of  a  lady  engaged  to  be  married  wrote  by  her  father's 
authority  a  memorandum,  part  of  which  was  as  follows :  "  Mr.  Thomson 
proposes  for  the  present  to  allow  his  daughter  200^,  per  annum  for 
her  private  use,  subject  to  a  possibility  of  a  reduction  in  that  sum  in 
case  political  or  other  circumstances  should  diminish  his  income :  and 
also  intends  to  leave  a  further  sum  of  10,000Z.  in  his  will  to  Miss  Thom- 
son to  be  settled  on  her  and  her  children,  the  disposition  of  which, 
supposing  she  has  no  children,  will  be  prescribed  by  the  will  of  her 
father.  These  are  the  bases  of  the  arrangements  proposed,  subject  of 
course,  to  revision ;  but  they  will  be  sufficient  for  Baron  de  Biel  to  act 
upon."  The  paper  also  contained  a  condition  that  Baron  de  Biel  was 
to  settle  500Z.  a  year  on  his  wife  for  life.  The  marriage  took  place. 
Baron  de  Biel  made  the  settlement  which  he  had  engaged  to  make, 
but  the  sum  referred  to  was  not  left  in  the  wUl,  and  it  was  held  that 
it  must  be  settled  for  the  benefit  of  a  child  of  the  daughter. 

Lord  Cottenham,  in  delivering  judgment  as  Lord  Chancellor  on 
appeal  from  the  Master  of  the  Kolls,  said  (6) :  « I  propose  first  to  con- 
sider whether  there  was  any  such  agreement  previous  to  the  marriage 
as  .  . .  was  binding  on  the  late  Mr.  Thomson  to  give  an  additional 
10,000^.  as  the  portion  of  his  daughter.  If  it  be  supposed  to  be  neces- 
sary for  this  purpose  to  find  a  contract  such  as  usually  accompanies 
transactions  of  importance  in  the  pecuniary  affairs  of  mankind,  there 
may  not  be  found  in  the  memorandum  or  in  the  other  evidence  in  the 
cause,  proof  of  any  such  contract,  and  this  may  have  led  to  the  defence 
set  up  by  the  defendants ;  but  when  the  authorities  on  this  subject 
are  attended  to,  it  will  be  found  that  no  such  formal  contract  is  re- 
quired. A  representation  made  by  one  party  for  the  purpose  of  influ- 
encing the  conduct  of  the  other  party,  and  acted  on  by  him,  will  in 
general  be  sufficient  to  entitle  him  to  the  assistance  of  this  Court  for 
the  purpose  of  realizing  such  representation." 

This  language  was  adopted  by  Lord  Campbell,  in  delivering 
judgment  in  the  House  of  Lords,  and  hy  Stuart,  V.  C,  in  the  case  of 
Loffus  V.  Maw  (c).  I  am  inclined  to  think  that  it  has  been  misunder- 
stood, and  has  been  supposed  to  lay  down  the  rule  that,  in  cases  of 
this  kind,  a  representation  not  amounting  to  a  contract  may  be 
binding  on  the  person  who  makes  it.  I  do  not  understand  Lord 
Cottenham  to  have  said  anything  of  the  sort.  His  words  appear  to 
me  to  mean  only  that  contracts  of  this  nature  may  be  made  like 
other  contracts  by  informal  documents,  or  partly  by  documents  and 
partly  by  conduct.  That  this  is  so  is  clear  from  other  cases.  In 
Luders  v.  Anstey  (d)  it  was  held  that  a  letter,  making  a  suggestion  as 

(o)  12  CI.  &  F.  45.  (6)  12  CI.  &  F.  61,  n. 

(c)  3  GifE.  592;  32  L.  J.  (Ch.)  49.         (d)  4Ves.  501. 
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to  a  settlement,  followed  by  marriage  under  such  circumstances  as  tc 
imply  the  acceptance  of  the  suggestion,  may  be  a  contract  for  a  set- 
tlement. Hammersley  v.  Be  Biel  (a)  has  been  followed  by  several 
other  cases.  Prole  v.  Soady  {b)  was  in  principle  similar  to  Hammersley 
V.  De  Biel  (a),  and  Stuart,  V.  C.,  decided  it  on  the  authority  of  that 
case,  of  which  he  said :  «  There  was  no  more  than  the  expression  of 
an  intention  to  leave  this  sum  "  (10,000Z.) "  by  a  revocable  instrument. 
But  inasmuch  as  the  expression  of  that  intention  on  such  an  occasion 
had  an  influence  on  the  conduct  of  the  contracting  parties,  and  was 
an  inducement  to  the  contract,  the  House  of  Lords  ....  compelled 
the  executors  of  him  who  had  made  the  representation  to  pay  the 
money,  and  to  fuM  that  which  was  expressed  as  a  mere  intention. 
This  doctrine,  which  gives  all  the  force  of  a  binding  contract  to  the  mere 
expression  of  an  intention  to  do  something  by  an  instrument  revoca- 
ble in  its  nature,  is  too  firmly  established  to  be  shaken.  This  appears 
to  me  to  be  equivalent  to  saying  that  the  cases  establish  that  an 
agreement  to  make  a  will  in  a  particular  way  may  be  a  binding  con- 
tract, that  it  need  not  be  made  in  any  particular  form,  and  that  if 
binding  it  may  be  enforced  against  the  representatives  of  the  party 
making  the  agreement. 

Lofus  V.  Maw  (c)  is  the  next  case.  Its  facts  are  almost  precisely 
the  same  as  those  of  the  case  now  before  me.  Gunnell  being  old  and 
infirm  promised  LofEus  that  if  she  would  continue  in  his  service  till 
his  death,  he  would  leave  her  the  rents  of  two  houses  for  her  life.  He 
showed  her  a  codicil  to  his  will  which  he  had  made  for  this  purpose ; 
but  he  afterwards  revoked  it  by  a  further  codicil.  It  was  held  by 
Stuart,  V.  C,  that  the  trusts  in  favor  of  the  plaintiff  in  the  codicil 
which  had  been  revoked  should  be  performed. 

The  judgment  quotes  part  of  the  passage  already  quoted  from 
Lord  Cottenham's  judgment  in  Hammersley  v.  De  Bid  (a),  and  also 
refers  to  the  well-known  case  of  Pickardy.  Sears  (d),  as  an  authority 
to  show  that  a  man  may  be  bound  by  a  representation  made  to 
another  person  for  the  purpose  .of  influencing  his  conduct.  For  the 
reasons  already  given,  it  seems  to  me  to  be  simpler  and  more  distinct 
to  say  that  the  case  was  one  of  a  contract  by  mutual  promises —  "  If 
you  will  serve  me  I  will  leave  you  the  rents  of  two  houses."  If  it  is 
objected  that  a  will  is  in  its  nature  revocable,  the  answer  is  that  the 
cases  of  Hammersley  v.  De  Biel  (a)  and  Prole  v.  Soady  (b)  show  that 
that  is  no  reason  why  a  promise  for  valuable  consideration  to  make  a 
will  should  not  be  a  binding  contract.  This  language  is  I  think 
simpler  than  that  which  turns  upon  representations.  If  the  promise 
had  been, «'  If  you  will  serve  me  for  a  year,  I  will  pay  you  20Z.,"  the 

(a)  12  CI.  &  F.  45.  (b)  2 Gife.  1.  (c)  3  Gift.  592;  32  L.  J.  (Ch.)  49.   (d)  6  A.  &  E.  469. 
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promise  to  pay  the  20Z.  would  hardly  have  been  described  as  a  rep- 
resentation which  the  promiser  was  bound  to  make  good.  I  do  not 
know  why  such  terms  should  be  applied  to  a  promise  to  make  a  will. 

Loffus  V.  Maw  (a)  is  approved  of  in  GoUs  v.  PilJdngton  (S),  which, 
however,  relates  to  a  different  subject.  Ooverdale  v.  Eastwood  (c)  is  a 
case  similar  in  principle  to  Loffiis  v.  Maw  (a).  The  father  of  a  woman 
about  to  be  married  wrote  letters  to  the  mother  of  the  intended  hus- 
band, in  which  he  said, «  V.  being  my  only  child,  of  course  she  will 
come  into  possession  of  what  belongs  to  me  at  my  decease."  "  It 
has  been  my  intention,  in  the  event  of  the  marriage  taking  place,  to 
make  a  similar  will  in  accordance  with  the  facts  of  the  case,  and  of 
course  I  should  settle  my  property  on  my  daughter  absolutely." 

These  and  similar  expressions,  followed  by  marriage,  were  held  by 
Bacon,  V.  C,  to  constitute  a  contract.  His  words  are :  "  That  rep- 
resentations of  this  kind  will  constitute  a  contract  is  shown  beyond 
the  possibility  of  question  by  every  case  which  has  been  referred  to, 
as  well  by  those'  in  which  the  contract  has  been  enforced,  as  by  those 
in  which  the  Court  has  found  it  impossible  to  establish  the  con- 
tract." The  result  of  all  these  cases  appears  to  me  to  be  that 
a  contract  to  make  a  particular  disposition  of  property  by  will  is 
not  invalid  merely  because  a  will  is  revocable,  that  such  a  contract 
need  not  be  made  in  any  particular  form  (though  the  provisions  of 
the  Statute  of  Frauds  may  apply  to  it)  and  that  the  validity  of  such 
a  contract  must  be  tested  by  the  rules  which  govern  the  validity  of 
other  contracts. 

I  now  pass  to  the  cases  in  which  representations  of  intention 
whether  as  to  wills  or  other  dispositions  of  property,  have  been  held 
not  to  be  binding.  All  of  these  are  cases  in  which  the  language  used 
was  considered  to  amount  to  nothing  more  than  a  declaration  of  what 
the  parties  influenced  by  it  knew  or  ought  to  have  known  to  be  no 
more  than  a  present  revocable  intention.  Such  declarations  no  doubt 
in  many  cases  raised  natural  expectations,  which  induced  the  parties 
to  whom  they  were  made  to  take  irrevocable  steps  ;  but  in  each  case 
the  decision  turned  on  the  question  whether  the  declaration  made 
was  intended  to  form  part  of  a  contract,  or  only  to  annoimce  a  pres- 
ent revocable  intention,  or  (which  is  the  same  thing)  to  make  a 
promise  for  which  there  was  no  consideration. 

The  first  of  these  cases  is  Jorden  v.  Money  (d).  This  was  a  case  in 
which  the  facts  were  hard  to  be  ascertained,  and  were  open  to  various 
constructions,  Lord  Cranworth  and  Lord  Brougham  differing  from 
Lord  St.  Leonards  in  their  view  of  them.  When  Mr.  Money  was 
about  to  be  married,  a  question  arose  as  to  his  means,  and  in  partic- 

(a)  3  Giff.  592;  32  L.  J.  (Ch.)  49.  (6)  Law  Rep.  19  Eq,  174. 

(c)  Law  Kep.l5Eq.  121.  (d)  5  H.  L.  C,  185;  23  L.  J.  (Ch.)  865, 
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ular  as  to  1200Z.  which  he  owed  to  Mrs.  Jordan,  as  joint  obligor  on 
a  hond,  which  in  Mrs.  Jordan's  opinion  had  been  obtained  from  him 
imfairly  by  a  brother  of  hers,  whose  personal  representative  she  was. 
She  used  language  on  various  occasions  which,  to  say  the  least, 
expressed  a  strong  intention  not  to  sue  upon  the  bond,  which  she 
said  she  had  abandoned,  and  Mr.  Money  was  induced  to  marry  by 
what  she  said.  Afterwards  a  decree  was  made  by  the  Master  of  the 
Rolls  and  affirmed  by  the  Lords  Justices,  that  Mr.  Money  should  be 
released  from  the  bond.  It  was  argued  that  she  had  made  a  represen- 
tation leading  Mr.  Money  to  marry,  which  she  was  bound  to  make 
good.  On  appeal  to  the  House  of  Lords,  Lord  Cranwoi-th  and  Lord 
Brougham  were  both  of  opinion  that  her  language  amounted  at  most 
to  a  promise  not  to  sue  on  the  bond.  Such  a  promise,  made  in  con- 
sideration of  Mr.  Money's  marriage,  would  have  been  good  as  a  con- 
tract, if  the  Statute  of  Frauds  had  been  complied  with.  The  Statute 
of  Frauds  not  having  been  complied  with,  the  promise  was  not  binding 
as  a  contract,  and  if  regarded  as  a  mere  representation,  it  could  not 
even  be  said  to  be  false,  for  it  truly  represented  the  state  of  her  mind 
when  she  made  it.  Each  judgment,  in  short,  appears  to  me  to  proceed 
upon  the  principle  already  stated,  that  a  representation  must  operate 
either  as  a  contract  or  as  an  estoppel. 

Lord  St.  Leonards  took  a  different  view  both  of  the  facts  and  of  the 
law  of  the  case,  and  part  of  the  language  used  by  him  may  seem  at 
first  sight  to  imply  that  a  representation  not  amounting  to  a  contract 
may  have  the  effect  of  a  contract.  According  to  the  view  which  he 
took  of  the  facts,  Mr.  Money's  father  had  certain  claims  against  Mrs. 
Jorden,  which  he  forbore  to  urge  in  consideration  of  her  giving  up 
her  claim  on  his  son.  This,  he  said  (a)  their  lordships  were  "  not 
driven  to  treat  as  a  contract  in  the  proper  sense  of  the  word.  It  is, 
however,  a  representation  by  one  party  of  an  intention "  [the  word 
'  not '  appears  to  be  here  omitted]  "  to  do  an  act  which  he  refrains 
from  doing  in  consideration  of  another  party  giving  up  a  right  to 
something  else,  and  refraining  from  doing  another  act ;  and  I  will 
show  your  lordships  that  that  is  perfectly  good  in  law,  and  can  be 
enforced  without  any  legal  contract  at  all."  He  afterwards  says, 
"  He  (Mr.  Money,  the  father)  says,  '  I  will  not  enforce  the  right  against 
you,  which  I  know  I  have,  if  you  will  not  enforce  your  right  against 
my  son.'  That  is  a  representation  which  your  lordships  will  presently 
see  the  effect  of  in  point  of  law ;  but  it  is  a  representation  that  does 
not  depend  upon  contract ;  it  is  not  buying  and  selling,  but  dealing 
in  representation  between  parties,  a  part  of  the  res  gestae  of  the  case 
up  to  the  time  of  the  marriage."  This  language  does  not,  I  think, 
mean  more  than  that  the  agreement  in  question  was  not  one  of  those 

(o)  5  H.  L.  C.  240. 


Digitized  by  Microsoft® 


ALDBKSON  V.  MADDISON.  699 

contracts  which  have  well-known  legal  names  and  incidents,  like  the 
contract  of  bargain  and  sale,  but,  as  Lord  St.  Leonards  states  the 
matter,  it  was  an  agreement  made  upon  good  consideration  and  en- 
forceable by  law.  Such  an  agreement  I  should  regard  as  a  contract 
— I  know  indeed  of  no  definition  of  a  contract  which  would  exclude  it. 

In  a  latter  part  of  his  judgment  Lord  St.  Leonards  states  that  he 
differs  from  his  colleagues  as'to  the  sort  of  representations  which  may 
operate  as  an  estoppel.  He  supposes  them  to  lay  down  that  (a)  "  it 
must  be  a  misrepresentation  of  the  facts,  and  not  a  declaration  of 
what  you  intend  to  do,  or  intend  to  omit  to  do."  The  principle,  he 
observes,  is  that  a  person  is  not  to  be  induced  to  act  by  deception, 
whence  he  infers  that  "  it  is  utterly  immaterial  whether  it  is  a  mis- 
representation of  fact  as  it  actually  existed,  or  a  misrepresentation  of 
an  intention  to  do  or  to  abstain  from  doing."  If  this  view  were 
adopted  in  its  entirety,  every  promise  on  which  a  person  acted,  even 
if  there  were  no  consideration,  would  be  binding  by  way  of  estoppel, 
and  such  a  doctrine  would  alter  the  present  law  by  giving  legal  force 
to  that  class  of  representations  which  at  present  are  only  morally 
binding.  The  difference  between  the  classes  of  misrepresentation 
which  do  and  do  not  bind  seems  to  me  plain.  To  say,  "  I  have  can- 
celled this  bond,"  when  you  have  not,  is  to  tell  an  untruth.  To  say 
"  I  intend  to  cancel  this  bond,"  is  to  make  a  statement  as  to  a  present 
revocable  intention.  If  a  person  chooses  to  act  on  such  a  representa- 
tion, without  having  it  reduced  to  the  form  of  a  binding  contract,  he 
knows,  or  ought  to  know,  that  he  takes  his  chance  of  the  promisor 
changing  his  mind,  and  therefore  he  is  in  no  worse  position  if  the  state- 
ment is  false  when  it  is  made,  i.  e.,  if  that  intention  is  not  really 
entertained,  than  if  it  is  true  when  it  is  made,  i.  e.,  if  the  intention 
exists  and  the  person  making  the  statement  intends  to  revoke  it  if  he 
pleases.  I  have  examined  this  case  at  length,  because  I  think  that 
the  language  I  have  referred  to  has  contributed  to  the  confusion 
which  has  been  introduced  into  the  subject,  but  that,  when  the  whole 
case  is  fully  considered,  it  is  an  authority  for  the  view  which  I  have 
expressed. 

There  are  several  other  cases  which  support  the  same  view.  In 
Maunsell  v.  Hedges  (b)  Mr.  Eyre,  the  uncle  of  Mr.  Maunsell,  who  was 
engaged  to  be  married,  wrote  Mr.  Maunsell  a  letter  in  which  he  said, 
"  I  have  made  my  wiU  and  left  you  my  property  in  the  county  of 
Tipperary,  which  is  considerable."  He  repeated  this  statement  in 
another  letter,  and  added,  "  my  county  of  Tipperary  estate  wiU  come 
to  you  at  my  death  unless  some  unforeseen  occurrence  should  take 
place."  He  refused,  however,  to  make  any  settlement.  In  a  settle- 
ment made  by  Mr.  Maunsell  it  was  recited  that  he  had  expectations 

(a)  5  H.  L.  C.  248.  (6)  4  H.  L.  C.  1039. 
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from  Mr.  Eyre,  and  he  consented  to  settle  any  property  which  he 
might  receive  under  his  will.  The  property  was  afterwards  devised 
to  others.  It  was  held  in  this  case  that  as  there  was  no  contract  by 
Mr.  Eyre  to  settle  the  property,  the  trustees  of  the  will  could  not  be 
compelled  to  convey  it  to  Mr.  Mamisell.  Lord  Cranworth,  in  his 
judgment,  says  (a) :  "  Where  a  man  engages  to  do  a  particular  thing 
he  must  do  it :  that  is  a  contract ;  but  where  there  are  no  direct  words 
of  contract  the  question  must  be  what  has  he  done  ?  He  has  made  a 
contract  or  he  has  not.  In  the  former  case  he  must  fulfil  his  contract ; 
in  the  latter  there  is  nothing  that  he  is  bound  to  fulfil  .  .  .  Where  a 
person  makes  a  representation  of  what  he  says  he  has  done,  or  of 
some  independent  fact,  and  makes  that  representation  under  circum- 
stances which  he  must  know  will  be  laid  before  other  persons  who 
are  to  act  on  the  faith  of  his  representation  being  true,  and  who  do 
act  upon  it,  equity  will  bind  him  by  such  representation,  treating  it 
as  a  contract."  He  says  elsewhere  (6) :  "  There  is  no  middle  term,  no 
tertium  quid,  between  a  representation  so  made  as  to  be  effective  for 
such  a  purpose  and  being  effective  for  it,  and  a  contract :  they  are 
identical."  He  adds  in  reference  to  HammersUy  v.  De  Bid  (c), 
"  Though  you  see  the  word 'representation '  used  as  it  is  in  the  speech 
of  Lord  Cottenham,  T  cannot  think  that  it  was  meant  to  bear  the 
construction  now  attributed  to  it,  and  to  raise  any  such  distinction  as 
is  now  relied  on.  That  word  is  no  part  of  the  judgment.  I  must 
say  that  I  do  not  think  it  is  a  word  very  happily  employed.  The 
only  distinction  I  understand  is  this,  that  some  words  which  would 
not  amount  to  a  contract  in  one  transaction  may  possibly  be  held  to 
do  so  in  another."  He  adds,  "  The  circumstances  there  "  (in  Ham- 
mersley  v.  De  Biel)  "  gave  to  the  words  used  the  character  of  a  con- 
tract which  equity  was  bound  to  enforce."  The  judgment  of  Lord 
St.  Leonards  is  to  the  same  effect.  He  is  reported  to  have  said 
expressly  in  the  course  of  the  argument  (<^,  that  Hammersley  v.  De 
Bid  (c)  was  a  case  of  contract.  Both  Lord  Cranworth  and  Lord  St. 
Leonards  point  out  that  in  Maunsdl  v.  Hedges  (e)  there  was  no  con- 
tract at  all,  and  they  decide  the  case  on  that  basis.  The  cases  of 
Caton  v.  Oaton  (f)  and  Bashwood  v.  Jermyn  (g)  are  illustrations  of 
the  same  principle.  Each  is  a  case  in  which  a  promise  to  make  a 
will,  not  amounting  to  a  contract,  was  held  to  confer  no  rights  upon 
the  promisee  after  the  death  of  the  promisor. 

Such  being  my  view  of  the  law,  I  now  come  to  the  question  whether 
in  this  case  there  was  a  contract  between  the  parties.  The  answer  to 
that  question  put  to  the  jury  certainly  does  not  in  plain  and  direct 

(a)  4  H.  L.  C.  1055.      (&)  4  H.  L.  C.  1056.       (c)  12  CI.  &  F.  45. 
(d)  4  H.  L.  C.  1051,  and  see  p.  106Q-  (e)  4  H.  L.  C  1039. 

if)  Law  Bep.  2  H.  L.  127.  (g)   12  Ch.  D.  776. 
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words  affirm  such  a  contract,  and  it  is  no  doubt  to  be  regretted  that 
the  question  was  not  so  framed  as  to  give  them  an  opportunity  to  do 
so.  This  is  to  be  attributed  to  the  view  taken  by  the  counsel,  who 
were  no  doubt  guided  by  the  case  of  Zqffus  v.  Maw  (a),  and  were  desir- 
ous of  bringing  this  case  within  the  terms  of  the  principle  laid  down 
in  that  case  by  Stuart,  V.  C.  In  substance,  however,  I  think  the  find- 
ing of  the  jury,  especially  when  it  is  taken  in  connection  with  the  evi- 
dence of  the  defendant,  is  equivalent  to  a  finding  that  there  was  a  con- 
tract. It  must  be  taken  that  the  defendant  was  induced  by  a  positive 
promise  or  series  of  promises  to  forego  the  wages  to  which  she  would 
otherwise  have  been  entitled,  and  to  give  up  a  prospect  of  being  mar- 
ried. It  is  to  me  inconceivable  that  she  should  have  done  this  had  she 
not  understood  the  promises  so  made  to  be  legally  binding.  The  mak- 
ing of  the  will  to  her  satisfaction,  and  the  fact  that  Alderson  showed 
it  to  her  to  see  if  she  was  satisfied,  are  to  my  mind  the  strongest  possi- 
ble evidence  that  such  was  the  character  of  the  transaction.  If  it  had 
been  intended  that  she  was  to  be  at  his  mercy,  he  would  not  have  shown 
her  the  will. 

It  was  urged  that  there  was  no  mutuality,  that  she  might  have  left 
his  service  at  any  moment,  and  that  he  would  have  had  no  remedy, 
and  that  as  every  contract  implies  mutuality  there  was  thus  no  con- 
tract. Upon  full  consideration  I  do  not  agree  with  this  view.  Whether 
he  would  have  had  any  remedy  against  her  if  she  had  left  his  service 
may  be  a  question,  but  there  are  many  cases  in  which  the  considera- 
tion on  one  side  must  be  wholly  executed  before  any  obligation  arises 
on  the  other,  and  in  which  the  party  who  gives  the  first  consideration 
is  never  under  any  obligation  to  give  it.  In  such  cases  it  is  impossi- 
ble that  more  than  one  party  to  the  contract  should  ever  sue  upon  it. 
Cases  in  which  a  reward  is  offered  for  information  are  an  illustration. 
The  person  who  promises  the  reward  can  never  sue  any  one  for  not 
giving  the  information,  but  when  the  information  has  been  given  the 
promisee  can  sue  for  the  reward.  The  doctrine  that  the  solemnity  of 
sealing  dispenses  with  consideration  is  connected  with  such  obligations 
as  these.  A  bond  is  usually  given  in  respect  of  an  executed  considera- 
tion, which,  if  there  were  no  bond,  would  often  impose  an  obligation 
on  the  obligor,  though  he  may  never  have  had  any  right  of  action 
against  the  obligee. 

Upon  the  whole  I  am  of  opinion  that  there  was  a  contract  between 
Thomas  Alderson  and  the  defendant  to  the  effect  already  stated.  As 
it  was  a  contract  relating  to  land  it  falls  within  the  4th  section  of  the 
Statute  of  Frauds,  but  as  it  was  completely  performed  on  the  part  of 
the  defendant,  according  to  the  well-known  doctrine  of  equity  the  ap- 
plication of  the  statute  is  barred. 

(a)  3  Gifif.  592;  32  L.  J.  (Ch.)  49. 
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There  will  be  a  declaration  as  prayed  in  the  counter-claim,  but  as 
the  case  is  certainly  one  of  difficulty,  and  one  in  which  the  heir  could 
hardly  be  expected  to  concede  at  once  the  claim  made  by  the  defend- 
ant, I  think  that  the  costs  ought  to  come  out  of  the  estate. 

Judgment  for  the  defendant  {ci). 


MONTEFIORI  u.  MONTEFIORI. 

In  the  King's  Bench,  Easter  Teem,  1762. 

[Beported  in  Sir  William  Blackstone's  Beports,  vol.  1,  p.  363.] 

Joseph  Montbfioei,  a  Jew,  being  engaged  in  a  marriage  treety; 
his  brother  Moses,  to  assist  him  in  his  designs,  and  represent  him  as  a 
man  of  fortune,  gave  him  a  note  for  a  large  sum  of  money,  as  the  bal- 
ance of  accounts  between  him  and  his  brother  Joseph ;  which  balance 
he  (Moses)  acknowledged  to  have  in  his  hands ;  though,  in  truth,  no 
such  balance  or  any  thing  like  it,  existed.  After  the  marriage  had^ 
Moses  reclaimed  this  note,  as  being  given  on  no  consideration ;  and  the 
matter  was  referred  to  arbitration.  The  arbitrators  awarded  the  note 
to  be  given  up,  which  Joseph  refused  to  do ;  upon  which  the  Court 
was  moved  for  an  attachment  against  him,  for  non-performance  of  this 
award ;  and  on  his  part  a  cross  motion  was  made,  to  set  aside  this 
award ;  on  a  suggestion,  that  the  arbitrators  were  mistaken  in  point 
of  law. 

LoED  Mansfield,  Chief  Justice. 

The  law  is,  that  where,  upon  proposals  of  marriage,  third  persons 
represent  any  thing  material,  in  a  light  different  from  the  truth,  even 
though  it  be  by  collusion  with  the  husband,  they  shall  be  bound  to 
make  good  the  thing,  in  the  manner  in  which  they  represented  it.  It 
shall  be,  as  represented  to  be.    And  the  husband  alone  is  entitled  to 

(a)  The  opinion  of  the  House  of  Lords  was  that  there  was  no  contract.  "The 
case,"  said  Lord  Selbome,  "  was  manifestly  one  of  conduct  on  the  part  of  the  appel- 
lant (affecting  her  arrangements  in  life  and  pecuniary  interests)  induced  by  promises 
of  her  master  to  leave  her  a  life  estate  in  the  Moulton  Manor  Farm  by  will,  rather 
than  one  of  definite  contract,  for  mutual  considerations,  made  between  herself  and 
him  at  any  particular  time.  There  was  certainly  no  contract  on  her  part  which  she 
would  have  broken  by  voluntarily  leaving  his  service  at  any  time  during  his  life;  and 
I  see  no  evidence  of  any  agreement  by  her  to  serve  without,  or  to  release  her  claim 
to,  wages.  If  there  was  a  contract  on  his  part,  it  was  conditional  upon,  and  in  con- 
sideration of,  a  series  of  acts,  to  be  done  by  her,  which  she  was  at  liberty  to  do,  or 
not  to  do,  as  she  thought  fit;  and  which,  if  done,  would  extend  over  the  whole 
remainder  of  his  life.  If  he  had  dismissed  her,  I  do  not  see  how  she  could  have 
brought  any  action  at  law,  or  obtained  any  relief  in  equity." 

The  House  was  also  of  opinion  that  as  the  alleged  acts  of  part  performance  pre- 
ceded, they  could  not  be  evidence  of,  any  contract  on  the  appellant's  part;  and  that 
no  part  performance  of  any  contract  was  proved  which  would  exclude  the  operation 
of  the  Statute  of  Frauds. — Maddison  v.  Alderson,  8  App.  Cas.  472.     Ed. 
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relief,  as  well  as  when  the  fortune,  &c.  so  misrepresented  has  been 
specifically  settled  on  the  wife  :  for  no  man  shall  set  up  his  own  ini- 
quity as  a  defence,  any  more  than  as  a  cause  of  action.    The  arbitra- 
tors therefore  being  clearly  mistaken  in  point  of  law  the  award  must 
be  set  aside. 
Denison  and  Wilmott,  Justices,  of  the  same  opinion.  Foster  absent. 
Jtidefor  the  attachment  discharged ;  rule  for  setting  aside 
the  award  made  absolute. 


PICKARD  V.  SEARS  AND  BARRETT. 

In  the  King's  Bench,  Apeil  27, 1837. 

[Reported  in  6  Adolphus  &  Ellis,  469.] 

Tboveb  for  machinery.    Pleas :  First  Not  Guilty :  Secondly,  That 
the  plaintiff  was  not  possessed,  &e.    Issues  on  both  pleas. 

On  the  trial  before  Lord  Denman,  C.  J.,  at  the  London  sittings  after 
Trinity  term,1835,  it  appeared  that  the  property  was  taken  by  the  sherifif 
of  Surrey,  under  a  fl.  fa.  issued  against  Metcalfe  in  April,  1834,  at  the 
suit  of  HUl,  and  was  sold  by  the  sheriff  to  the  defendants  in  August, 
1834.  It  was  not  disputed  that  the  property  had  originally  belonged 
to  Metcalfe,  and  that  he  in  fact  was  in  possession  at  the  time  of  the 
seizure.  The  plaintiff  proved  the  execution  of  an  indenture  of  mort- 
gage, dated  15th  January,  1834,  between  Metcalfe  of  the  first  part,  and 
himself  of  the  second;  whereby,  in  consideration  of  913Z.  lis.  6d.  paid 
to  Metcalfe  by  the  plaintiff,  the  land  and  house  where  the  machinery 
was,  together  with  the  machinery  itself,  and  all  the  right,  title  and 
interest  of  Metcalfe  therein,  were  assigned  to  the  plaintiff,  his  execu- 
tors, &c.,  subject  to  a  proviso  for  redemption  on  payment  to  the  plaintiff, 
his  executors,  &c.  of  the  said  sum  of  913^.  lis.  6d.,  with  interest,  on 
the  15th  of  January,  1835  ;  with  a  covenant  that,  if  default  should  be 
made  in  payment,  it  should  be  lawful  for  Pickard  to  enter  upon  the 
messuage,  &c.,  and  take  possession  of  the  goods,  &c.  Notice  of  this 
deed  was  given  by  the  plaintiff  to  the  defendants,  after  the  sale  by  the 
sheriff ;  and  possession  of  the  property  was  demanded  of  them,  and 
refused.  By  the  evidence  of  Hill's  attorney,  it  appeared  that,  after 
the  seizure,  the  plaintiff  had  repeatedly  conversed  with  the  witness, 
sometimes  in  Metcalfe's  presence,  referring  to  the  seizure,  and  had  never 
made  any  claim  to  the  goods,  though  he  stated  that  Metcalfe  was  his 
debtor  for  about  bOOL,  and  frequently  consulted  with  the  witness  as  to 
the  best  way  of  disposing  of  the  property :  that,  after  a  negotiation  for 
sale  had  gone  off,  the  witness  had  advised  the  plaintiff  and  Metcalfe  to 
try  to  raise  1000?.,  to  pay  off  the  execution  creditor,  and  the  remainder  to 
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go  to  carry  on  the  business :  that  the  plaintiff  had  named  a  party,  from 
whom  it  was  attempted,  but  without  success,  to  obtain  the  money  • 
and  that  the  witness  had  told  the  plaintiff  that  the  defendants  were 
about  to  purchase  the  property.  It  was  not  disputed  that  the  mortgage 
was  made  bona  fide,  nor  that  the  defendants  had  purchased  bona  fide 
and  without  notice  of  the  mortgage.  The  defendant's  counsel  applied 
to  the  Lord  Chief  Justice  to  amend  the  pleas  by  inserting  a  plea  of 
leave  and  licence ;  which  was  refused.  They  then  suggested  that  it 
should  be  left  to  the  jury  whether  the  plaintiff  had  concurred  in  the 
sale :  but  his  Lordship  was  of  opinion  that  there  was  no  evidence  of 
such  concurrence,  and  directed  the  jury  to  find  for  the  plaintiff,  if  they 
thought  that  the  mortgage  was  a  bona  fide  transaction.  Verdict  for 
the  plaintiff.  In  Michaelmas  term,  1835,  Sir  F.  Pollock  obtained  a 
rule  nisi  for  a  new  trial. . 

Erie  and  Sewell  showed  cause  in  Hilary  term  last.  The  articles 
were  in  Metcalfe's  possession  according  to  the  intention  of  the  mort- 
gage deed ;  there  was  no  badge  of  fraud.  The  property  was  in  the 
plaintiff,  and  never  passed  to  the  defendants.  This  is  the  only  ques- 
tion open  on  the  pleadings,  no  doubt  being  raised  as  to  the  conversion, 
which  alone  can  be  disputed  on  the  first  plea.  Now  the  fact,  that  the 
plaintiff  made  no  objection  when  the  sale  was  going  to  take  place  with- 
out his  knowledge,  could  not  divest  him  of  the  property.  He  was  not 
bound  to  interfere.  The  plaintiff's  consent,  if  material  to  the  defence, 
should  have  been  pleaded. 

Sir  F.  Pollock  and  Cleasby  contra.  The  sale  took  place  with  the 
knowledge  of  the  plaintiff,  and  virtually  by  his  authority.  He  had  full 
power  to  authorize  a  sale,  either  generally,  or  to  a  particular  party ; 
and  his  acts  went  far  enough  to  give  the  authority.  Then  he  cannot 
dispute  that  the  sale  was  valid,  and  transferred  the  possession,  so  as 
to  support  the  second  plea.  His  conduct  induced  the  attorney  of  the 
execution  creditor  to  change  the  situation  of  the  parties ;  and  the  case 
resembles  that  of  admissions  made,  upon  which  the  party  to  whom 
they  are  made  acts  so  as  to  change  his  situation ;  there  he  who  makes 
the  admission  is  estopped  from  disputing  the  fact  admitted ;  judg- 
ments of  the  Court  of  K.  B.  in  Chraves  v.  Key  (a)  and  ITeane  v.  Bogers 
(b).  The  jury  should,  therefore,  have  been  asked  whether  the  plaintiff 
authorized  the  sale. 

Our,  adv.  vult. 

LoED  Dbnman,  C.  J.,  in  this  term  (April  27th),  deUvered  the  judg- 
ment of  the  Court. 

This  was  an  action  of  trover  for  machinery  and  other  articles,  brought 
by  a  mortgagee  of  one  Metcalfe,  the  former  owner,  against  a  purchaser 
from  the  sheriff,  under  an  execution  levied  against  that  former  owner, 
(a)  8  B.  &  Ad.  318,  n.  (o).  (6)  9  B.  &  C.  586. 
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The  pleas  were :  first,  Not  Guilty :  second,  That  plaintiff  was  not  pos- 
sessed of  the  property  as  his  own.  Sufficient  evidence  of  a  bona  fide 
mortgage  was  adduced  to  prove  that  the  property  had  been  assigned 
to  the  plaintiff  some  months  before  the  execution ;  and  no  doubt  was 
ultimately  made  that  the  property  was  in  fact  his.  The  mortgagor 
had  however  remained  in  possession,  carrying  on  his  trade,  till  the 
execution  issued ;  and  the  defendant  made  it  plainly  appear  that,  even 
after  the  sheriff  had  entered,  and  even  after  the  plaintiff  knew  that  a 
sale  was  in  contemplation,  he  had  come  to  the  premises,  and  given  no 
notice  of  his  claim ;  on  the  contrary,  he  called  on  the  execution  credi- 
tor's attorney,  with  the  mortgagor,  and  consulted  him  about  the  state 
of  affairs,  and  the  course  to  be  taken.  He  stated,  indeed,  that  he  was 
Metcalfe's  creditor  to  the  amount  of  500Z.,  but  never  spoke  of  the  mort- 
gage, or  claimed  the  goods  as  his  own,  though  the  attorney  told  him 
that  he  had  some  intention  to  sell  them.  The  defendant  purchased 
bona  fide,  and  in  total  ignorance  that  the  plaintiff  had  any  interest. 
The  bill  of  sale  was  executed  on  the  12th  of  August,  the  plaintiff's  first 
application  was  made  in  December,  when  he  demanded  the  sum 
advanced ;  which  being  refused,  he  demanded  the  goods :  they  were 
refused  also. 

The  difficulty  was,  to  give  the  defendant  the  benefit  of  these  facts 
under  the  pleas  on  the  record.  After  I  had  summed  up  the  evidence, 
an  application  to  amend  by  introducing  a  plea  of  leave  and  licence  was, 
for  obvious  reasons,  refused. 

The  defendant's  counsel  then  contended  that  the  plaintiff's  conduct 
amounted  to  a  concurrence  in  the  sale,  so  as  to  make  him  in  truth  the 
vendor,  and  divest  the  property.  I  thought  there  was  no  evidence  of 
this  ;  and  declined  to  take  the  jury's  opinion,  whether  the  facts  proved 
it.  We  granted  a  rule  for  a  new  trial,  being  desirous  of  considering 
whether  this  view  of  the  case  ought  not  to  have  been  submitted  to  the 
jury. 

Much  doubt  has  been  entertained  whether  these  acts  of  the  plaintiff, 
however  culpable  and  injurious  to  the  defendant,  and  however  much 
they  might  be  evidence  of  the  goods  not  being  his,  in  the  sense  that 
any  persons,  and  amongst  others  the  defendant,  would  be  naturally 
induced  thereby  to  believe  that  they  were  not,  furnished  any  real 
proof  that  they  were  not  his.  His  title  having  been  once  established, 
the  property  could  only  be  divested  by  gift  or  sale ;  of  which  no  specific 
act  was  even  surmised. 

But  the  rule  of  law  is  clear,  that,  where  one  by  his  words  or  con- 
duct wilfully  causes  another  to  believe  the  existence  of  a  certain  state 
of  things,  and  induces  him  to  act  on  that  belief,  so  as  to  altei:  his  own 
previous  position,  the  former  is  concluded  from  averring  against  the 
latter  a  different  state  of  thmgs  as  existing  at  the  same  time  ;  and  the 
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plaintiff,  in  this  case,  might  have  parted  with  his  interest  ia  the  prop- 
erty by  verbal  gift  or  sale,  without  any  of  those  formalities  that  throw 
technical  obstacles  in  the  way  of  legal  evidence.  And  we  think  his 
conduct,  in  standing  by  and  giving  a  kind  of  sanction  to  the  proceed- 
ings under  the  execution,  was  a  fact  of  such  a  nature,  that  the  opinion 
of  the  jury  ought,  in  conformity  to  Heane,  v.  Rogers  (a)  and  Graves  v. 
-ffey  (b),  to  have  been  taken,  whether  he  had  not,  in  point  of  fact,  ceased 
to  be  the  owner.  That  opinion,  in  the  afBrmative,  would  have  decided 
the  second  issue  on  the  record  in  the  defendant's  favor. 

Hule  absolute. 


FREEMAN"  AND  ANOTHER,  Assignees  of  WILLIAM 
BROADBENT  v.  COOKE. 

In  the  Exchequbk,  July  11, 1848. 

[Reported  in  2  Exchequer  Reports,  654.] 

TeOvbe  by  the  plaintiffs,  as  assignees  of  WilHam  Broadbent,  for 
the  conversion  of  certain  goods  of  the  bankrupts  before  the  bankruptcy. 
The  defendants  pleaded  not  guilty,  not  possessed,  and  leave  and  license. 
The  plaintiffs  joined  issue  upon  the  two  first  pleas,  and  traversed  the 
last,  upon  which  traverse  issue  was  joined.  At  the  trial,  before 
Alderson,  B.,  at  the  last  Liverpool  Spring  Assizes,  it  appeared  that 
the  defendant  was  the  sheriff  of  Yorkshire,  and  that  his  oflcers  had 
seized  the  goods  in  question,  under  a  writ  of  fl.  fa.,  against  Joseph  and 
Benjamin  Broadbent ;  that  William  Broadbent,  in  anticipation  of  a 
distress,  had  removed  the  goods,  (which  there  was  evidence  to  show 
were  his, )  to  the  house  of  his  father  Joseph,  and  afterwards  to  the 
house  of  his  brother  Benjamin ;  that,  when  the  officers  entered  Benja- 
min's house,  the  bankrupt  told  them  they  were  the  goods  of  his  brother 
Benjamin,  (supposing,  as  it  would  seem,  that  the  writ  was  against 
himself).  The  writ,  being  produced,  was  against  Benjamin.  William 
then  told  the  officers  that  the  goods  belonged  to  another  brother,  and, 
finally,  that  they  were  his  own.  The  goods  were  then  seized,  and  sold 
as  those  of  Benjamin.  It  was  contended  by  the  defendant's  counsel, 
that  the  statements  and  conduct  of  the  bankrupt  operated  as  conclu- 
sive evidence  against  him ;  that  the  property  was  not  his  at  the  time 
of  the  conversion,  and  that  the  assignees  were  also  bound.  The  jury 
found,  that  the  goods  were,  in  fact,  William's,  and  also,  "that  William 
represented  the  goods  to  the  sheriff's  officers  as  the  goods  of  Benjamin, 
so  as  to  induce  them,  by  that  false  representation,  to  seize  the  goods." 
(o)  9  B.  &  C.  586.  (6)  3  B.  &  Ad.  318,  note  (a). 
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The  plaintiff,  under  the  direction  of  the  learned  judge,  obtained  a  ver- 
dict, leave  being  reserved  to  the  defendant  to  move  to  enter  a  verdict 
in  his  favor  on  any  of  the  issues. 

Knowles  having  obtained  a  rule  accordingly, 

Watson,  Atherton  and  S.  MU,  showed  cause  (June  22)  (a) 

Knowles,  {Hall  with  him, )  in  support  of  the  rule. 

The  judgment  of  the  Court  was  dehvered  by 

Pakke,  B.  In  this  case,  which  was  argued  before  my  brothers 
Alderson,  Rolfe,  Piatt,  and  myself,  at  the  sittmgs  after  the  last  term, 
we  are  all  of  opinion  that  the  rule  ought  to  be  discharged. 

It  was  an  action  of  trover,  by  the  assignees  of  WiUiam  Broadbent, 
against  the  sheriff  of  Yorkshire,  for  goods  of  the  bankrupt.  There 
were  pleas  of  not  guilty,  not  possessed,  and  leave  and  licence.  The 
conversion  was  the  seizure  of  the  goods  by  the  defendant's  officers,under 
a  fl.  fa.  against  Joseph  and  Benjamin  Broadbent.  It  appeared,  that, 
when  the  ofScers  entered,  the  bankrupt  told  them  the  goods  seized 
were  the  property  of  Benjamin ;  he  did  so,  supposing  that  they  had 
no  writ  against  Benjamin.  Afterwards  he  contradicted  that  state- 
ment, and  said  that  they  were  the  goods  of  his  brother  Joseph.  It 
was  contended,  that  this  representation  bound  William,  because  it  in- 
duced the  officers  to  seize;  and  that  he  could  not  complain  of  that  act, 
nor  could  the  assignees  who  claimed  under  him.  My  brother  Aider- 
son  left  a  question  to  the  jury  upon  this  part  of  the  case, 
the  finding  on  which  he  reserved  for  the  consideration  of  the  Court, 
giving  leave  to  enter  a  verdict  for  the  defendant  on  the  issue  on  the 
plea  of  not  possessed.  The  jury  foimd  that  the  goods  were  really 
William's  ;  but  they  also  found  "  that  William  represented  the  goods 
to  the  sheriff's  officer  as  the  goods  of  Benjamin,  so  as  to  induce  him, 
by  that  false  representation,to  seize  them ; "  and  the  question  is,  whether 
this  finding  is  sufficient  to  estop  the  bankrupt  and  the  plaintiffs  as 
assignees,  from  complaining  of  the  seizure  of.  these  goods  as  their 
own? 

The  case  was  very  fully  argued  before  us,  and  many  questions  dis- 
cussed on  the  law  of  estoppels,  on  which  it  is  unnecessary  to  give  an 
opinion.  It  is  certain  that  estoppels  by  record  and  by  deed  must,  in 
order  to  make  them  binding,  be  pleaded,  if  there  be  an  opportunity, 
otherwise  the  party  omitting  to  plead  it  waives  the  estoppel,  and  leaves 
the  cause  at  large,  on  which  the  jury  may  find  according  to  the  truth  : 
Trevithar  d.  Trevithar  v.  Lawrence  (h) ;  Magraith  v.  Hardy  (c).  With 
respect  to  estoppels  in  pais,  in  certain  cases  there  is  no  doubt  they 
need  not  be  pleaded  in  order  to  make  them  obligatory.  For  instance, 
where  a  man  represents  another  as  his  agent,  in  order  to  procure  a 

(a)  The  arguments  are  omitted.    Ed. 
(h)  2  Ld.  Eaym.  1051;  Salk.  277.  (c)  4  Bing.  N.  C.  782. 
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person  to  contract  with  Mm  as  such,  and  he  does  contract,  the  contract 
binds  in  the  same  manner  as  if  he  made  it  himself,  and  is  his  contract 
in  point  of  law;  and  no  form  of  pleading  could  leave  such  a  matter 
at  large,  and  enable  the  jury  to  treat  it  as  no  contract.  The  same 
rule  appears  to  apply  to  all  similar  estoppels  in  pais,  as  the  learned 
editor  of  Wms.  Saund.  (Vol.  1,  p.  326,  n.  2)  expresses  his  opinion. 
The  estoppel,  therefore,  if  it  be  one  created  by  the  conduct  of  the 
bankrupt  in  this  case,  is  not  opened  by  the  omission  to  plead  it ;  and 
the  only  question  is,  whether  it  be  an  estoppel  ?  It  is  contended  that 
it  was,  upon  the  authority  of  the  rule  laid  down  in  Pickardy.  Sears 
(a).  That  rule  is, "  that,  where  one,  by  his  words  or  conduct,  wilfully 
causes  another  to  beUeve  in  the  existence  of  a  certain  state  of  things, 
and  induces  him  to  act  on  that  belief,  or  to  alter  his  own  previous 
position,  the  former  is  concluded  from  averring  against  the  latter  a 
different  state  of  things  as  existing  at  the  same  time."  That  was 
founded  on  previous  authorities,  in  the  cases  Greaves  v.  Key,  (&), 
Heame  v.  Rogers  (c) ,  and  has  been  acted  upon  in  some  cases  since. 
The  principle  is  stated  more  broadly  by  Lord  Denman,  in  the  case  of 
Ghegg  v.  WeUs  (d),  where  his  Lordship  says,  that  a  party  who  negli- 
gently or  culpably  stands  by  and  allows  another  to  contract  on  the 
faith  of  a  fact  which  he  can  contradict,  cannot  afterwards  dispute  that 
fact  in  an  action  against  the  person  whom  he  has  himself  assisted  in 
deceiving.  Whether  that  rule  has  been  correctly  acted  upon  by  the 
jury  in  all  the  reported  cases  in  which  it  has  been  applied  is  not  now 
the  question ;  but  the  proposition  contained  in  the  rule  itself,  as  above 
laid  down  in  the  case  of  Pickard  v.  Sears,  must  be  considered  as 
established.  By  the  term  "  wilfully,"  however,  in  that  rule,  we  must 
understand,  if  not  that  the  party  represents  that  to  be  true  which  he 
knows  to  be  rmtrue,  at  least,  that  he  means  his  representation  to  be  acted 
upon,  and  that  it  is  acted  upon  accordingly :  and  if,  whatever  a  man's 
real  intention  may  be,  he  so  conducts  himself  that  a  reasonable  man 
would  take  the  representation  to  be  true,  and  believe  that  it  was 
meant  that  he  should  act  upon  it,  and  did  act  upon  it  as  true,  the 
party  making  the  representation  would  be  equally  precluded  from  con- 
testing its  truth ;  and  conduct,  by  negligence  or  omission,  where 
there  is  a  duty  cast  upon  a  person,  by  usage  of  trade  or  otherwise,  to 
disclose  the  truth,  may  often  have  the  same  effect.  As,  for  instance, 
a  retiring  partner  omitting  to  inform  his  customers  of  the  fact,  in  the 
usual  mode,  that  the  continuing  partners  were  no  longer  authorized 
to  act  as  his  agents,  is  bound  by  all  contracts  madeby  them  with  third 
persons,  on  the  faith  of  their  being  so  authorized.  But  if  we 
apply  this  rule,  either  in  the  terms  in  which  it  is  enunciated  in  Pick- 

(a)  6  A.  &  E.  474;  s.  c,  2  N.  &  P.  486. 
(6)  2  B.  &  A.  318.  (c)  9  B.  &  C.  586.  (d)  9  A.  &  E.  97. 
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ard  V.  Sears,  or  as  it  is  above  expounded,  the  finding  of  the  jury  is  in- 
sufficient to  entitle  the  defendant  to  have  a  verdict  entered  for  him 
on  the  plea  of  not  possessed.  It  is  not  found  that  he  intended  to  in- 
duce the  officer  to  seize  the  goods  as  those  of  Benjamia ;  and,  what- 
ever intention  he  had  on  Jiis  first  statement,  was  done  away  with  by 
an  opposite  statement,  before  the  seizure  took  place.  Nor  can  it  be 
said  that  any  reasonable  man  would  have  seized  the  goods  on  the 
faith  of  the  bankrupt's  representation,  taken  altogether.  In  truth,  in 
most  cases  to  which  the  doctrine  in  Pickardy.  Sears  is  to  be  applied, 
the  representation  is  such  as  to  amount  to  the  contract  or  license  of 
the  party  making  it.  Here  there  is  no  pretence  for  saying  it  amounted 
to  a  license,  and  a  contract  is  out  of  the  question.  We  therefore  think 
that  the  rule  must  be  discharged. 

Hule  discharged. 


SLIM  V.  CROUCHER. 

In  Chanceet,  March  10,  1860, 
[Reported  in  1  De  Gex,  Fisher  &  Jones,  518.] 

This  was  an  appeal  from  the  decree  made  by  Vice-Chancellor  Stu- 
art, directing  the  appellant  John  Thomas  Croucher,  within  one  month 
after  service  of  the  decree,  to  pay  to  the  plaintiff,  James  Slim,  the 
sum  of  300^.  and  interest  thereon  at  the  rate  of  bl.  per  cent,  per  annum 
from  the  2nd  of  May,  1857,  to  the  day  of  payment,  and  to  pay  the 
plaintiff  his  costs  of  suit  when  taxed. 

In  December,  1856,  a  builder  named  Thomas  Hudson,  having  fin- 
ished  building  four  houses  on  a  piece  of  land  in  Croucher  Place,  Brom- 
ley, in  Middlesex,  appUed  to  Messrs.  Norton  &  Co.  the  plaintiff's  so- 
licitors, and  requested  to  know  if  any  client  of  theirs  would  lend  Mr- 
Hudson  money  on  a  mortgage  of  the  houses,  informing  them  at  the 
same  time  that  Mr.  .John  Thomas  Croucher,  to  whom  the  land  be- 
longed on  which  the  houses  were  built,  had  agreed  to  grant  Mr.  Hud- 
son a  lease  of  it  for  98  years  and  a  half,  from  Christmas,  1853,  at  a 
peppercorn  rent. 

Messrs.  Norton  &  Co.  having  read  the  agreement  for  a  lease  which 
was  shown  to  them  by  Mr.  Hudson,  required  an  assurance  from  Mr. 
Croucher  that  he  would  grant  a  lease  according  to  the  agreement. 

Under  these  circumstances  Mr.  Hudson  applied  to  Mr.  Croucher 
and  informed  him  of  the  agreement,  and  Mr.  Croucher  thereupon 
wrote  and  sent  by  Mr.  Hudson  the  foUovring  letter  to  Mr.  Norton:— 

"Post-office,  ShadweU,  December  7,  1856. 

«  giE,— I  am  quite  agreeable  to  grant  a  peppercorn  lease  of  ground 
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on  which  four  houses  are  erected,  and  situate  at  Bromley,  to  Mr.  Hud- 
son. 

« I  am,  Sir,  yours,  &c.,  &c., 

"—Norton,  Esq."  «J.  T.  Croucher." 

The  plaintiff  then  satisfied  himself  of  the  value  of  the  proposed 
security,  and  Messrs.  Norton  &  Co.  proceeded  to  prepare  a  lease  in 
the  terms  agreed  upon. 

On  the  30th  of  January,  1857,  Messrs.  Norton  &  Co.  wrote  to  J.  T. 
Croucher  and  to  Hudson,  informing  them  that  the  draft  of  the  lease 
was  prepared,  and  requesting  them  to  call  and  examine  it.  Croucher 
and  Hudson  accordingly  called  and  examined  the  draft  lease  at  the 
office  of  Messrs.  Norton  &  Co.,  and  signed  at  the  foot  thereof  a  mem- 
orandum of  approval,  as  follows : — 

"  We  have  approved  and  do  approve  of  this  draft  lease  dated  the 
14th  January,  1857. 

"  J.  T.  Croucher. 
"  Thomas  Hudson." 

A  lease  was  afterwards  engrossed  from  this  draft,  and  with  a  coun- 
terpart was  duly  executed  by  both  Croucher  and  Hudson  at  the  office 
of  Messrs.  Norton  &  Co.,  who  retained  the  lease  on  behalf  of  the 
plaintiff  as  a  security,  and  handed  over  the  counterpart  to  Mr. 
Croucher. 

Between  the  19th  of  January,  1857,  and  the  2nd  of  May,  1857,  the 
plaintiff  advanced  to  Mr.  Hudson  various  sums  of  money,  amounting 
in  the  whole  to  300?.,  on  the  faith  of  the  security ;  and  on  the  2nd  of 
May,  1857,  Mr.  Hudson  delivered  to  the  plaintiff  a  deed  purporting  to 
be  a  mortgage  by  way  of  underlease  of  the  houses  comprised  in  the 
said  lease  to  secure  300Z.  and  interest. 

In  August,  1857,  Mr.  Hudson,  having  become  embarrassed,  went 
abroad,  where  he  had  ever  since  remained. 

Shortly  afterwards,  the  plaintiff  discovered  that  in  August,  1856, 
Mr.  Croucher  had  granted  to  Hudson  a  lease  for  ninety-nine  years,  or 
some  long  term  of  years,  which  lease  included  all  the  premises  com- 
prised in  the  plaintiff's  security,  and  was  still  subsisting.  This  lease 
had  been  duly  registered  at  the  Middlesex  Registry  Office,  and  after- 
wards assigned  by  Mr.  Hudson  for  value  to  a  stranger,  so  that  at  the 
date  of  the  plaintiff's  mortgage  Mr.  Croucher  had  no  right  to  grant 
to  Hudson  the  lease  which  he  had  mortgaged  to  the  plaintiff,  and,  in 
fact,  the  latter  lease  was  wholly  worthless. 

The  bill  was  filed  against  Croucher  and  Hudson,  and  stated  to  the 
above  effect  and  that  under  the  circumstances  aforesaid  the  plaintiff 
had  been  induced  to  lend  the  300?.  by  fraud,  misrepresentation  and 
concealment  on  the  part  of  both  the  defendants ;  and  that  Croucher, 
in  manner  aforesaid,  had  assisted  Hudson  in  misleading  and  deceiv- 
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ing  the  plaintiff,  and  in  obtaining  by  means  of  such  deception  the 
plaintiff's  money ;  and  it  prayed  that  Croucher  might  be  ordered  to 
repay  to  plaintiff  the  300^.,  with  iaterest,  from  the  respective  times 
of  advancing  the  sums  composing  the  same,  and  all  costs,  charges  and 
expenses  incurred  by  the  plaintiff  in  consequence  of  the  said  fraud, 
misrepresentation  and  concealment,  the  plaintiff  offering  to  deliver  up 
the  said  lease,  and  to  execute  a  release  as  the  Court  should  direct, 
and  that  Croucher  might  pay  to  the  plaintiff  his  costs  of  the  suit. 

The  appellant  Croucher  denied  the  truth  of  the  allegations  of  fraud, 
misrepresentation  and  concealment,  and  stated  by  way  of  defence 
that  at  the  time  of  granting  the  lease  comprised  in  the  plaintiff's  se- 
curity, he  had  forgotten  the  grant  by  him  to  Hudson  of  the  prior 
lease  of  the  same  premises,  and  had,  in  consequence,  inadvertently 
granted  the  second  lease. 

On  the  24th  of  January,  1860,  the  Vice-ChanceUor,  on  a  motion  for 
decree,  made  the  order  under  appeal. 

The  case  is  reported  in  the  2nd  volume  of  Mr.  Giffard's  Reports  {a). 

Mr.  Malins  and  Mr.  G.  L.  Russell  for  the  plaintiff. 

This  case  is  governed  by  Burrowes  v.  Lock  (5).  Equity  will  order 
the  defendant  Croucher  to  indemnify  the  plaintiff  for  the  loss  occa- 
sioned to  him  by  having  taken  the  security  of  an  invalid  lease,  rely- 
ing upon  the  representation  of  the  defendant  that  he  had  the  power 
to  grant  the  lease  ;  Evans  v.  Sichnell  (c)  ;  Mawlins  v.  Wickham  (d). 

Mr.  W.  D.  Lewis  and  Mr.  ^irrage  for  the  appellant  the  defendant 
Croucher. 

The  defendant  Croucher,  in  the  transaction  in  question,  did  not 
stand  in  any  fiduciary  relation  towards  the  plaintiff,  and  the  repre- 
sentation complained  of  was  made  without  fraud.  The  only  relief, 
therefore,  the  plaintiff  could  be  entitled  to  in  this  Court  would  be  a 
decree  for  specific  performance.  But  a  decree  for  specific  perform- 
ance is  out  of  the  question  in  the  circumstances  of  the  case,  and  it  be- 
ing impossible  to  replace  the  parties  in  the  position  in  which  they 
stood  before  the  misrepresentation  was  made,  this  Court  cannot  award 
compensation  for  the  loss  sustained  by  the  defendant  in  consequence 
of  the  nonperformance  of  the  contract  into  which  he  was  induced  to 
enter,  relyiag  upon  the  truth  of  such  representation.  His  remedy  is 
at  law  only.  The  rule  of  the  Court  is  thus  stated  by  Lord  Cotten- 
ham  in  Sainshwry  v.  Jones  ( e)  : — "  I  certainly  recollect  the  time  at 
which  there  was  a  floating  idea  in  the  profession,  that  this  Court 
might  award  conipensation  for  the  injury  sustained  by  the  nonper- 
formance of  a  contract,  in  the  event  of  the  primary  relief  for  a 
specific  performance  failing ;  and  I  have  formerly  seen  bills  praying 

(a)  Page  37.         (S)  19  Ves.  470.         (c)  6  Ves.  174.         (d!)  3  De  G.  &  J.  304. 

(«)  5  Myl.  &  Cr.  3. 
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such  relief ;  but  that  arises  from  my  having  known  the  profession 
sufficiently  long  to  recollect  the  time  when  the  decision  of  Lord  Ken- 
yon,  in  Denton  v.  Stewart  (a),  had  not  been  formally  overruled ;  but, 
at  that  time,  very  little  weight  was  attached  to  it,  and  very  few  in- 
stances occurred  in  which  plaintiffs  were  advised  to  ask  any  such  relief  ; 
and,  for  a  short  time,  Sir  W.  Grant's  decree  in  Greenaway  v.  Adams 
(b)  added  something  to  the  authority  of  Denton  v.  Stewart  (a),  al- 
though he  threw  out  strong  doubts  as  to  the  principle  of  that  case. 
This,  however,  lasted  but  a  short  time,  for,  Greenmoay  v.  Adams  (b) 
occurring  in  1806,  Lord  Eldon  in  1810,  in  Todd  v.  Gee  (c),  expressly 
overruled  Denton  v.  Stewart  (a),  and  from  that  time  there  has  not,  I 
believe,  been  any  doubt  upon  the  subject."  The  plaintiff's  loss,  in 
the  present  case,  has  been  occasioned,  in  a  great  measure,  by  his  own 
negligence  in  not  searching  the  register. 

They  referred  to  Pulsford  v.  Richards  {d) ;  Clifford  v.  Brooke  (e) ; 
Arnot  V.  Biscoe  (/) ;  Partridge  v.  Usborne  {g)  ;  Blair  v.  Bromley  (h) ; 
BoMslins  V.  Wickham  {%) ;  Edwards  v.  JHf Deary  (j) ;  Clare  Sail  v. 
Harding  iJe) ;  Dann  v.  Spurrier  {V) ;  Pearce  V.  Creswick  (m). 

Mr.  Malins  was  not  called  on  to  reply. 

The  Loed  Chancbllok  (n). 

The  defence  set  up  in  this  suit  is,  that  there  was  a  remedy  at  law, 
and  that  that  is  the  only  remedy  competent  to  the  plaintiff.  Now 
that  there  was  a  remedy  at  law  I  think  is  quite  clear.  Here  was  a 
misrepresentation  made  by  the  defendant  of  a  fact  which  ought  to 
have  been  within  his  knowledge,  it  was  made  with  the  intention  of 
being  acted  upon,  it  was  acted  upon,  and  thereby  a  loss  accrued  to  the 
plaintiff,  and  there  is  no  doubt  in  my  mind  that  an  action  would  lie 
and  that  it  would  be  for  a  jury  to  assess  the  damages.  I  am  of  opin- 
ion, however,  that  this  belongs  to  a  class  of  cases  over  which  courts 
of  law  and  courts  of  equity  have  a  common  jurisdiction,  and  ia 
which  the  procedure  of  both  jurisdictions  is  adapted  for  doing  justice. 
I  do  not  regret  that  there  is  such  a  class  of  cases,  nor  should  I  be 
sorry  to  see  it  extended.  But  being  of  opinion  that  this  is  a  case  iu 
which  a  court  of  equity  has  jurisdiction  as  well  as  a  court  of  law,  I 
think  that  it  is  a  much  fitter  case  for  a  court  of  equity  than  for  a 
court  of  law,  because  a  court  of  law  could  only  have  left  it  to  a  jury 
to  assess  the  damages ;  whereas  here,  by  the  superior  powers  of  the 
court  of  equity,  justice  can  be  done  between  the  parties  in  the  most 
minute  detail. 

There  has  been  a  misrepresentation;  and  if  there  had  been  moral 

(a)  1  Cox,  258.      (b)  12  Ves.  395.         (c)  17  Ves.  273.  (d)  17  Beav.  87. 

(e)  13  Ves.  131.      (/)  1  Ves.  sen.  95.     (g)  5  Russ.  195.  (h)  5  Hare,  542. 

ii)  3  De  G.  &  J.  304.  (j)  Coop.  308.  (fc)  6  Hare,  273.  (J)  7  Ves.  235. 

(m)  2  Hare,  286.  (n)  Lord  Campbell. 
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fraud  in  the  case,  it  could  hardly  have  been  disputed  that  a  court  of 
equity  would  have  had  jurisdiction  to  inquire  into  it,  and  to  call  upon 
the  defendant  to  disclose  all  that  he  knew,  and  give  relief  from  the 
consequences  of  the  fraud.  Now,  although  there  may  not  be  moral 
fraud  here,  yet  I  think  that  the  party  who  has  been  injured  has  a  right 
to  relief.  Mr.  Lewis,  in  a  very  able  argument,  has  cited  a  number  of 
cases  in  which  he  says  that  a  contrary  doctrine  has  been  laid  down  in 
this  Court,  but  he  has  not  cited  one  single  case  similar  to  this,  where 
it  is  held  that  equity  will  not  give  relief. 

I  think  that  his  authorities  may  be  divided  into  two  classes,  one 
where  there  was  only  a  general  claim  to  damages,  which  a  court  of 
equity  at  that  time  could  not  have  properly  assessed,  and  the  other 
class  where  there  was  a  breach  of  a  promise,  not  the  misrepresentation 
of  a  fact.  But  here  there  is  the  misrepresentation  of  a  fact,  and  there 
is  no  dif&culty  at  all  in  assessing  the  amount  of  the  loss  and  in  doing 
justice  between  the  parties.  I  cannot  distinguish  this  case  from  the 
case  of  Burrowes  v.  Lock  (a).  There  the  defendant  is  called  a  trustee, 
because  he  was  a  trustee,  but  the  word  is  used  merely  to  designate 
the  person  who  took  a  part  in  the  transaction.  There  was  no  fiduci- 
ary relation  between  the  plaintiff  and  the  trustee  who  made  the  mis- 
representation. They  were  strangers  to  each  other  just  as  much  as 
the  plaintiff  and  the  defendant  are  in  this  case,  but  the  trustee  stated, 
and  stated  innocently,  just  as  much  as  the  defendant  in  this  case, 
what  was  untrue ;  and  it  was  held  that  he  was  liable  to  make  good 
the  loss  that  had  arisen  from  his  misrepresentation.  I  believe  that 
every  word  which  Sir  William  Grant  uses  in  that  case  is  applicable  to 
this.  "  It  is  objected,"  he  says,  "that  this  is  a  demand  for  damages : 
also,  that  this  was  not  a  wilful  misrepresentation.  As  to  the  first 
point,  the  demand  is  properly  made  in  equity :  and  the  Lord  Chancellor, 
in  Evans  v.  Bicknell  (b),  declared  that  the  case  of  Pasley  v.  Freeman 
(c),  and  all  others  of  that  class,  were  more  fit  for  a  court  of  equity 
than  a  court  of  law :  but  his  Lordship  was  clearly  of  opinion  that  at 
least  there  is  a  concurrent  jurisdiction ;  and  says,  '  It  has  occurred  to 
me  that  that  case,  upon  the  principles  of  many  decisions  in  this  Court, 
might  have  been  maintained  here ;  for  it  is  a  very  old  head  of  equity 
that  if  a  representation  is  made  to  another  person,  going  to  deal  in  a 
matter  of  interest  upon  the  faith  of  that  representation,  the  former 
shall  make  that  representation  good  if  he  knows  it  to  be  false.' "  That 
is,  you  may  undo  the  transaction,  and  you  may  replace  the  person  to 
whom  the  representation  is  made  as  far  as  possible  in  the  same  situation 
in  which  he  was  before  the  representation  was  made.  Lord  Eldon  cer- 
tainly does  say,  « if  he  knows  it  to  be  false."  But  the  meaning  of  that 
quaMcation  of  the  proposition  is,  as  I  understand  the  words,  "  if  he 

(a)  10  Ves.  470.  (6)  6  Ves.  174.  (c)  3  T.  R.  51. 
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makes  a  misrepresentation  as  to  what  he  ought  to  have  known,  and 
what  he  did  at  one  time  know,  although  he  alleges  that  at  the  par- 
ticular moment  that  he  made  the  representation  he  had  forgotten  it." 
It  so  happens  that  in  the  case  of  Burrowes  v.  ZiOcJc  (a),  the  person  who 
made  the  representation  set  up  the  same  defence  as  is  now  done  by  Mr. 
Croucher.  Sir  W.  Grant  goes  on  to  say : — »  In  this  case  the  plaintiff 
was  going  to  deal  with  Cartwright  upon  a  matter  of  interest ;  and 
applied  to  the  person  best  qualified  to  give  information,  the  trustee,  to 
know  what  Cartwright  was  entitled  to:  who  told  the  plaintifiE  ex- 
pressly that  Cartwright  was  entitled  to  288^.,  and  had  an  undoubted 
right  to  make  an  assignment  to  that  extent,  knowing  that  he  had  not 
a  right  to  make  such  an  assignment,  having  previously  agreed  to  give 
another  person  IQl.  per  cent,  out  of  the  fund.  There  is  therefore  a 
concurrence  of  all  circumstances  which  the  Lord  Chancellor  thinks 
requisite  to  raise  the  equity.  The  excuse  alleged  by  the  trustee  is, 
that,  though  he  had  received  information  of  the  fact,  he  did  not  at  that 
time  recollect  it.  But  what  can  the  plaintiff  do  to  make  out  a  case  of 
this  kind,  but  show,  first  that  the  fact  as  represented  is  false,  secondly 
that  the  person  making  the  representation  had  a  knowledge  of  a  fact 
contrary  to  it." 

These  are  identically  the  circumstances  of  the  present  case,  and  Mr. 
Lewis,  I  think,  admitted  that  but  for  the  single  circumstance  of  the 
defendant  in  the  former  case  having  been  a  trustee,  the  cases  would 
be  precisely  the  same.  But,  as  I  have  already  observed,  the  trustee  in 
JBurrowes  v.  Lock  (a)  was  just  as  much  a  stranger  to  the  person  to 
whom  he  made  the  representation  as  Mr.  Croucher  was  a  stranger  to 
the  present  plaintiff.  It  seems  to  me  that  that  case  is  precisely  in 
point,  and  I  do  not  find  that  it  has  ever  been  questioned.  I  think  it  a 
sound  decision,  and  that  on  the  authority  of  it  this  appeal  ought  to  be 
dismissed. 

The  Lokd  Justice  Knight  Betjce. 

Of  the  merits  of  this  case,  with  an  exceedingly  slight  exception 
which  I  shall  notice,  there  of  course  can  be  no  possibility  of  question. 
A  country  whose  administration  of  justice  did  not  afford  redress  in  a 
case  of  the  present  description  would  not  be  in  a  state  of  civilization. 
The  only  point  reasonably  arguable  was,  in  which  of  the  courts  in  this 
country  redress  should  be  sought,  and  it  has  been  said  that  the  redress 
should  be  sought  in  a  court  of  law.  It  is  true  that  (according  to  mod- 
ern practice — a  useful  and  beneficial  practice  I  believe)  a  court  of  law 
would  afford  redress  in  the  case  by  means  of  an  action,  with  the  as- 
sistance of  a  jury,  but  the  courts  of  law  in  this  country  exercise 
jurisdiction  in  these  cases  by  means  of  a  gradual  extension  of  their 
powers — an  extension  which  I  believe  has  been  useful  to  society ;  and 

(a)  10  Ves.  470. 
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we  know  that  that  does  not  deprive  the  courts  of  equity  of  their  an- 
cient and  undoubted  jurisdiction  which  they  exercised  before  courts 
of  law  had  enlarged  their  limits.  The  observation  is  familiar — and 
some  of  us  have  heard  it  used  by  Lord  Eldon — that  the  jurisdiction 
not  only  belongs  to  this  Court,  but  belonged  to  it  originally.  I  do  not 
say  that  effectual  redress,  if  the  case  had  gone  before  a  jury,  would 
not  have  been  obtained.  But  there  is  really,  in  my  judgment,  no 
question,  except  on  two  points  of  little  importance :  one  is,  that  the 
rate  of  interest,  given  by  the  decree,  is  51.  per  cent,  instead  of  4:1. ;  the 
other  is,  that  the  plaintifif  has  not  been  directed  to  make  an  assignment 
of  the  leaseholds.  His  counsel,  however,  have  expressed  his  willing- 
ness to  undertake  to  execute  such  an  assignment  at  the  reasonable 
costs  of  the  defendant  Mr.  Croucher.  The  appellant  must  pay  the 
costs  of  this  appeal,  which  must  be  dismissed. 

The  Loed  Justicb  Tuenee. 

I  am  also  of  opinion  that  this  decree  is  right,  and  I  think  that  if  we 
were  to  grant  any  relief  upon  this  appeal,  we  should  be  very  much 
narrowing  an  old  jurisdiction  of  this  Court,  by  confining  it  to  cases  in 
which  the  jurisdiction  has  been  exercised.  We  should,  I  think,  be 
taking  the  cases  as  the  measure  of  the  jurisdiction  instead  of  as  the 
examples  of  that  jurisdiction.  Lord  Eldon,  in  £Ivans  v.  SicJcnell  (a), 
puts  the  case  plainly  and  pointedly  thus.  He  says : — The  question 
then  is,  supposing  the  husband's  interest  insufficient  to  satisfy 
the  mortgage,  whether  there  is  a  personal  demand  against  Bick- 
nell,  upon  the  circumstances  of  his  conduct ;  and  whether,  if  there  is, 
it  can  be  enforced  in  a  court  of  equity ;"  and  he  says — "  If  there  is  a 
jurisdiction  at  law  in  such  cases,  there  is  also  a  jurisdiction  in  equity ; 
and  then,  if  there  is  a  concurrent  jurisdiction,  there  can  be  no  reason 
for  dismissing  the  bill."  He  speaks  of  it  as  an  old  head  of  jurisdic- 
tion of  this  Court,  not  to  be  displaced  by  the  assumption  of  the 
jurisdiction  by  a  court  of  law,  but  which  must  remain  the  jurisdiction 
of  the  courts  of  equity  until  it  is  taken  away  by  statutory  enactment. 
I  think,  therefore,  that  the  authorities  support  the  decree.  I  do  not 
mean  to  say  that  in  all  cases  the  Court  will  exercise  the  jurisdiction. 
It  is  in  the  power  of  the  Court  to  say  that  it  vdll  not  do  so  in  particu- 
lar cases,  but  I  am  perfectly  satisfied  that  this  is  a  case  in  which  the 
jurisdiction  ought  to  be  exercised. 

My  opinion,  therefore,  is  that  the  appeal  must  be  dismissed  with 
costs. 

(a)  6  Ves.  174-182. 
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CARTER  V.  BOEHM. 

In  the  King's  Bench,  Eastee  Teem,  1766. 

[Reported  in  3  Burrow,  1905.] 

This  was  an  insurance  cause,  upon  a  policy  underwritten  by  Mr. 
Charles  Boehm,  of  interest  or  no  interest  /  without  benefit  of  salvage. 
The  insurance  was  made  toy  the  plaintiff,  for  the  benefit  of  his  brother, 
Governor  George  Carter. 

It  was  tried  before  Lord  Mansfield  at  Guildhall ;  and  a  verdict  was 
found  for  the  plaintiff  by  a  special  jury  of  merchants. 

On  Saturday,  the  19th  of  April  last,  Mr.  Recorder  Eyre,  on  behalf 
of  the  defendant,  moved  for  a  new  trial. 

His  objection  was,  "  that  circumstances  were  not  sufficiently  dis- 
closed." 

A  rule  was  made  to  show  cause  :  and  copies  of  letters  and  deposi- 
tions were  ordered  to  be  left  with  Lord  Mansfield. 

N.  B.    Four  other  cases  depended  upon  this. 

The  counsel  for  the  plaintiff,  viz.  Mr.  Morton,  Mr.  Dunning,  and  Mr. 
Wallace,  showed  cause  on  Thursday,  the  first  of  this  month.    But  first, 

Lord  Mansfield  reported  the  evidence.  That  it  was  an  action  on  a 
policy  of  insurance  for  one  year :  viz.  from  16th  of  October,  1759,  to 
16th  of  October,  1760,  for  the  benefit  of  the  Governor  of  Fort  Marl- 
borough, George  Carter,  against  the  loss  of  Fort  Marlborough,  in  the 
island  of  Sumatra  in  the  East  Indies,  by  its  being  taken  by  a  foreign 
enemy.  The  event  happened :  the  fort  was  taken,  by  Count  D'Estaigne, 
within  the  year. 

The  first  witness  was  Cawthorne,  the  policy-broker,  who  produced 
the  memorandum  given  by  the  governor's  brother,  the  plaintiff,  to 
him :  and  the  use  made  of  these  instructions  was  to  show  "  that  the 
insurance  was  made  for  the  benefit  of  Governor  Carter,  and  to  insure 
him  against  the  taking  of  the  fort  by  a  foreign  enemy." 

Both  sides  had  been  long  in  Chancery :  and  the  Chancery  evidence 
on  both  sides  was  read  at  the  trial. 

It  was  objected,  on  behalf  of  the  defendant,  to  be  a  fraud,  by  con- 
cealment of  circumstances  which  ought  to  have  been  disclosed ;  and 
particularly  the  weakness  of  the  fort,  and  the  probability  of  its  being 
attacked  by  the  French :  which  concealment  was  offered  to  be  proved 
by  two  letters.  The  first  was  a  letter  from  the  Governor  to  his  brother 
Roger  Carter,  his  trustee,  the  plaintiff  in  this  cause :  the  second  was 
from  the  Governor  to  the  East  India  Company. 

The  evidence  in  reply  to  this  objection  consisted  of  three  depositions 
in  Chancery,  setting  forth  that  the  Governor  had  20,000/.  in  effects. 
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and  only  insured  10,000^. :  and  that  he  was  guilty  of  no  fault  in  de- 
fending the  fort. 

The  first  of  these  depositions  was  Captain  Tryon's :  which  proved 
that  this  was  not  a  fort  proper  or  designed  to  resist  European  enemies, 
but  only  calculated  for  defence  against  the  natives  of  the  island  of 
Sumatra ;  and  also  that  the  Governor's  ofllce  is  not  military,  but  only 
mercantile ;  and  that  Fort  Marlborough  is  only  a  subordinate  factory 
to  Fort  St.  George. 

There  was  no  evidence  to  the  contrary.  And  a  verdict  was  found 
for  the  plaintiff,  by  a  special  jury. 

After  his  lordship  had  made  his  report, 

The  counsel  for  the  plaintiff  proceeded  to  show  cause  against  a  new 
trial. 

They  argued  that  there  was  no  such  concealment  of  circumstances 
(as  the  weakness  of  the  fort,  or  the  probability  of  the  attack)  as  would 
amount  to  a  fraud  sufficient  to  vitiate  this  contract ;  all  which  circum- 
stances were  universally  known  to  every  merchant  upon  the  Exchange 
of  London.  And  all  these  circumstances  they  said  were  fully  consid- 
ered by  a  special  jury  of  merchants,  who  are  the  proper  judges  of 
them. 

And  Mr.  Dunning  laid  it  down  as  a  rule — "  That  the  insured  is  only 
obliged  to  discover  facts ;  not  the  ideas  or  speculations  which  he  may 
entertain  upon  such  facts. " 

They  said  this  insurance  was,  in  reality,  no  more  than  a  wager  • 
"whether  the  French  would  think  it  their  interest  to  attack  this  fort ; 
and  if  they  should,  whether  they  would  be  able  to  get  a  ship  of  war 
up  the  river,  or  not. " 

Sir  Fletcher  Norton  and  Mr.  Recorder  Eyre  argued,  contra,  for  the 
defendant,  the  underwriter. 

They  insisted,  that  the  insurer  has  a  right  to  know  as  much  as  the 
insured  himself  knows. 

They  alleged,  too,  that  the  broker  is  the  sole  agent  of  the  insured. 

These  are  general,  universal  principles,  in  all  insurances. 

Then  they  proceeded  to  argue  in  support  of  the  present  objection. 

The  broker  had,  they  said,  on  being  cross-examined,  owned  that  he 
did  not  believe  that  the  insurer  would  have  meddled  Avith  the  insur- 
ance, if  he  had  seen  these  two  letters. 

All  the  circumstances  ought  to  be  disclosed. 

This  wager  is  not  only  "  whether  the  fort  shall  be  attacked ; "  but 
"  whether  it  shall  be  attacked  and  taken. " 

Whatever  really  increases  the  risk  ought  to  be  disclosed. 

Then  they  entered  into  the  particulars  which  had  been  here  kept 
concealed.  And  they  insisted  strongly,  that  the  plaintiff  ought  to  have 
discovered  the  weakness  and  absolute  indefensibility  of  the  fort.    In 
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this  case,  as  against  the  insurer,  he  was  obliged  to  make  such  discov- 
ery ;  though  he  acted  for  the  Governor.  Indeed,  a  Governor  ought 
not,  m  point  of  policy,  to  be  permitted  to  insure  at  all :  but  if  he  is  per- 
mitted to  insure,  or  will  insure,  he  ought  to  disclose  all  facts. 

It  cannot  be  supposed  that  the  insurer  would  have  insured  so  low, 
at  il.  per  cent.,  if  he  had  known  of  these  letters. 

It  is  begging  the  question  to  say,  "  that  a  fort  is  not  intended  for  de- 
fence against  an  enemy. "  The  supposition  is  absurd  and  ridiculous- 
It  must  be  presumed  that  it  was  intended  for  that  purpose ;  and  the 
presumption  was  "  that  the  fort,  the  powder,  the  guns,  &c.,  were  in  a 
good  and  proper  condition. "  If  they  were  not,  (and  it  is  agreed  that 
in  fact  they  were  not,  and  that  the  Governor  knew  it,)  it  ought  to  have 
been  disclosed.  But  if  he  had  disclosed  this,  he  could  not  have  got 
the  insurance.  Therefore,  this  was  a  fraudulent  concealment :  and  the 
underwriter  is  not  liable. 

It  does  not  follow,  that  because  he  did  not  insure  his  whole  property, 
therefore  it  is  good  for  what  he  has  judged  proper  to  insure.  He  might 
have  his  reasons  for  insuring  only  a  part,  and  not  the  whole. 

Cur.  adv.  vult. 
Lord  Mansfield  now  deUvered  the  resolution  of  the  Court. 

This  is  a  motion  for  a  new  trial. 

In  support  of  it  the  coimsel  for  the  defendant  contend, «« that  some 
circumstances  in  the  knowledge  of  Governor  Carter,  not  having  been 
mentioned  at  the  time  the  policy  was  underwrote,  amount  to  a  conceal- 
ment, which  ought,  in  law,  to  avoid  the  policy. " 

The  counsel  for  the  plainttEE  insist,  "that  the  not  mentioning  these 
particulars  does  not  amount  to  a  concealment  which  ought,  in  law,  to 
avoid  the  policy ;  either  as  a  fraud ;  or,  as  varying  the  contract. " 

1st.  It  may  be  proper  to  say  something,  in  general,  of  concealments 
which  avoid  a  policy. 

2ndly.    To  state  particularly  the  case  now  imder  consideration. 

Srdly.  To  examme  whether  the  verdict,  which  finds  this  policy 
good,  although  the  particulars  objected  were  not  mentioned,  is  weU 
founded. 

First.    Insurance  is  a  contract  upon  speculation. 

The  special  facts,  upon  which  the  contingent  chance  is  to  be  com- 
puted, lie  most  commonly  in  the  knowledge  of  the  insured  only :  the 
underwriter  trusts  to  his  representation,  and  proceeds  upon  confidence 
that  he  does  not  keep  back  any  circumstance  in  his  knowledge,  to  mis- 
lead the  underwriter  into  a  belief  that  the  circumstance  does  not  exist, 
and  to  induce  him  to  estimate  the  risk  as  if  it  did  not  exist. 

The  keeping  back  such  circumstance  is  a  fraud,  and  therefore  the  policy 
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is  void.  Although  the  suppression  should  happen  through  mistake, 
without  any  fraudulent  intention ;  yet  still  the  underwriter  is  deceived, 
and  the  policy  is  void ;  because  the  risk  run  is  really  different  from 
the  risk  understood  and  intended  to  be  run  at  the  time  of  the  agree- 
ment. 

The  policy  would  equally  be  void,  against  the  underwriter,  if  he 
concealed ;  as  if  he  insured  a  ship  on  her  voyage,  which  he  privately 
knew  to  be  arrived :  and  an  action  would  he  to  recover  the  pre- 
mium. 

The  governing  principle  is  applicable  to  all  contracts  and  dealings. 

Good  faith  forbids  either  party,  by  concealing  what  he  privately 
knows,  to  draw  the  other  into  a  bargain  from  his  ignorance  of  that 
fact  and  his  believing  the  contrary. 

But  either  party  may  be  innocently  silent  as  to  grounds  open  to 
both  to  exercise  their  judgment  upon.  "  Aliud  est  celare ;  aliud,  tacere : 
neque  enim  id  est  celare  quicquid  reticeas :  sed  cum  quod  tu  scias,  id 
ignorare  emolumenti  tui  causa  veils  eos,  quorum  intersit  id  scire  "(a). 

This  definition  of  concealment,  restrained  to  the  efficient  motive  and 
precise  subject  of  any  contract,  will  generally  hold  to  make  it  void,  in 
favor  of  the  party  misled  by  his  ignorance  of  the  thing  concealed. 

There  are  many  matters,  as  to  which  the  insured  may  be  innocently 
silent ;  he  need  not  mention  what  the  underwriter  knows — "  Scientia 
utrinque  par  pares  contrahentes  facit." 

An  underwriter  cannot  insist  that  the  policy  is  void,  because  the 
insured  did  not  tell  him  what  he  actually  knew ;  what  way  soever  he 
came  to  the  knowledge. 

The  insurer  need  not  mention  what  the  underwriter  ought  to  know ; 
what  he  takes  upon  himself  the  knowledge  of ;  or  what  he  waives 
being  informed  of. 

The  underwriter  needs  not  be  told  what  lessens  the  risk  agreed  and 
understood  to  be  run  by  the  express  terms  of  the  policy.  He  needs 
not  be  told  general  topics  of  speculation :  as,  for  instance,  the  under- 
writer is  bound  to  know  every  cause  which  may  occasion  natural 
perils ;  as,  the  difficulty  of  the  voyage— the  kind  of  seasons— the  pro- 
bability of  lightning,  hurricanes,  earthquakes,  &c.  He  is  bound  to 
know  every  cause  which  may  occasion  political  perils ;  from  the  rup- 
tures of  states ;  from  war,  and  the  various  operations  of  it.  He  io 
bound  to  know  the  probability  of  safety,  from  the  continuance  or 
return  of  peace ;  from  the  imbecility  of  the  enemy,  through  the  weak- 
ness of  their  councils,  or  their  want  of  strength,  &c. 

(a)  This  passage,  which  is  taken  from  Cic.  de  Off.  Lih.  in.  c.  13,  was  also  cited  by 
Lord  Abinger  in  Comfoot  v.  Fowke,  6  M.  &  W.  380,  and  by  Knight  Bruce  in  Nel- 
thorpe  V.  Holgate,  1  Collyer,  221.  In  Pry  on  Specific  Performance,  2nd  edn.  p.  306, 
note  2,  where  the  passage  is  also  cited,  it  is  remarked:—"  if  the  whole  is  to  express 


the  principles  of  our  law,  velis  must,  it  is  conceived,  import  not  only  will  but  some 
act  consequent  thereupon."    Ed. 
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If  an  underwriter  insures  private  ships  of  war,  by  sea  and  on  shore, 
from  ports  to  ports,  and  places  to  places,  anywhere,  he  needs  not  be 
told  the  secret  enterprises  they  are  destined  upon ;  because  he  knows 
some  expedition  must  be  in  view ;  and  from  the  nature  of  his  con- 
tract, without  being  told,  he  waives  the  information.  If  he  insures  for 
three  years,  he  needs  not  be  told  any  circumstance  to  show  it  may  be 
over  in  two :  or  if  he  insures  a  voyage,  with  liberty  of  deviation,  he 
needs  not  be  told  what  tends  to  show  there  will  be  no  deviation. 

Men  argue  differently,  from  natural  phenomena,  and  political  appear- 
ances :  they  have  different  capacities,  different  degrees  of  knowledge 
and  different  intelligence.  But  the  means  of  information  and  judging 
are  open  to  both :  each  professes  to  act  from  his  own  skill  and  sagacity ; 
and,  therefore,  neither  needs  to  communicate  to  the  other. 

The  reason  of  the  rule  which  obliges  parties  to  disclose  is  to  prevent 
fraud,  and  to  encourage  good  faith.  It  is  adapted  to  such  facts  as 
vary  the  nature  of  the  contract;  which  one  privately  knows,  and  the 
other  is  ignorant  of,  and  has  no  reason  to  suspect. 

The  question,  therefore,  must  always  be  "  whether  there  was,  under 
all  the  circumstances  at  the  time  the  policy  was  underwritten,  a  fair 
representation ;  or  a  concealment ;  fraudulent,  if  designed ;  or  though 
not  designed,  varying  materially  the  object  of  the  policy,  and  chang- 
ing the  risk  imderstood  to  be  run." 

This  brings  me,  in  the  second  place,  to  state  the  case  now  under 
consideration. 

The  policy  is  against  the  loss  of  Fort  Marlborough,  from  being 
destroyed  by,  taken  by,  or  surrendered  unto,  any  European  enemy, 
between  the  1st  of  October,  1759,  and  1st  of  October,  1760.  It  was 
underwritten  on  the  9th  of  May,  1760. 

The  underwriter  knew  at  the  time  that  the  policy  was  to  indemnify, 
to  that  amount,  Roger  Carter,  the  Governor  of  Fort  Marlborough,  in 
case  the  event  insured  against  should  happen.  The  Governor's  instruc- 
tions for  the  insurance,  bearing  date  at  Fort  Marlborough,  the  22nd 
of  September,  1759,  were  laid  before  the  underwriter.  Two  actions 
upon  this  policy  were  tried  before  me  in  the  year  1762.  The  defend- 
ants then  knew  of  a  letter  written  to  the  East  India  Company,  which 
the  Company  offered  to  put  into  my  hands ;  but  would  not  deliver  to 
the  parties,  because  it  contained  some  matters  which  they  did  not 
think  proper  to  be  made  public. 

An  objection  occurred  tome  at  the  trial,  "whether  a  policy,  against 
the  loss  of  Fort  Marlborough,  for  the  benefit  of  the  Governor,  was 
good,"  upon  the  principle  which  does  not  allow  a  sailor  to  insure  his 
wages. 

But  considering  that  this  place,  though  called  a  fort,  was  really  but  a 
factory  or  settlement  for  trade ;  and  that  he,  though  called  a  Governor, 
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was  really  but  a  merchant :  considering,  too,  that  the  law  allows  a 
captain  of  a  ship  to  insure  goods  which  he  has  on  board,  or  his  share 
in  the  ship,  if  he  be  a  part-owner  ;  and  the  captain  of  a  privateer,  if 
he  be  a  part-owner,  to  insure  his  share :  considering,  too,  that  the 
objection  did  not  lie,  upon  any  ground  of  justice,  in  the  mouth  of  the 
underwriter,  who  knew  him  to  be  the  Governor  at  the  time  he  took 
the  premium — and  as,  with  regard  to  principles  of  public  convenience, 
the  case  so  seldom  happens,  ( I  never  saw  one  before,)  any  danger 
from  the  example  is  Uttle  to  be  apprehended — I  did  not  think  myself 
warranted,  upon  that  point,  to  nonsuit  the  plaintiff ;  especially,  too, 
as  the  objection  did  not  come  from  the  Bar. 

Though  this  point  was  mentioned,  it  was  not  insisted  upon  at  the 
last  trial;  nor  has  it  been  seriously  argued,  upon  this  motion,  as 
sufficient, 'alone,  to  vacate  the  policy :  and  if  it  had,  we  are  all  of 
opinion  "  that  we  are  not  warranted  to  say  it  is  void  upon  this  ac- 
count." 

Upon  the  plaintiff's  obtaining  these  two  verdicts,  the  underwriters 
went  into  a  court  of  equity ;  where  they  have  had  an  opportunity  to 
sift  everything  to  the  bottom,  to  get  every  discovery  from  the  Gover- 
nor and  his  brother,  and  to  examine  any  witnesses  who  were  upon 
the  spot.  At  last,  after  the  fullest  investigation  of  every  kind,  the 
present  action  came  on  to  be  tried  at  the  sittings  after  last  term. 

The  plaintiff  proved,  without  contradiction,  that  the  place  called 
Bencoolen,  or  Fort  Marlborough,  is  a  factory  or  settlement,  but  no 
military  fort  or  fortress.  That  it  was  not  established  for  a  place  of 
arms  or  defence  against  the  attacks  of  an  European  enemy ;  but  merely 
for  the  purpose  of  trade,  and  of  defence  against  the  natives.  That 
the  fort  was  only  intended  and  built  with  an  intent  to  keep  off  the 
country  blacks.  That  the  only  security  against  European  ships  of 
war  consisted  in  the  difficulty  of  the  entrance  and  navigation  of  the 
river,  for  want  of  proper  pilots.  That  the  general  state  and  condi- 
tion of  the  said  fort,  and  of  the  strength  thereof,  was,  in  general,  well 
known  by  most  persons  conversant  or  acquainted  with  Indian  af- 
fairs, or  the  state  of  the  Company's  factories  or  settlements ;  and 
could  not  be  kept  secret  or  concealed  from  persons  who  should 
endeavor,  by  proper  inquiry,  to  inform  themselves.  That  there  were 
no  apprehensions  or  intelligence  of  any  attack  by  the  French,  imtil 
they  attacked  ISTattal  in  February,  1760.  That  on  the  8th  of  Feb- 
ruary, 1760,  there  was  no  suspicion  of  any  design  by  the  French. 
That  the  Governor  then  bought,  from  the  witness,  goods  to  the  value 
of  4,000^.,  and  had  goods  to  the  value  of  above  20,000?.  and  then  dealt 
for  50,000?.  and  upwards.  That  on  the  1st  of  April,  1760,  the  fort  was 
attacked  by  a  French  man-of-war  of  64  guns,  and  a  frigate  of  20  guns 
under  the  Count  D'Estaigne,  brought  in  by  Dutch  pilots ;  unavoidably 
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taken ;  and  afterwards  delivered  to  the  Dutch ;  and  the  prisoners  sent 
to  Batavia. 

On  the  part  of  the  defendant.  After  all  the  opportunities  of  in- 
quiry, no  evidence  was  offered  that  the  French  ever  had.  any  design 
upon  Fort  Marlborough  before  the  end  of  March,  1760  ;  or  that  there 
was  the  least  intelligence  or  alarm  "that  they  might  make  the  at- 
tempt," till  the  taking  of  Nattal  in  the  year  1760. 

They  did  not  offer  to  disprove  the  evidence  that  the  Governor  had 
acted,  as  in  full  security,  long  after  the  month  of  September,  1759 ; 
and  had  turned  his  money  into  goods  so  late  as  the  8th  of  February, 
1760.  There  was  no  attempt  to  show  that  he  had  not  lost  by  the 
capture  very  considerably  beyond  the  value  of  the  insurance. 

But  the  defendant  relied  upon  a  letter,  written  to  the  East  India 
Company,  bearing  the  date  the  16th  of  September,  1759,  which  was 
sent  to  England  by  the  Pitt,  captain  Wilson,  who  arrived  in  May, 
1760,  together  with  the  instructions  for  insuring ;  and  also  a  letter 
bearing  date  the  22nd  of  September,  1759,  sent  to  the  plaintiff  by  the 
same  conveyance,  and  at  the  same  time,  ( which  letters  his  Lordship 
repeated)  (a). 

They  relied  too  upon  the  cross-examination  of  the  broker  who 
negotiated  the  policy,  "that,  in  his  opinion,  these  letters  ought  to 
have  been  shown,  or  the  contents  disclosed ;  and  if  they  had,  the  pol- 
icy would  not  have  been  under-written." 

The  defendant's  counsel  contended  at  the  trial,  as  they  have  done 
upon  this  motion,  "  that  the  policy  was  void." 

1st.  Because  the  state  and  condition  of  the  fort,  mentioned  in  the 
Governor's  letter  to  the  East  India  Company,  was  not  disclosed. 

2ndly.  Because  he  did  not  disclose  that  the  French,  not  being  in  a 
condition  to  relieve  their  friends  upon  the  coast,  were  more  likely  to 
make  an  attack  upon  this  settlement,  rather  than  remain  idle, 

Srdly.  That  he  had  not  disclosed  his  having  received  a  letter  of  the 
4th  of  February,  1759,  from  which  it  seemed  that  the  French  had  a 
design  to  take  this  settlement,  by  surprise,  the  year  before. 

They  also  contended  that  the  opinion  of  the  broker  was  almost  de- 
cisive. 

The  whole  was  laid  before  the  jury ;  who  found  for  the  plaintiff. 

(a)  The  former  of  them  notifies  to  the  East  India  Company,  that  the  French  had, 
the  preceding  year,  a  design  on  foot,  to  attempt  taking  that  settlement  by  surprise; 
and  that  it  was  very  probable  they  might  revive  that  design.  It  confesses  and 
represents  the  weakness  of  the  fort;  its  being  sadly  supplied  with  stores,  arms,  and 
ammunition;  and  the  impracticability  of  maintaining  it  (in  its  then  state)  against 
an  European  enemy. 

The  latter  letter  (to  his  brother)  owns  that  he  is  "  now  more  afraid  than  formerly 
that  the  French  should  attack  and  take  the  settlement;  for,  as  they  cannot  muster 
a  force  to  relieve  their  friends  at  the  coast,  they  may,  rather  than  remain  idle,  pay 
us  a  visit.  It  seems  they  had  such  an  intention  last  year."  And  therefore  he  de- 
sires his  brother  to  get  an  insurance  made  upon  his  stock  there. 
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Thirdly.  It  remains  to  consider  these  objections,  and  to  examine 
"  Whether  this  verdict  is  well  founded." 

To  this  purpose,  it  is  necessary  to  consider  the  nature  of  the  con- 
tract, at  the  time  it  was  entered  into. 

The  policy  was  signed  in  May,  1760.  The  contingency  was, 
"  Whether  Fort  Marlborough  was  or  would  be  taken,  by  an  European 
enemy,  between  October,  1759,  and  October,  1760." 

The  computation  of  the  risk  depended  upon  the  chance,  "  Whether 
any  European  power  would  attack  the  place  by  sea."  If  they  did,  it 
was  incapable  of  resistance. 

The  underwriter  at  London,  in  May,  1760,  could  judge  much  better 
of  the  probability  of  the  contingency,  than  Governor  Carter  could  at 
Fort  Marlborough,  in  September,  1759.  He  knew  the  success  of  the 
operations  of  the  war  in  Europe.  He  knew  what  naval  force  the 
English  and  French  had  sent  to  the  East  Indies.  He  knew  from  a 
comparison  of  that  force,  whether  the  sea  was  open  to  any  such  at- 
tempt by  the  French.  He  knew,  or  might  know,  every  thing  which 
was  known  at  Fort  Marlborough  in  September,  1759,  of  the  general 
state  of  affairs  in  the  East  Indies,  or  the  particular  condition  of  Fort 
Marlborough,  by  the  ship  which  brought  the  orders  for  the  insurance. 
He  knew  that  ship  must  have  brought  many  letters  to  the  East  India 
Company ;  and,  particularly,  from  the  Governor.  He  knew  what  prob- 
ability there  was  of  the  Dutch  committing  or  having  committed  hostil- 
ities. 

Under  these  circumstances,  and  with  this  knowledge,  he  insures 
against  the  general  contingency  of  the  place  being  attacked  by  an 
European  power. 

If  there  had  been  any  design  on  foot,  or  any  enterprise  begun,  in 
September,  1759,  to  the  knowledge  of  the  Governor,  it  would  have 
varied  the  risk  understood  by  the  underwriter ;  because,  not  being  told 
a  particular  design  or  attack  then  subsisting,  he  estimated  the  risk 
upon  the  foot  of  an  uncertain  operation,  which  might  or  might  not  be 
attempted. 

But  the  Governor  had  no  notice  of  any  design  subsisting  in  Sept. 
1759.  There  was  no  such  design,  in  fact :  the  attempt  was  made  with- 
out premeditation,  from  the  sudden  opportunity  of  a  favorable  occa- 
sion, by  the  connivance  and  assistance  of  the  Dutch,  which  tempted 
Count  D'Estaigne  to  break  his  parol. 

These  being  the  circumstances  under  which  the  contract  was  en- 
tered into,  we  shall  be  better  able  to  judge  of  the  objections  upon  the 
foot  of  concealment. 

The  first  concealment  is,  that  he  did  not  disclose  the  condition  of 
the  place. 

The  underwriter  knew  the  insurance  was  for  the  Governor.    He 
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knew  the  Governor  must  be  acquainted  with  the  state  of  the  place. 
He  knew  the  Governor  could  not  disclose  it,  consistent  with  his  duty. 
He  knew  the  Governor,  by  insuring,  apprehended  at  least  the  possi- 
bility of  an  attack.  With  this  knowledge,  without  asking  a  question, 
he  underwrote. 

By  so  doing,  he  took  the  knowledge  of  the  state  of  the  place  upon 
himself.  It  was  a  matter  as  to  which  he  might  be  informed,  various 
ways  :  it  was  not  a  matter  within  the  private  knowledg/e  of  the  Governor 
only. 

But,  not  to  rely  upon  that.  The  utmost  which  can  be  contended  is, 
that  the  underwriter  trusted  to  the  fort  being  in  the  condition  in  which 
it  ought  to  be  :  in  like  manner,  as  it  is  taken  for  granted,  that  a  ship 
insured  is  sea-worthy. 

What  is  that  condition?  All  the  witnesses  agree  "that  it  was  only 
to  resist  the  natives,  and  not  an  European  force."  The  policy  insures 
against  a  total  loss ;  taking  for  granted  "  that  if  the  place  was 
attacked,  it  would  be  lost." 

The  contingency  therefore  which  the  underwriter  has  insured  against 
is,  "  Whether  the  place  would  be  attacked  by  an  European  force ; "  and 
not,  "  Whether  it  would  be  able  to  resist  such  an  attack,  if  the  ships 
could  get  up  the  river." 

It  was  particularly  left  to  the  jury  to  consider,  "  Whether  this  was 
the  contingency  in  the  contemplation  of  the  parties  : "  they  have  found 
that  it  was. 

And  we  are  all  of  opinion,  "that,  in  this  respect,  their  conclusion 
is  agreeable  to  the  evidence." 

In  this  view,  the  state  and  condition  of  the  place  was  material  only 
in  case  of  a  land  attack  by  the  natives. 

The  second  concealment  is — His  not  having  disclosed,  that,  from  the 
French  not  being  able  to  relieve  their  friends  upon  the  coast,  they 
might  make  them  a  visit. 

This  is  no  part  of  the  fact  of  the  case :  it  is  mere  speculation  of  the 
Governor's  from  the  general  state  of  the  war.  The  conjecture  was 
dictated  to  him  from  his  fears.  It  is  a  bold  attempt,  for  the  conquered 
to  attack  the  conqueror,  in  his  own  dominions.  The  practicability  of 
it,  in  this  case,  depended  upon  the  English  naval  force  in  those  seas ; 
which  the  underwriter  could  better  judge  of  at  London  in  May,  1760, 
than  the  Governor  could  at  Fort  Marlborough  in  September,  1759. 

The  third  concealment  is — That  he  did  not  disclose  the  letter  from 
Mr.  Winch,  of  the  4th  of  February,  1759,  mentioning  the  design  of  the 
French,  the  year  before. 

What  the  letter  was  ;  how  he  mentioned  the  design,  or  upon  what 
authority  he  mentioned  it ;  or  by  whom  the  design  was  supposed  to  be 
imagined,  does  not  appear.    The  defendant  has  had  every  opportunity 
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of  discovery ;  and  nothing  has  come  out  upon  it,  as  to  this  letter, 
which  he  thmks  makes  for  his  purpose. 

The  plaintiff  offered  to  read  the  account  Winch  wrote  to  the  East 
India  Company :  which  was  objected  to ;  and  therefore  not  read.  The 
nature  of  that  intelligence  therefore  is  very  doubtful.  But  taking  it 
in  the  strongest  light,  it  is  a  report  of  a  design  to  surprise,  the  year 
before ;  but  then  dropped. 

This  is  a  topic  of  mere  general  speculation ;  which  made  no  part  of 
the  fact  of  the  case  upon  which  the  insurance  was  to  be  made. 

It  was  said.  If  a  man  insured  a  ship,  knowing  that  two  privateers 
were  lying  in  her  way,  without  mentioning  that  circumstance,  it  would 
be  a  fraud ;  I  agree  to  it.  But  if  he  knew  that  two  privateers  had  been 
there  the  year  before,  it  would  be  no  fraud,  not  to  mention  that  cir- 
cumstance :  because,  it  does  not  follow  that  they  will  cruise  this  year 
at  the  same  time,  in  the  same  place :  or  that  they  are  in  a  condition  to 
do  it.  If  the  circumstance  of  "  this  design  laid  aside  "  had  been  men- 
tioned, it  would  have  tended  rather  to  lessen  the  risk,  than  increase  it : 
for,  the  design  of  a  surprise  which  has  transpired,  and  been  laid  aside, 
is  less  likely  to  be  taken  up  again ;  especially  by  a  vanquished  enemy. 

The  jury  considered  the  nature  of  the  Governor's  silence,  as  to  these 
particulars  :  they  thought  it  innocent ;  and  that  omission  to  mention 
them  did  not  vary  the  contract.  And  we  are  all  of  opinion,  "  That,  in 
this  respect,  they  judged  extremely  right." 

There  is  a  sUence,  not  objected  to  at  the  trial  nor  upon  this  motion ; 
which  might  with  as  much  reason  have  been  objected  to,  as  the  two 
last  omissions ;  rather  more. 

It  appears  by  the  Governor's  letter  to  the  plaiatiff,  "  That  he  was 
principally  apprehensive  of  a  Dutch  war."  He  certainly  had,  what  he 
thought,  good  grounds  for  this  apprehension.  Coimt  D'Estaigne  be- 
ing piloted  by  the  Dutch,  delivering  the  fort  to  the  Dutch,  and  sending 
the  prisoners  to  Batavia,  is  a  confirmation  of  those  grounds.  And 
probably,  the  loss  of  the  place  was  owing  to  the  Dutch.  The  French 
could  not  have  got  up  the  river  without  Dutch  pilots :  and  it  is  plain, 
the  whole  was  concerted  with  them.  And  yet,  at  the  time  of  under- 
writiQg  the  policy,  there  was  no  intimation  about  the  Dutch. 

The  reason  why  the  counsel  have  not  objected  to  his  not  disclosing 
the  grounds  of  this  apprehension,  is,  because  it  must  have  arisen  from 
political  speculation  and  general  intelligence :  therefore,  they  agree  it 
is  not  necessary  to  communicate  such  thuigs  to  an  underwriter. 

Lastly.    Great  stress  was  laid  upon  the  opinion  of  the  broker. 

But  we  all  think  the  jury  ought  not  to  pay  the  least  regard  to  it. 
It  is  mere  opinion ;  which  is  not  evidence.  It  is  opinion  after  an  event. 
It  is  opinion  without  the  least  foundation  from  any  previous  precedent 
or  usage.    It  is  an  opinion  which,  if  rightly  formed,  could  only  be 
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drawn  from  the  same  premisses  from  which  the  court  and  jury  were 
to  determine  the  cause  :  and  therefore  it  is  improper  and  irrelevant  in 
the  mouth  of  a  witness. 

There  is  no  imputation  upon  the  Governor,  as  to  any  intention  of 
fraud.  By  the  same  conveyance,  which  brought  his  orders  to  insure, 
he  wrote  to  the  company  everything  which  he  knew  or  suspected :  he 
desired  nothing  to  be  kept  a  secret,  which  he  wrote  either  to  them 
or  his  brother.  His  subsequent  conduct,  down  to  the  8th  of  February, 
1760,  showed  that  he  thought  the  danger  very  improbable. 

The  reason  of  the  rule  against  concealments  is,  to  prevent  fraud  and 
encourage  good  faith. 

If  the  defendant's  objections  were  to  prevail,  in  the  present  case, 
the  rule  would  be  turned  into  an  instrument  of  fraud. 

The  underwriter,  here,  knowing  the  Governor  to  be  acquainted  with 
the  state  of  the  place ;  knowing  that  he  apprehended  danger,  and  must 
have  some  ground  for  his  apprehension ;  being  told  nothing  of  either : 
signed  this  policy,  without  asking  a  question. 

If  the  objection  "that  he  was  not  told"  is  sufficient  to  vacate  it, 
he  took  the  premium,  knowing  the  policy  to  be  void ;  in  order  to  gain, 
if  the  alternative  turned  out  one  way ;  and  to  make  no  satisfaction,  if 
it  turned  out  the  other :  he  drew  the  Governor  into  a  false  confidence, 
"  that,  if  the  worst  should  happen,  he  had  provided  against  total  ruin ; " 
knowing  at  the  same  time,  "that  the  indemnity  to  which  the  Governor 
trusted  was  void." 

There  was  not  a  word  said  to  him  of  the  affairs  of  India,  or  the  state 
of  the  war  there,  or  the  condition  of  Fort  Marlborough.  If  he  thought 
that  omission  an  objection,  at  the  time,  he  ought  not  to  have  signed 
the  policy,  with  a  secret  reserve  in  his  own  mind  to  make  it  void :  if 
he  dispensed  with  the  information,  and  did  not  think  this  silence  an 
objection  then ;  he  cannot  take  it  up  now,  after  the  event. 

What  has  often  been  said  of  the  Statute  of  Frauds  may,  with  more 
propriety,  be  applied  to  every  rule  of  law,  drawn  from  principles  of 
natural  equity,  to  prevent  fraud — "  That  it  should  never  be  so  turned, 
construed,  or  used,  as  to  protect,  or  be  a  means  of  fraud." 

After  the  fullest  deliberation,  we  are  all  clear  that  the  verdict  is 
well  founded ;  and  there  ought  not  to  be  a  new  trial :  consequently, 
that  the  rule  for  that  purpose  ought  to  be  discharged. 

Htde  dischwrged. 
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LONDON  ASSURANCE  v.  MANSEL. 
In  the  High  Court  of  Justice,  March  1,  1879. 
IBeported  in  Law  Reports,  11  Chancery  Division,  363.] 

This  was  an  action  by  the  plaintiffs,  who  were  duly  incorporated  by 
the  name  of  "  The  London  Assurance,"  and  were  empowered  to  grant 
assurances  on  lives,  to  set  aside  an  agreement  to  grant  a  policy  of  life 
assurance  to  the  defendant. 

On  the  16th  of  August,  1878,  the  plaintiffs,  on  the  application  of  the 
defendant's  solicitor,  sent  him  forms  of  proposal  for  life  assurance,  and 
on  the  20th  of  August,  1878,  the  defendant  left  with  the  plaintiffs  at 
their  ofBice  a  proposal  for  assurance  on  his  life  for  10,000?.  filled  up  on 
one  of  the  plaintiffs'  forms  of  proposal,  and  signed  by  the  defendant. 
The  questions  and  answers  contained  in  tliis  proposal,  so  far  as  ma- 
terial, were  as  follows : — 

Questions.  Answbes. 

"  Are  you  now  and  have  you  always  been  >         "Yes  " 
of  temperate  habits  ?  " I 

"State  if  there  be  any  other  materiar 
circumstance  affecting  your  past  or  present 
state  of  health  or  habits  of  life  to  which  the 
foregoing  questions  do  not  extend  ?  " 

«  Has  a  proposal  ever  been  made  on  your" 
life  at  any  other  ofllce  or  oflces  ?    If  so, 
where? 

"Was  it  accepted  at  the  ordinary  pre- 
mium, or  at  an  increased  premium,  or  de- 
clmed?" •        . 


"Not  to  my  knowledge." 


"  Insured  now  in  two 
oflaces  for  16,000Z.  at  or- 
dinary rates.  Policies 
effected  last  year." 


At  the  foot  of  the  proposal  the  defendant  signed  the  following  de- 
claration :  "  I  declare  that  the  above  written  particulars  are  true,  and 
I  agree  that  this  proposal  and  declaration  shall  be  the  basis  of  the  con- 
tract between  me  and  the  London  Assurance." 

On  the  same  day  the  defendant  had  an  interview  with  the  medical 
oflBcer  of  the  plaintiffs,  and  in  reply  to  his  inquiries  gave  substantial- 
ly the  same  answers  as  those  in  the  proposal  before  stated. 

The  plaintiffs  being,  as  they  alleged,  satisfied  with  and  relying  up- 
on the  said  proposal,  and  with  the  report  of  their  medical  ofQcer,  and 
with  the  answers  they  had  received  from  two  friends  of  the  defendant 
to  whom  he  had  referred  them,  sent  to  the  defendant's  solicitor  a 
written  acceptance  of  the  proposal  for  an  assurance  of  10,000?,  on  the 
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defendant's  life,  and,  on  the  23rd  of  August,  1878,  received  from  him 
a  check  for  the  first  year's  premium,  and  on  the  24th  of  August,  1878, 
the  plaintiffs  sent  him  the  usual  certificate  as  to  the  assurance  being 
effected. 

The  plaintiffs  alleged  that,  shortly  after  the  last-mentioned  date, 
they  discovered  that,  though  the  defendant's  life  had  been  assured  for 
10,000^.  in  the  Rock  Life  Assurance  Company,  and  also  for  6000?,  in 
the  Equity  and  Law  Life  Assurance  Society,  the  last-named  assurance 
society  had  in  November,  1877,  when  the  defendant  applied  for  a 
further  assurance  of  3000Z.,  decided  not  to  increase  the  amount  at  risk  on 
his  life ;  also  that  the  defendant  had  shortly  afterwards  made  proposals 
to  the  Scottish  Equitable  Society  and  to  the  Crown  Insurance  Society, 
who  had  respectively  declined  his  proposals,  to  the  North  British  and 
Mercantile  Insurance  Society,  which  proposal  was  withdrawn,  and  to 
the  Liverpool,  London,  and  Globe  Company,  by  whom  the  proposal 
was  not  accepted;  that  in  June,  1878,  the  English  and  Scottish  Law 
Life  Assurance  Association,  after  accepting  a  proposal  for  an  assurance 
of  5000Z.  on  the  life  of  the  defendant,  had  refused  to  proceed  with  it  on 
learning  that  the  Equity  and  Law  Life  Society  had  declined  the  further 
assurance  of  the  defendant's  life  :  also,  that  in  August,  1878,  the  de- 
fendant had  applied  for  assurances  on  his  life  to  the  Clerical,  Medical, 
and  General  Life  Assurance  Society,  to  the  Scottish  Amicable  Assur- 
ance Society,  and  the  Law  Life  Assurance  Society,  but  that  each  of 
the  said  offices  had  declined  his  proposals. 

The  plaintiffs  alleged  that  they  thereupon  determined  not  to  proceed 
with  the  assurance,  and  that  their  solicitors  wrote  to  the  defendant's 
solicitor  to  that  effect,  and  sent  a  cheek  for  the  amount  of  the  premium, 
which  was  returned  by  the  defendant. 

The  plaintiffs  then  brought  their  action,  setting  out  in  their  state- 
ment of  claim  the  facts  before  stated,  and  alleging  that  it  was  the  duty 
of  the  defendant  to  have  informed  them  that  his  life  had  been  refused 
by  the  said  several  offices,  that  such  fact  was  a  very  material  fact  in  a 
contract  of  life  assurance,  and  that  the  plaintiffs  would  not  have  en- 
tertained the  defendant's  proposal  for  assurance  had  he  informed  them 
that  his  life  had  been  refused  by  other  offices,  which  the  defendant  had 
concealed. 

The  plaintiffs  claimed  a  declaration  that  the  acceptance  by  the  plaint- 
iffs of  the  defendant's  proposal  for  assurance  on  his  life  for  10,000?. 
and  the  contract  by  the  plaintiffs  for  the  assurance  on  the  life  of  the 
defendant,  were  void. 

The  defendant,  by  his  statement  of  defense,  admitted  the  plaintiffs' 
allegations  as  to  the  proposal  and  as  to  the  two  policies  that  had  been 
effected,  also  that  the  Equity  and  Law  Life  Society  had  decided  nob 
to  increase  their  risk,  the  reason  being  that  they  considered  their  risk 
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sufficiently  large.     With  regard  to  the  other  proposals,  the  defendant 
stated  as  follows  : — 

"The  defendant  admits  that  proposals  were  made  to. the  Clerical, 
Medical,  and  General  Life  Assurance  Society,  the  Scottish  Amicable 
Life  Assurance  Society,  and  the  Law  Life  Assurance  Society,  for  an 
assurance  on  his  life,  and  such  proposals  were  declined,  without  any 
medical  examination." 

In  paragraph  15  he  stated  as  follows  : — "  The  defendant  is  not  and 
never  has  been  of  intemperate  habits  of  life,  and  although  proposals 
for  assurances  on  the  defendant's  life  had  been  made  to  and  declined 
by  the  several  offices  in  the  statement  of  claim  mentioned,  the  defend- 
ant's life  was  never  rejected  by  an  office,  but  was  passed  as  a  first-class 
life  by  every  medical  officer  who  examined  him."  The  defendant  also 
stated  that  the  English  and  Scottish  Law  Life  Assurance  Society 
passed  his  life  as  a  first-class  life,  but  they  reserved  the  right  of  declin- 
ing to  complete  the  transaction  at  any  time  before  the  receipt  of  the 
premium ;  but  that,  having  learned  that  the  Equity  and  Law  Life  As- 
surance Society  had  decided  not  to  increase  their  risk  on  the  defend- 
ant's life,  and  would  not  take  any  part  in  the  new  risk,  exercised  their 
right  of  declining  to  complete  the  transaction." 

The  defendant  submitted  that  there  had  been  no  concealment  such 
as  to  vitiate  the  contract. 

The  case  was  heard  on  motion  for  judgment  on  admissions  in  the 
pleading. 

Benjamin,  Q.  C,  Davey,  Q.  C,  sinANaMer,  for  the  plaintiffs : — 

The  plaintiffs  in  this  case  are  entitled  to  set  aside  the  contract  on 
the  ground  that  the  defendant  in  his  answers  to  the  questions  in  the 
proposal,  which  by  his  admission  form  the  basis  of  the  contract,  con- 
cealed the  fact  that  his  life  had  been  declined  by  several  other  offices. 
"When  the  statements  in  a  proposal  for  life  assurance  are  untrue  in  fact, 
that  is  sufficient  to  avoid  the  contract ;  Macdonald  v.  Law  ITnion  Fire 
and  Life  Insurance  Company  (a) . 

Chitty,  Q.  C,  and  Levett,  for  the  defendant  :— 

The  plaintiffs  in  this  case  have  entered  into  a  contract  on  the  basis 
of  negotiations  which  they  admit  are  true  but  which  they  allege  are 
not  sufficient,  because  they  have  since  ascertained  some  other  facts 
which  they  say  are  material.  But  this  is  not  sufficient  to  invalidate  a 
contract  for  life  assurance.  InLindenau  v.  Leshorough  (b),  though  it 
was  held  that  it  was  the  duty  of  a  party  effecting  an  assurance  on  life 
or  propeirty  to  communicate  to  the  underwriter  all  material  facts 
within  his  knowledge  touching  the  subject  matter  of  the  insurance,  yet 
it  was  laid  down  that  it  was  a  question  for  the  jury  whether  any  par- 
ticular fact  was  or  was  not  material.  The  same  principle  was  rec- 
ognized in  Morrison  v.  Muspratt  (c).  Here  we  submit  that  everjrthing 
(a)  Law  Kep.  9  Q,  B,  328.  (h)  8  B.  &  C.  586.  (c)  4  Bing.  60. 
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that  was  material  was  disclosed,  and  though  the  question  might  have 
been  more  fully  answered  by  the  defendant,  still  the  plaintiffs  were 
satisfied  with  the  answer  without  inquiring  further  whether  the  de- 
fendant's life  had  been  declined  by  any  other  ofiBce.  They  cannot  now 
raise  the  question  and  come  to  the  Court  to  set  aside  the  contract. 

Jessbl,  M.  R.  : — 

The  action  in  this  case  is  to  set  aside  an  agreement  for  assurance 
for  life  on  the  ground  of  concealment  of  a  material  fact  in  effecting 
the  assurance. 

The  first  question  to  be  decided  is,  what  is  the  principle  on  which 
the  Court  acts  in  setting  aside  contracts  of  assurance  ?  As  regards 
the  general  principle  I  am  not  prepared  to  lay  down  the  law  as  mak- 
ing any  difference  in  substance  between  one  contract  of  assurance  and 
another.  Whether  it  is  life  or  fire,  or  marine  assurance,  I  take  it 
good  faith  is  required  in  all  cases,  and,  though  there  may  be  certain 
circumstances  from  the  peculiar  nature  of  marine  insurance  which  re- 
quire to  be  disclosed,  and  which  do  not  apply  to  other  contracts  of 
insurance,  that  is  rather,  in  my  opinion,  an  illustration  of  the  applica- 
tion of  the  principle  than  a  distinction  in  principle. 

But  I  think  the  law  has  been  laid  down  very  often,  and  I  am  going 
to  refer  to  two  or  three  statements  of  it,  which  at  all  events  are  bind- 
ing on  me. 

In  the  case  of  Dalfflishv.  Jamie  (a),  a  case  which  had  nothing  to  do 
with  insurance,  but  which  referred  to  the  principles  on  which  a  special 
injunction  ought  to  be  granted  ex  parte.  Lord  Cranworth,  then  the 
Lord  Commissioner  Rolfe,  says  this  :  "  Upon  one  point  it  seems  to  me 
proper  to  add  thus  much,  namely,  that  the  application  for  a  special 
injunction  is  very  much  governed  by  the  same  principles  which  govern 
insurances,  matters  which  are  said  to  require  the  utmost  degree  of 
good  faith,  « uberrima  fides.'  In  cases  of  insurance  a  party  is  required 
not  only  to  state  all  matters  within  his  knowledge,  which  he  believes  to 
be  material  to  the  question  of  the  insurance,  but  all  which  in  point  of 
fact  are  so.  If  he  conceals  anything  that  he  knows  to  be  material,  it 
is  a  fraud :  but  besides  that,  if  he  conceals  anything  that  may  influence 
the  rate  of  premium  which  the  underwriter  may  require,  although  he 
does  not  know  that  it  would  have  that  effect,  such  concealment  entire- 
ly vitiates  the  policy.!' 

Here  it  is  to  be  observed  that  he  says,  "  In  cases  of  insurance ;"  he 
does  not  say  one  kmd  of  insurance  or  another  kind  of  insurance,  but 
it  is  the  more  valuable  because  he  is  stating  the  law  as  settled  as  a  mere 
illustration  of  the  similar  law  which  he  considers  to  apply  to  applica- 
tions for  special  injunctions  when  a  man  comes  for  one  ex  parte. 
If  he  conceals  anything  he  knows  to  be  material,  it  is  fraud,  and  if  he 
(a)  2  Mac.  &  G.  231,  243. 
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conceals  anything  that  may  influence  the  rate  of  premium,  although  he 
does  not  know  it,  it  still  vitiates  the  policy. 

In  another  case,  which  again  is  not  directly  in  point,  turning  on  a 
contract,  the  case  of  Moens  v.  Heyworth  (a),  we  have  a  dictum  of  Baron 
Parke.  It  was  a  case  of  ordinary  mercantile  contract,  not  of  an  insur- 
ance contract.  Baron  Parke  says  :  "  The  case  of  a  policy  of  insurance 
does  not  appear  to  me  to  be  analogous  to  the  present;  those  instru- 
ments are  made  upon  an  implied  contract  between  the  parties  that 
everything  material  known  to  the  assured  should  be  disclosed  by  them. 
This  is  the  basis  on  which  the  contract  proceeds,  and  it  is  material  to 
see  that  it  is  not  obtained  by  means  of  untrue  representation  or  con- 
cealment in  any  respect ;"  that  means,  of  course,  concealment  in  any 
material  respect. 

Then  in  the  case,  which  was  an  action  on  a  policy  of  insurance,  of 
lAndenau  v.  Desborough  (b),  Lord  Tenterden  says ;  "  Then  it  is  said 
that  the  party  is  not  bound  to  do  more  than  answer  the  questions 
proposed,  imless  he  can  be  charged  with  some  fraudulent  concealment. 
Admitting  this  not  to  fall  within  any  of  the  specific  questions,  which 
is  not  by  any  means  clear,  still  the  general  question  put  by  the  office 
requires  information  of  every  fact  which  any  reasonable  man  would 
think  material."  That  passage  shows  that  the  non-answering  of  a 
specific  question  in  Lord  Tenterden's  opinion  would  amount  to  con- 
cealment if  the  man  knew  the  fact  and  was  able  to  answer  it. 

Mr.  Justice  Bayley  says  (5)  :  "  I  think  that  in  all  cases  of  insur- 
ance " — ^then  he  goes  on  to  add  what  Lord  Cranworth  did  not  add, 
but  which  he  meant — «  whether  on  ships,  houses,  or  lives,  the  under- 
writer should  be  informed  of  every  material  circumstance  within  the 
knowledge  of  the  assured ;  and  that  the  proper  question  is,  whether 
any  particular  circumstance  was  in  fact  material,  and  not  whether 
the  party  believed  it  to  be  so.     The  contrary  doctrine  would  lead  to 
frequent  suppression  of  information,  and  it  would  often  be  extremely 
difficult  to  show  that  the  party  neglecting  to  give  the  information 
thought  it  material.    But  if  it  be  held  that  all  material  facts  must  be 
disclosed,  it  wiU  be  the  interest  of  the  assured  to  make  a  full  and  fair 
disclosure  of  all  the  information  within  their  reach."    Then  Mr.  Justice 
Littledale  says :  "  I  am  of  the  same  opinion.    It  is  the  duty  of  the 
assured  in  all  cases  to  disclose  all  material  facts  within  their  knowl- 
edge.   In  cases  of  life  insurance  certain  specific  questions  are  proposed 
as  to  points  affecting  in  general  all  mankind.    But  there  may  be  also 
circumstances  affecting  particular  individuals  which  are  not  likely  to 
be  known  to  the  assurers,  and  which,  had  they  been  known,  would  no 
doubt  have  been  made  the  subject  of  specific  inquiries."    He  puts  it 
more  strongly,  therefore,  when  it  is  a  specific  inquiry, 
(a)  10  M.  &  W.  147,  157.  (b)  8  B.  &  0.  591. 
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Now  I  come  to  the  facts  of  the  case,  which  certainly  appear  to  me 
to  be  very  plain  and  clear  indeed.  The  office  of  the  London  Assurance 
asks  these  questions :  "  Has  a  proposal  ever  been  made  on  your  life  at 
any  other  office  or  offices;  if  so,  where?  Was  it  accepted  at  the  ordi- 
nary premium,  or  declined?"  and  there  is  an  agreement  at  the  end, 
"  That  this  proposal  and  declaration  shall  be  the  basis  of  the  contract 
between  the  assured  and  the  company."  Here  is  the  answer :  "  In- 
sured now  in  two  offices  for  16,000^.  at  ordinary  rates.  Policies  effected 
last  year."  It  is  to  be  observed  that  the  man  proposing  the  assurance, 
who  knows  the  facts,  does  not  answer  the  question.  The  question 
was,  "  Has  a  proposal  been  made  at  any  office  or  offices ;  if  so,  where?  " 
He  does  not  state,  "  I  proposed  to  half  a  dozen  offices,"  which  was  the 
truth,  but  simply  says,  "  Insured  now  in  two  offices,"  which  of  course 
must  have  been  intended  to  represent  an  answer,  and  therefore  would 
mislead  the  persons  receiving  it,  who  did  not  look  at  it  with  the  great- 
est attention,  into  the  belief  that  he  was  insured  in  two  offices,  and 
that  they  were  the  only  proposals  that  he  had  made.  "  Was  it  ac- 
cepted at  the  ordinary  premiums  or  an  increased  premium?"  His 
answer  is,  "  At  ordinary  rates."  That  is  the  answer  to  the  second 
branch  of  the  inquiry,  but  he  has  not  answered  the  question,  "  or  de- 
clined?" The  inference,  therefore,  which  must  have  been  intended 
to  be  produced  on  the  mind  of  the  person  reading  the  answer  was  that 
it  had  not  been  declined.  And  in  my  opinion  that  is  the  fair  meaning 
of  the  answer,  and  the  assured  is  not  to  be  allowed  to  say,  "  I  did  not 
answer  the  question."  But  if  it  were  so,  it  would  make  no  difference, 
because  if  a  man  purposely  avoids  answering  a  question,  and  thereby 
does  not  state  a  fact  which  it  is  his  duty  to  communicate,  that  is  con- 
cealment. Concealment  properly  so  called  means  non-disclosure  of  a 
fact  which  it  is  a  man's  duty  to  disclose,  and  it  was  his  duty  to  disclose 
the  fact  if  it  was  a  material  fact. 

The  question  is  whether  this  is  a  material  fact  ?  I  should  say,  no 
human  being  acquainted  with  the  practice  of  companies  or  of  insur- 
ance societies  or  underwriters  could  doubt  for  a  moment  that  it  is  a 
fact  of  great  materiality,  a  fact  upon  which  the  offices  place  great  reli- 
ance. They  always  want  to  know  what  other  offices  have  done  with 
respect  to  the  lives.  But  in  this  case  there  could  be  no  question  as  to 
its  materiality.  In  the  first  place  we  have  this  in  the  answer :  "The 
defendant  admits  that  proposals  were  made  to  the  Clerical,  Medical, 
and  General  Life  Assurance  Society,  the  Scottish  Amicable  Life  Assur- 
ance Society,  and  the  Law  Life  Assurance  Society  for  an  assurance  on 
his  life,  and  such  proposals  were  declined."  There  are  three  proposals 
as  admitted  by  the  answer  declined  in  the  very  words  of  the  question ; 
and  then  he  goes  on:— [His  Lordship  then  stated  paragraph  15  of  the 
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answer,  and  added : — ]  We  have  an  admission  by  the  defendant  that 
no  less  than  five  insurance  offices  had  declined  to  accept  his  life. 

Now,  to  suppose  that  any  one  who  knows  anything  about  life  insur- 
ance, that  any  decent  special  juryman  could  for  a  moment  hesitate  as 
to  the  proper  answer  to  be  given  to  the  inquiry,  when  you  go  to  the 
insurance  office  and  ask  for  an  insurance  on  your  life,  ought  you  to  tell 
them  that  your  proposals  had  been  declined  by  five  other  assurance 
offices  ?  is,  I  say,  quite  out  of  the  question.  There  can  be  but  one 
answer — ^that  a  man  is  bound  to  say,  "  My  proposals  have  been  declined 
by  five  other  offices.  I  will  give  you  the  reasons,  and  show  you  that 
it  does  not  affect  my  life,"  as  he  admits  it  to  be  by  this  answer ;  but  of 
that  the  office  could  judge.  There  can  be  no  doubt,  as  a  proposition 
to  be  decided  by  a  jury,  that  such  a  circumstance  is  material.  But  in 
fact  I  have  elements  here  admitted  on  the  pleadings  for  deciding  that 
question  quite  irrespective  of  the  ordinary  knowledge  of  the  practice 
of  mankind  in  respect  of  these  matters  which  is  to  be  imputed  to  a 
good  special  juryman,  because  I  have  here  two  thmgs  admitted,  first 
of  all  that  the  proposal  which  forms  the  basis  of  the  contract  asks  a 
question — Has  a  proposal  been  declined  ? 

Now  where  it  is  to  form  the  basis  of  the  contract  it  is  material, 
because,  as  was  held  in  a  case  in  the  House  of  Lords  of  Sender soti  v. 
Fitzgerald  (a),  where  it  is  part  of  the  contract,  the  other  side  cannot 
say  it  is  not  material.  So  here  we  have  the  proposal  as  the  basis  of 
the  contract.  It  is  impossible  for  the  assured  to  say  that  the  question 
asked  is  not  a  material  question  to  be  answered,  and  that  the  fact 
which  the  answer  would  bring  out  is  not  a  material  fact. 

Further,  we  have  this,  that  within  the  defendant's  own  knowledge 
the  English  and  Scottish  Law  Life  Assurance  Society  having  accepted 
his  life,  which  had  been  duly  passed  by  their  medical  officer  as  a  first- 
class  life  after  exammation,  and  merely  reserving  a  right  to  decline, 
when  they  found  that  one  other  office,  not  five,  but  one,  had  declined 
the  life,  or  rather  the  proposal,  at  once  withdrew  from  their  accept- 
ance and  declined  his  proposal.  So  that  the  defendant  had  the  strong- 
est reasons  for  believing  from  actual  knowledge  that  the  fact  of  a 
proposal  having  been  declined  was  a  most  material  circumstance,  and 
would  have  the  greatest  effect  on  the  mind  of  the  proposed  assurers. 

It  seems  to  me  a  very  plain  and  clear  case,  and  that  the  plaintiffs 
are  consequently  entitled  to  judgment. 

The  order  will  be — The  plaintiffs  being  willing  and  hereby  offer- 
ing to  return  the  premium,  declare  that  the  acceptance  by  the  plaint- 
iffs of  the  defendant's  life  was  void  and  of  no  effect,  that  they  were 
not  bound  to  deliver  the  poUcy,  and  that  the  contract  be  delivered  up 
to  be  cancelled. 

(o)  4  H.  L.  C  484. 
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FLIGHT  V.  BOOTH. 

In  the  Common  Pleas,  Novembee  24,  1834. 

[Reported  in  1  Bingham's  New  Gases,  370.] 

This  cause  having,  by  consent  of  parties,  been  referred  to  arbitra- 
tion under  an  order  of  nisi  prius,  the  arbitrator  found  in  a  special 
award. 

That  the  declaration  in  this  action  was  for  money  paid  by  the 
plaintiff  for  the  defendant's  use,  and  for  money  received  by  the  de- 
fendant to  the  plaintiff's  use,  to  which  the  general  issue  was  pleaded ; 
and  the  action  was  brought  to  recover  the  sum  of  lOOZ.  paid  by  the 
plaintiff  as  a  deposit  on  the  purchase  by  auction  of  certain  premises 
situated  in  the  Piazza,  Covent  Garden,  and  held  under  a  lease  from 
the  Duke  of  Bedford.  The  premises  were  described  in  the  printed 
particulars  of  sale,  on  the  back  of  which  the  plaintiff  had  signed  the 
memorandum  of  the  contract,  as  calculated  for  an  extensive  business 
in  carpets,  haberdashery,  drapery,  paper,  floor-cloth,  upholstery, 
grocery,  tea  trade,  or  coach-building.  It  was  also  stated  in  the  same 
particulars,  that,  by  a  clause  in  the  lease,  "  the  lessee  is  to  insure  the 
premises  for  3000?.,  and  no  offensive  trade  is  to  be  carried  on ;  they 
cannot  be  let  to  a  coffee-house  keeper,  or  working  hatter."  Printed 
conditions  of  sale  followed ;  and  by  the  sixth  it  was  provided,  that  if, 
through  any  mistake,  the  estate  should  be  improperly  described  or 
any  error  or  misstatement  be  inserted  in  that  particular,  such  error 
or  misstatement  should  not  vitiate  the  sale,  but  the  vendor  or  pur- 
chaser, as  the  case  might  happen,  should  pay  or  allow  a  proportionate 
value  according  to  the  average  of  the  whole  purchase- money,  as  a 
compensation  either  way.  By  the  last  condition  it  was,  among  other 
things,  provided,  that  if  the  purchaser  should  neglect  or  fail  to  com- 
plete the  purchase  within  a  day,  which  had  expired  previously  to  the 
commencement  of  the  action,  the  deposit  money  should  become  for- 
feited to  the  vendor.  The  sale  took  place,  and  the  contract  was  signed, 
on  the  16th  of  May,  1833.  On  the  10th  of  June  an  abstract  of  title 
was  delivered  by  the  vendor's  solicitor  to  the  plaintiff's,  which  con- 
tained the  following  note  of  the  proviso  hereinafter  set  out, — «  pro- 
viso for  re-entry  in  case  of  non-payment  of  rent,  or  nonperformance 
of  covenants,  or  carrying  on  any  particular  trade  without  a  licence  for 
that  purpose  under  the  hand  of  the  Duke  of  Bedford  first  had  and 
obtained."  At  the  date  of  the  sale  and  contract  the  lease  was  a  valid 
and  subsisting  one :  The  plaintiff's  solicitor  made  several  objections 
upon  the  abstract  to  the  completion  of  the  purchase,  which  the  arbi- 
trator found  to  have  been  either  insufiScient  in  themselves  or  satis- 
factorily removed ;  but  the  plaintiff's  solicitor  never  required  to  see 
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the  lease.  And  on  the  15th  of  July  the  plaintiff,  so  far  as  in  him  lay, 
rescinded  the  contract ;  and  having  demanded  back  again  the  deposit, 
without  success,  brought  the  action  in  question. 

At  the  trial  of  the  cause  the  lease  was  produced,  and  appeared  to 
contain  the  following  proviso : — "  Provided  always,  that  if  the  yearly 
rent  hereby  reserved,  or  any  part  thereof,  shall  be  unpaid  for  fifteen 
days  next  after  any  of  the  said  days  of  payment ;  or  if,  at  any  time 
during  the  continuance  of  the  said  term,  the  trades  or  businesses  of  a 
brewer,  baker,  sugar-baker,  vintner,  victualler,  butcher,  tripe-seller, 
poulterer,  fishmonger,  cheesemonger,  fruiterer,  herb-seller,  coffee- 
house keeper,  distiller,  dyer,  brazier,  smith,  tuiman,  farrier,  dealer  ia 
old  iron,  pipe-burner,  tallow-chandler,  soap-boiler,  working  hatter,  or 
any  or  either  of  them,  shall  be  used  or  exercised  in  or  upon  the  said 
demised  premises,  or  any  part  thereof ;  or  any  auctions  or  public 
sales  of  household  goods,  or  other  things,  be  made  in  or  upon  the  said 
premises  or  any  part  thereof ;  or  the  same  be  used  as  a  shop  or  place 
for  the  sale  of  coals,  potatoes,  or  any  provisions  whatever ;  or  if  the 
lessees,  their  executors,  administrators,  or  assigns,  shall,  at  any  time 
during  the  last  seven  years  of  the  said  term,  assign  or  set  over  this 
indenture,  or  any  part  of  the  premises,  and  their  estate  and  interest 
therein,  without  a  licence  for  that  purpose  under  the  hand  of  the  said 
duke,  his  heirs  or  assigns ;  or  on  breach  or  nonperformance  of  any  or 
either  of  the  covenants  and  agreements  herein  before  contained; 
then  and  thenceforth,  and  in  either  of  such  cases,  it  shall  be  lawful 
for  the  said  duke,  his  heirs  and  assigns,  to  re-enter." 

It  was  not  proved  before  the  arbitrator  that  the  plaintiff,  at  the 
time  of  the  sale,  or  of  the  signing  the  contract,  had  ever  seen  the 
lease  or  heard  it  read,  or  that  he  or  his  solicitor  were  aware  of  the 
terms  of  the  proviso  until  the  day  of  the  trial.  Evidence  was  offered, 
on  the  part  of  the  defendant,  to  prove  that  the  lease  was  produced  at 
the  sale,  and  that  the  proviso  had  been  publicly  read.  That  evidence 
was  objected  to  on  the  part  of  the  plaintiff's  counsel ;  the  arbitrator 
received  it  only  to  negative  any  wilful  concealment  or  misrepresenta- 
tion by  the  defendant  of  the  terms  of  the  lease ;  and  found  that  none 
such  was  proved  against  him.  No  claim  was  made  by  the  defendant, 
before  the  arbitrator,  for  damages  for  the  nonperformance  of  the 
plaintiff's  contract,  nor  any  attempt  to  compel  a  specific  performance. 

Upon  these  facts,  the  arbitrator  found  that  the  plaintiff  had  good 
cause  of  action  against  the  defendant,  and  ordered  that  the  verdict 
should  be  reduced  to  the  sum  of  100?. ;  for  which  sum,  and  the  costs 
of  the  cause  when  taxed,  he  directed  that  the  plaintiff  should  be  at 
liberty  to  sign  judgment  on  the  sixth  day  of  Trinity  term  then  next 
ensuing,  and  not  before.  And  if  the  facts  above  set  out  did  not 
authorize  the  plaintiff,  in  the  opinion  of  the  Court,  to  rescind  the  con- 
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tract  of  sale,  then  the  arbitrator  directed  the  verdict  to  be  entered  for 
the  defendant,  and  that  he  should  be  at  liberty  to  enter  up  the  judg- 
ment for  himself. 

Toddy,  Serj.,  obtained  a  rule  nisi  to  enter  up  judgment  for  the  de- 
fendant under  this  award,  contending,  that  if  there  had  been  any  mis- 
description of  the  premises  at  the  auction,  it  was  a  misdescription  origi- 
nating from  inadvertence,  and  not  from  fraud  or  any  intention  to  mis- 
lead ;  and  that,  imder  such  circumstances,  though  the  plaintiff  might  re- 
quire compensation  for  any  difference  in  value  between  the  represen- 
tation and  the  reality,  yet  he  could  not  rescind  the  contract ;  Duke  of 
Norfolk  V.  Worthy  (a),  Wright  V.  Wilson  (b),  Stewart  v.  AUiston  (c), 
Trower  v.  Newcombe  {d). 

Wilde,  Serjt.,  showed  cause.  Where  the  misdescription,  whether 
proceeding  from  intention  or  inadvertence,  is  such  that  the  purchaser 
finds  himself  in  possession  of  a  thing  materially  differing  from  that 
which  he  proposed  to  buy,  he  is  at  liberty  to  rescind  the  contract ; 
Jones  V.  Edney  (e),  Waring  v.  Hoggart  (/"),  Coverley  v.  JBurrell  (g), 
-Brealey  Y.  Collins  (h).  Here  the  plaintiff  could  never  have  inferred 
from  the  particulars  prohibiting  offensive  trades  and  the  business  of 
coffee-house  keeper  and  hatter,  that  he  should  be  prevented  from  sell- 
ing fruit  or  vegetables  in  a  district  devoted  to  that  line  of  business. 
There  is  no  principle  upon  which,  in  such  a  case,  compensation  can  be 
calculated;  Sherwood  v.  JRohins  (i).  The  object  of  the  purchaser  is 
entirely  defeated,  and  he  can  only  be  indemnified  by  rescinding  the 
contract.  In  Tompkins  v.  White  (J ),  Lord  EUenborough  said, «  A  little 
more  fairness  on  the,  part  of  auctioneers  in  the  forming  of  their  parti- 
culars would  avoid  all  these  inconveniences.  There  is  always  either  a 
suppression  of  the  fair  description  of  the  premises,  or  there  is  some- 
thing stated  which  does  not  belong  to  them ;  and,  in  favor  of  justice, 
considering  how  little  knowledge  the  parties  have  of  the  things  sold, 
much  more  particularity  and  fairness  might  be  expected  of  them." 
In  The  Duke  of  Norfolk  v.  Worthy  the  jury  found  that  the  mis- 
description was  wilful.  Trower  v.  Newcombe  only  decided  that  bona 
fides  is  not  to  be  impeached  by  the  mere  babble  of  an  auction  room. 
But  Stewart  v.  AUiston  is  in  favor  of  the  plaintifif . 

Taddy  and  Cresswell  in  support  of  the  rule.  As  to  the  possibility 
of  the  plamtiff's  intending  to  deal  ux  vegetables  the  alleged  misdes- 
cription could  not  have  misled  him,  for  the  house  is  not  described  as 
situated  in  the  market,  but  in  the  piazza ;  and  the  rule,  caveat  emptor, 
applies.  The  lease  was  read  by  the  auctioneer,  and  the  plamtiff  might 
have  required  to  mspect  it.  Even  where  property  is  held  under  a 
lease  containmg  covenants  contrary  to  custom,  a  purchaser  is  not  en- 
Jo)  1  Campb.  337.  (6)  1  Mood.  &  Rob.  207.  (c)  1  Mer.  26.  (d)  3  Mer.  704. 
(e)  3  Campb.  28.5.  (/)  1  Ry.  &  Mood.  39.  (g)  5  B.  &  Aid.  257. 

(ft)  1  Young.  317.  (0  1  M.  &  M.  194.  (j)  3  Smith,  Rep.  439. 
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titled  to  compensation  if  he  knew  of  the  existence  of  the  lease ;  Hall  r. 
Smith  (a),  Walter  r.  Maude  (b).  The  arbitrator  having  found  that 
there  was  no  fraud,  the  plaintiff  could  not  rescind  the  contract ;  Old- 
JieldY.  Bound  (c)  Scott  v.  Hanson  (d)  If  there  be  any  misdescription 
the  conditions  of  sale  expressly  entitle  him  to  compensation,  and  I>rewe 
V.  Hanson  (e)  shows  the  principle  on  which  it  may  be  estimated. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.  The  question  in  this  case  arises  upon  the  special  facts 
found  by  the  arbitrator  on  his  award :  and  it  is  this,  whether  the 
plaintiff  was  at  liberty  under  the  circumstances  stated  in  the  award 
to  consider  the  contract  of  sale  to  be  rescinded.  For  if  rescinded,  the 
plaintifE  is  entitled  to  recover  the  deposit  as  money  had  and  received 
to  his  use ;  but  if  the  contract  is  still  unrescinded  and  open,  the  pres- 
ent action  is  not  maintainable,  but  whatever  injury  the  plaintiff  has 
sustained  by  the  misdescription  must  form  the  subject  of  a  special 
action  on  the  contract  of  sale. 

Now  the  arbitrator  having  expressly  found  that  no  wilful  conceal- 
ment or  misrepresentation  was  proved  against  the  defendant,  we  must 
consider  the  case  as  standing  clear  from  any  fraud,  and  take  the  mis- 
description of  the  premises  to  have  originated  either  from  ignorance, 
inadvertence,  or  accident. 

The  question,  therefore,  is  narrowed  to  the  single  point,  whether 
the  misdescription  in  the  printed  particulars  of  sale  of  the  premises 
to  be  sold  was  such  as  to  entitle  the  purchaser  to  rescind  the  contract 
altogether ;  or  whether  it  was  such  as  was  contemplated  by  the  sixth 
condition  of  the  printed  particulars  of  sale,  by  which  it  was  provided, 
that  "if  through  any  mistake  the  estate  should  be  improperly  de- 
scribed, or  any  error  or  misstatement  be  inserted  in  that  particular, 
such  error  or  mistatement  should  not  vitiate  the  sale  thereof  ;  but  the 
vendor  or  purchaser,  as  the  case  might  happen,  should  pay  or  allow  a 
proportionate  value  according  to  the  average  of  the  whole  purchase 
money  as  a  compensation,  either  way." 

It  is  extremely  difficult  to  lay  down,  from  the  decided  cases,  any 
certain  definite  rule  which  shall  determine  what  misstatement  or  mis- 
description in  the  particulars  shall  justify  a  rescinding  of  the  contract 
and  what  shall  be  the  ground  of  compensation  only.  All  the  cases 
concur  in  this,  that  where  the  misstatement  is  wilful  or  designed,  it 
amounts  to  fraud ;  and  such  fraud,  upon  general  principles  of  law, 
avoids  the  contract  altogether.  But  with  respect  to  misstatements 
which  stand  clear  of  fraud,  it  is  impossible  to  reconcile  all  the  cases ; 
some  of  them  laying  it  down  that  no  misstatements  which  originate 

la)  14  Ves.  426.  (6)  1  Jac.  &  Walk.  181.  (c)  5  Ves.  508. 

(d)  1  Sim.  13.  (e)  6  Ves.  675. 
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in  carelessness,  however  gross,  shall  avoid  the  contract,  but  shall  form 
the  subject  of  compensation  only ;  Duke  of  Norfolk  v.  Worthy  (a), 
Wright  v.  Wilson  (b) ;  whilst  other  cases  lay  down  the  rule,  that  a 
misdescription  in  a  material  point,  although  occasioned  by  negligence 
only,  not  by  fraud,  will  vitiate  the  contract  of  sale ;  Jones  v.  Edney  (c). 
Waring  v.  Hoggart  (d),  and  Stewart  v.  AMiston  (e).  In  this  state  of 
discrepancy  between  the  decided  cases,  we  think  it  is,  at  all  events,  a 
safe  rule  to  adopt,  that  where  the  misdescription,  although  not  pro- 
ceeding from  fraud,  is  in  a  material  and  substantial  point,  so  far  afiEect- 
ing  the  subject-matter  of  the  contract  that  it  may  reasonably  be  sup- 
posed, that,  but  for  such  misdescription,  the  purchaser  might  never 
have  entered  into  the  contract  at  all,  in  such  case  the  contract  is 
avoided  altogether,  and  the  purchaser  is  not  bound  to  resort  to  the 
clause  of  compensation.  Under  such  a  state  of  facts,  the  purchaser 
may  be  considered  as  not  having  purchased  the  thing  which  was 
really  the  subject  of  the  sale ;  as  in  Jones  v.  Edney,  where  the  subject- 
matter  of  the  sale  was  described  to  be  "  a  free  public  house,"  while 
the  lease  contained  a  proviso,  that  the  lessee  and  his  assigns  should 
take  all  their  beer  from  a  particular  brewery ;  in  which  case  the  mis- 
description was  held  to  be  fatal. 

In  the  case  under  discussion  the  particulars  represent  the  house  as 
calculated  for  an  extensive  business  in  various  trades  thereia  enu- 
merated ;  to  which  it  was  added,  "  that  no  offensive  trades  are  to  be 
carried  on :  the  premises  cannot  be  let  to  a  coffee-house  keeper  or 
working  hatter."  Any  person  reading  this  particular,  and  having  no 
information  but  what  he  derives  from  it,  that  is  perhaps,  every  person 
attending  the  sale,  would  conclude  that  he  was  not  prevented  by  the 
terms  of  the  lease  from  carrying  on  any  trade  in  it,  except  those 
which  were  of  a  class  generally  acknowledged  to  be  offensive,  and  the 
two  enumerated  trades  of  coffee-house  keeper  and  working  hatter.  He 
would  never  suppose,  nor  have  any  reason  to  suppose,  that  he  was 
prevented  from  carrying  on  the  trade  of  a  baker,  a  fruiterer,  or  a 
herb  seller,  in  a  house  situated  in  the  piazza  of  Covent  Garden  market, 
much  less  that  the  lease  was  to  become  void  if  the  house,  so  situated 
was  used  as  a  place  for  the  sale  of  any  provisions  whatever.  The  latter 
restriction  would  extend  to  prevent  trades  of  the  most  innocent  and 
inoffensive  kinds  from  being  exercised  on  the  premises  ;  such  as  a  flour 
factor,  a  biscuit  seller,  or  the  like ;  yet  such  are  the  restrictions  found 
to  exist  in  the  lease  when  it  is  first  submitted  to  the  inspection  of  the 
purchaser.  Under  these  circumstances,  it  appears  to  us,  that  a  lease 
which  is  described  as  containing  a  restriction  against  offensive  trades? 
and  a  lease  containing  restrictions  not  only  against  offensive  trades 

(a)  1  Campb.  340.  (6)  1  Mood.  &  Rob.  207.  (c)  3  Campb.  284, 

(d)  1  Ry.  &  Mood.  39.  (e)  1  Mer.  26. 
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but  also  against  some  trades  that  are  inoffensive,  are  not  one  and  the 
same  thing,  but  a  different  subject-matter  of  contract :  and  that  where 
a  man  purchases  by  the  former  description,  it  may  very  well  be  supposed 
that  he  would  not  have  become  the  purchaser,  whether  he  bought 
for  the  purpose  of  carrying  on  trade  upon  the  premises  himself,  or  for 
a  money  investment,  if  he  had  known  the  lease  had  contained  the 
larger  and  more  extensive  restrictions ;  and,  indeed,  the  very  terms  of 
the  sixth  condition  of  sale  scarcely  apply  to  a  case  where  the  difference 
of  value  is  so  uncertain  and  arbitrary  as  in  the  present  case.  The  con- 
dition, that  the  parties  are  to  pay  or  allow  a  proportionate  value  accord- 
ing to  the  average,  will  comprehend  a  case  where  there  is  half  an  acre 
more  or  less  than  is  described,  or  cases  which  resolve  themselves  into 
simple  calculations  of  that  nature ;  but  how  will  it  govern  such  a  mis- 
statement as  the  present  ?  What  action  at  law  can  be  framed  upon  it  ? 
It  would  at  least  involve  the  purchasers  in  great  difficulties.  The  lease 
being  in  the  hands  of  the  vendor,  he  had  peculiarly,  and  indeed  exclu- 
sively, the  means  of  knowledge  of  the  exact  restrictions  contained  in  it ; 
the  purchaser  at  the  auction  had  none.  For  the  reading  the  lease  at 
the  auction  by  the  auctioneer  has  been  decided  to  be  no  excuse  for  a 
misdescription  of  the  terms  of  the  lease  in  the  particulars  of  sale  {a) . 
And  as  to  any  laches  on  the  part  of  the  purchaser  in  not  sooner  demand- 
ing an  inspection  of  the  lease,  which  was  urged  as  an  argument  on  the 
part  of  the  defendant,  he  had  not  the  most  distant  reason  to  suspect 
any  misdescription,  until  the  abstract  was  delivered,  and  then  the 
suspicion  would  come  too  late ;  for  the  question  is,  whether  he  was 
bound  or  not  at  the  time  the  contract  was  made.  If,  indeed,  there 
had  been  any  waiver  of  the  objection  in  this  case,  our  decision  would 
have  been  different ;  but  a  waiver  should  have  been  found  by  the 
arbitrator :  and  so  far  as  can  be  inferred  from  the  facts  found  upon 
the  award,  the  lease  was  never  seen  by  the  purchaser,  nor  the  objec- 
tion ever  taken,  until  the  trial  of  the  cause.  He  stood  then,  as  he  might 
do,  upon  his  legal  right  to  recover  the  deposit. 

Upon  the  whole,  we  see  no  reason  to  be  dissatisfied  with  the  arbi- 
trator's award,  and  therefore  the  rule  for  entering  the  verdict  for  the 
defendant  must  be  discharged. 

Hule  discharged  (b). 

(a)  Jones  v.  Edney,  3  Campb.  285. 

(6)  "  There  is  no  doubt  what  the  principle  is  as  to  questions  of  this  kind;  it  is  the 
obvious  duty  of  a  vendor  to  make  himself  fully  acquainted  with  all  the  peculiarities 
and  incidents  of  the  property  which  he  is  going  to  sell ;  and  when  he  describes  the 
property  for  the  information  of  the  purchaser,  it  is  his  duty  to  describe  everything 
which  it  is  material  to  know,  in  order  to  judge  of  the  nature  and  value  of  the  prop- 
erty. It  is  not  for  him  just  to  tell  what  is  not  actually  untrue,  leaving  out  a  great 
deal  that  is  true;  and  leaving  it  to  the  purchaser  to  inquire  whether  there  is  any 
error  or  omission  in  the  description  or  not." — Per  Eindersley.  V,  C,  in  Brandling 
V.  Plummer,  2  Drewry,  427,  429.    Ed. 


Digitized  by  Microsoft® 


740  EDWAEDS  V.   WICKWAK. 

EDWARDS  V.  WICKWAR. 

In  Chastcbby,  Novembee  16,  1865, 
{Reported  in  Law  Reports,  1  Equity  Cases,  68.] 

This  case  came  on  upon  summons  adjourned  from  Chambers.  A 
decree  had  been  made  for  the  sale  of  leasehold  estate,  and  the  property- 
had  been  put  up  for  sale  under  conditions,  one  of  which  was  as 
follows : — ■ 

11th  Condition. — "It  will  appear  from  the  abstract  that  an  under- 
lease of  the  property  was,  in  1852,  granted  to  John  Stone  for  twenty- 
one  years  from  the  25th  of  December  then  last.  The  said  John  Stone 
is  believed  to  have  absconded,  and  not  to  have  paid  any  rent  for 
several  years  past,  and  inasmuch  as  a  fresh  underlease  was  on  the  1st  of 
October,  1864,  purported  to  be  granted  by  the  trustees  of  the  will  of 
the  testator  in  the  present  cause  to  the  present  tenant  who  is  in  pos- 
session under  it,  no  objection  or  requisition  shall  be  made  in  respect  of 
the  underlease  of  1852,  or  of  any  derivative  interest  created  thereout, 
or  of  any  underlease  or  tenancy  prior  to  the  said  underlease  of 
1864." 

Another  underlease  had,  within  the  knowledge  of  the  vendors,  been 
made  prior  to  1864,  to  a  gentleman  of  the  name  of  Palmer. 

At  the  sale  one  Mr.  Brayne  was  declared  purchaser,  and  an  abstract 
was  duly  delivered  to  him.  Notice  of  Palmer's  underlease,  and  of  the 
vendors'  knowledge  of  it,  appearing  on  the  chief  clerk's  certificate  in 
the  cause,  the  purchaser  returned  the  abstract  with  a  requisition, 
among  others,  requiring  an  abstract  to  be  furnished  of  Palmer's  under- 
lease, and  that  the  underlease  itself  should  be  produced,  and  a  sur- 
render of  it  obtained  at  the  vendor's  expense. 

The  vendors  declined  to  comply  with  this  requisition,  contending 
that  it  was  covered  by  the  general  words  in  the  condition  that  no 
requisition  should  be  made  respecting  "  any  other  underlease  prior  to 
1864." 

The  purchaser  being  unwilling  to  proceed  with  the  sale  imtil  the 
requisition  was  complied  with,  the  vendors  summoned  him  to  show 
cause  why  he  should  not  proceed,  and  the  summons  was  adjourned 
into  Court. 

Mr.  Criffard,  Q.C.,  and  Mr.  W.  Forster,  for  the  vendors,  contended 
that  the  objection  taken  by  the  purchaser  was  one  which  by  the  con- 
dition he  was  precluded  from  raising;  that  the  words  excluding 
requisitions  in  respect  of  "  any  other  underlease"  were  inserted  for  the 
purpose  of  meeting  this  very  case,  and  that  the  purchaser  would  have 
been  in  no  respect  better  off  had  the  underlease  to  Palmer  been 
mentioned  in  express  words  in  the  condition  than  he  was  under  the 
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general  words  contained  in  it,  and  could  not  have  been  induced  to 
bid  by  the  suppression  of  express  mention  of  that  underlease. 
Mr.  O.  Brown,  for  the  purchaser,  was  not  called  on. 

SieW.  Page  Wood,  V.C.  :— 

I  have  no  doubt  on  this  case.  It  was  the  clear  duty  of  the  vendor 
to  give  the  fullest  information  which  he  himself  possessed  as  to  the 
title.  The  object  of  special  conditions  of  sale  is  to  protect  the  vendor 
from  inquiries  which  he  himself  may  be  unable  to  satisfy,  and  against 
objections  which  he  cannot  explain  away.  There  may,  indeed,  be  cases 
like  Freme  v.  Wright  (a),  where  assignees  of  a  bankrupt  have  stipulated 
that  such  title  only  as  the  bankrupt  had  should  be  required  by  the 
purchaser,  but  even  in  that  case  it  has  been  thought  a  stretch  of  the 
jurisdiction  of  the  Court  to  force  the  title  on  a  purchaser.  There  is 
in  this  case  nothing  analogous  to  such  a  state  of  things  as  occurred 
there.  I  do  not  wish  to  lay  down  any  different  rule  regarding  sales 
under  the  direction  of  this  Court  from  that  which  prevails  generally, 
but  certainly  the  principles  on  which  such  sales  are  conducted  ought 
not  to  be  more  lax  as  to  the  complete  bona  fides  required  than  those 
which  are  held  to  govern  in  other  cases.  Here  it  was  plainly  the  duty 
of  the  parties  to  disclose  the  underlease,  and  it  would  be  most  mis- 
chievous to  allow  a  vendor  to  suppress  facts  known  to  him  affecting  the 
title,  and  yet  compel  a  purchaser  to  accept  it. 


LEE  AND  ANOTHER  v.  JONES. 
In  the  Exchequee  Chambee,  Novembbe  30, 1864, 
[Beported  in  34  Xaw  Journal  Reports,  N.  S.  Common  Pleas,  131  (6.)] 

This  was  an  appeal,  by  the  plaintiffs,  against  the  decision  of  the 
Court  of  Common  Pleas,  discharging  a  rule  to  set  aside  the  verdict  for 
the  defendant,  and  to  enter  a  verdict  for  the  plaintiffs  for  100?. 

The  action  was  to  recover  100?.  The  declaration  was  framed  upon 
an  agreement  between  Charles  Jones,  the  defendant,  and  four  other 
persons  of  the  one  part,  and  the  plaintiffs,  Lee  and  Jerdein,  coal- 
merchants,  of  the  other. 

The  agreement,  dated  October,  1861,  commenced  in  the  following 
terms :  "  Whereas  James  Packer  has  for  some  time  past  been  a  sales- 
man of  coals  upon  commission  for  the  said  Lee  &  Jerdein,  he  the  said 
James  Packer  giving  bills  of  exchange  to  the  said  Lee  &  Jerdein  for 
aU  such  coals  as  may  be  delivered  to  his  order,  such  bills  being  float- 

(a)'4  Madd.  364.  (b)  Reported  also  in  14 C.  B.  (n.s.)  386,  and  17  C.  B.  (n.s.)  482.  Ed. 
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ing  bills,  to  be  settled  for  and  paid  up  at  the  expiration  of  the  current 
months  during  which  such  bills  are  respectively  rumiing;  and 
whereas  the  said  Lee  &  Jerdein  requirmg  security  from  the  said 
James  Packer,  they  stipulated  (amongst  other  things)  that  the  said 
Charles  Jones"  [and  the  four  other  persons  naming  them]  "  should 
give  them  a  floating  and  continuing  guarantie  for  the  term  of  three 
years  from  the  date  hereof  on  behalf  of  the  said  James  Packer,  to 
secure  to  them,  the  said  Lee  &  Jerdein,  the  amount  of  any  balance 
which  might  at  any  time  or  times  be  due  to  them,  the  said  Lee  &  Jerdein, 
from  the  said  James  Packer  upon  any  such  coal  account  on  bills,  to 
the  amount  of  300?.,  in  the  proportions  following :  the  said  Charles 
Jones  in  the  sum  of  lOOZ."  [it  then  stated  the  proportions  of  the  other 
four  sureties],  "  making  together  the  said  sum  of  300?. ;  and  in  order 
to  induce  the  said  Lee  &  Jerdein  to  continue  the  said  arrangement 
with  the  said  James  Packer,  the  said  Charles  Jones"  [and  the  other 
four  sureties]  "  agreed  to  enter  into  this  agreement  for  guarantie  in 
manner  hereinafter  appearing :  Now  this  agreement  witnesses,  that 
in  consideration  of  the  said  Lee  &  Jerdein  agreeing  to  allow  the  said 
James  Packer  a  certain  commission  upon  coals,  imder  an  agreement 
between  them,  and  bearing  date  the  1st  of  November,  1856,  they  the 
said  Charles  Jones  "  [and  the  other  four  sureties]  "do  hereby  severally 
and  respectively  guarantee,  promise  and  agree  to  and  with  the  said 
Lee  &  Jerdein,  that  they  the  said  Charles  Jones"  [and  the  other  four 
sureties]  "  shall  and  will  pay  and  make  good  in  the  respective  propor- 
tions hereinbefore  mentioned,  to  the  said  Lee  &  Jerdein,  or  their 
executors,  administrators  or  assigns,  all  such  sum  and  sums  of  money 
as  may  be  due  and  owing  to  them  at  any  time  or  times  during  the 
said  term  of  three  years  from  the  said  James  Packer,  in  relation  to 
the  said  agreement  or  bills  of  exchange,  not  exceeding  in  the  whole 
the  said  sum  of  300Z.,  such  guarantie  to  be  a  continuing  guarantie,  and 
to  be  made  good  at  any  time  by  the  said  Charles  Jones  "  [and  the 
other  four  sureties]  "  for  any  balance  or  amount  due  to  the  said  Lee 
&  Jerdein  ia  respect  of  the  said  agreement  between  the  said  James 
Packer  and  the  said  Lee  &  Jerdein  during  the  said  term  of  three 
years." 

The  agreement  then  further  stated,  that  giving  time  to  James 
Packer  should  not  invalidate  the  agreement,  and  continued  :  "  That 
this  agreement  is  to  be  taken  as  supplemental  and  in  addition  to  an 
agreement  bearing  date  the  1st  of  November,  1856,  made  between 
Sarah  Tinson  of  the  one  part,  and  the  said  Lee  «fe  Jerdein  of  the 
other." 

The  original  agreement  between  Lee  &  Jerdein  and  Packer,  made 
the  1st  of  November,  1856,  stated  that  it  was  agreed  that  Packer 
should  continue  as  agent  for  the  sale  of  coals  on  the  terms  that  Packer 
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should  obtain  customers  for  Lee  &  Jerdein,  and  have  coals  delivered 
to  his  order,  for  which  Packer  was  to  receive  a  specified  commission ; 
and  in  consideration  thereof  that  Packer  should  give  bills  of  exchange 
to  Lee  &  Jerdein,  as  security  for  the  amount  in  value  of  the  coals  so 
to  be  delivered,  the  intention  being  that  Packer  should  make  himself 
personally  responsible  for  the  payment  of  such  amounts  to  Lee  & 
Jerdein;  that  the  customers  so  introduced  should  be  deemed  cus- 
tomers of  Lee  &  Jerdein,  and  all  bills  and  accounts  sent  in  to  them  as 
such.  And  it  went  on :  "  that  all  moneys  received  by  the  said  James 
Packer  from  any  of  such  customers  shall  be  so  received  by  him  as 
agent  for  the  said  Lee  &  Jerdein,  and  paid  over  and  accounted  for  by 
him  within  six  days  after  the  receipt  thereof  by  him;  that  such 
amounts  so  accounted  for  shall  from  time  to  time  be  taken  off  or 
credited  upon  the  said  floating  bills  so  to  be  given  from  time  to  time 
by  the  said  James  Packer  as  aforesaid."  The  agreement  further  pro- 
ceeded to  witness  that,  in  consideration  of  the  commission,  James 
Packer  promised  and  agreed  to  perform  and  keep  all  the  foregoing 
agreements  and  stipulations. 

The  agi-eement  of  the  same  date,  the  1st  of  November,  1856,  between 
Sarah  Tinson  and  Lee  &  Jerdein,  recited  that  Packer  was  her  son, 
that  he  was  a  salesman  on  commission  for  Lee  &  Jerdein,  "  he,  the 
said  James  Packer,  giving  bills  of  exchange  to  the  said  Lee  &  Jerdein 
for  all  such  coals  as  may  be  delivered  to  his  order,  such  bills  being 
floating  bills,  to  be  settled  for  and  paid  up  at  the  expiration  of  the 
current  months  during  which  such  bills  were  respectively  running." 
It  then  provided  that  Sarah  Tinson  guaranteed  that  she  would  pay 
and  make  good  to  Lee  &  Jerdein  "  all  such  sum  and  sums  as  may  be 
due  and  owing  to  them  at  any  time  or  times  from  the  said  James 
Packer  in  relation  to  the  said  agreement  or  bUls  of  exchange,  not 
exceeding  in  the  whole  300^. ;  such  guarantie  to  be  a  continuing  guaran- 
tie,"  &c. 

The  defendant  pleaded  that  the  supposed  agreement  and  promises 
were  obtained  from  him  by  the  plaintiffs  by  the  fraud  of  the  plaintiffs, 
and  by  their  fraudulent  and  undue  concealment  of  material  facts 
within  their  knowledge,  material  to  be  made  known  to  the  defendant 
before  he  entered  into  the  said  agreement. 

Prom  November,  1856,Packer  had  acted  as  agent  for  the  plaintiffs, 
selling  coals  on  the  terms  of  the  original  agreement  of  that  date ;  but 
he  did  not,  for  a  long  time  previous  to  October,  1861,  pay  the  plaintiffs 
for  the  coals  delivered  to  his  order  pursuant  to  the  agreement,  and 
in  October,  1861,  was  in  debt  to  the  plaintiffs,  in  respect  of  the  coal 
account,  1,332^.  The  plaintiffs,  on  this,  required  from  him  further 
security,  and  he  obtained  the  consent  of  the  defendant  and  of  the 
other  persons  mentioned  as  sureties  in  the  agreement  declared  on  to 
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become  sureties.  On  this,  the  plaintiffs  caused  the  agreement  declared 
on  to  be  prepared,  and  sent  it  to  the  defendant  by  their  collector,  who 
had  no  authority  to  answer  any  statements  respecting  it.  The  de- 
fendant made  no  inquiry  of  the  plaintiffs  respecting  the  state  of 
Packer's  account,  nor  did  the  plaintiffs  give  the  defendant  any  in- 
formation respecting  it.  Nothing  was  stated  in  the  agreement  of 
guarantie  executed  by  the  defendant  respecting  the  debt  due  from 
Packer  to  the  plaintiffs,  or  respecting  the  state  of  the  accounts  or  the 
course  of  business  between  them,  except  as  is  above  set  out.  The 
case  foimd  that  there  was  no  evidence  to  show  that  the  plaintiffs 
were  aware  that  Packer  had  actually  received  from  the  customers 
for  the  coals  the  moneys  making  up  the  1,332^. ;  and  it  did  not  other- 
wise than  inferentially  from  the  above  statement  aver  that  Packer 
himself  had  received  the  money.  The  defendant,  when  he  executed 
the  agreement,  was  not  aware  of  the  debt  due  from  Packer  to  the 
plaintiffs. 

On  the  trial  a  verdict  was  found  for  the  defendant,  Erie,  C.  J.,  be- 
fore whom  the  case  was  tried,  holding  that  there  was  evidence  of 
fraud  for  the  jury.  Leave  was  reserved  to  the  plaintiffs  to  move  to 
set  aside  that  verdict,  and  enter  a  verdict  for  100^. 

The  plaintiffs  having  moved  accordingly,  the  Court  of  Common 
Pleas  supported  the  ruling  of  the  Chief  Justice. 

The  case  was  argued,  in  the  Exchequer  Chamber  (June  18, 1864),  by 

Collier  (Solicitor-General)  (Prentice  with  him),  for  the  plaintiffs,  the 
appellants.  There  was  no  evidence  of  any  fraud  on  the  part  of  the 
plaintiffs.  There  was  no  moral  or  legal  duty  obliging  the  plaintiffs 
to  tell  the  defendant  that  Packer  had  not  paid  his  bills  monthly,  and 
that  they  had  not  enforced  their  strict  rights,  according  to  the  agree- 
ment between  them.  If  the  defendant  wished  for  information  from 
the  plaintiffs  respecting  the  state  of  Packer's  account  with  the  plaint- 
iffs, he  ought  to  have  asked  the  plaintiffs.  If  he  chose  to  trust  to 
Packer's  statement  alone,  or  to  make  no  inquiry  at  all,  the  plaintiffs 
ought  not  to  suffer  from  Ms  indiscretion.  The  plaintiffs  ought  not  to 
be  in  a  worse  position  because  the  defendant  acted  without  due  cau- 
tion. Packer  was  not  a  defaulter  in  the  sense  of  having  received 
money  and  having  not  paid  it  over.  He  was  a  del  credere  agent.  The 
plaintiffs  did  not  think  Packer  a  defaulter.  It  may  be  that  there  was 
no  actual  default.  It  is  not  found  that  the  parties  for  whom  Packer 
was  responsible  had  paid  him.  They  may  have  all  been  solvent.  The 
very  fact  of  the  plaintiffs  asking  for  further  security  was  enough  to 
put  the  defendant  upon  making  due  inquiry.  There  was  no  misrepre- 
sentation on  the  plaintiffs'  part.  Every  statement  in  the  document 
submitted  to  the  defendant  is  true  and  fair.  The  principle  which 
governs  in  marine  and  life  insurances,  that  the  party  insuring  is  bound 
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to  disclose  every  circumstance  material  to  the  subject  of  the  contract, 
is  peculiar  to  such  insurance  contracts  only,  and  does  not  extend  to 
guaranties — Hamilton  v.  Watson  (a).  North  British  Insurance  Com- 
pany V.  Lloyd  (b).  There  must  be  actual  fraud  to  vitiate  any  other 
contract.  To  avoid  this  contract  there  must  have  been  a  plain  mis- 
representation. It  cannot  reasonably  be  argued  that  the  omitting  to 
recite  in  the  agreement  that  Packer  was  in  debt  to  the  plaintiffs 
amounts  to  a  representation  that  he  had  duly  paid  his  bills.  Railton 
V.  Mathews  (c)  is  very  distinguishable.  The  marginal  note  there  is 
incorrect.  The  only  decision  there  was  that  the  ruling  of  a  Scotch 
Judge  was  incorrect.  It  turned  on  the  law  of  Scotland,  which  is 
different,  it  seems,  from  the  English  law ;  and,  further,  the  principal 
there  was  known  to  be  a  defaulter. 

HonymMn,  for  the  defendant,  the  respondent.  There  was  evidence 
of  fraud.  The  defendant  had  a  right  to  have  communicated  to  him 
by  the  plaintiffs  the  state  of  the  accounts  between  them  and  Packer, 
who  was  in  arrear  to  a  very  large  amount,  1,332Z. — Pidcoch  v.  Bishop 
((?).  The  mode  of  the  recital  of  the  prior  agreement  in  the  agreement 
which  the  defendant  was  induced  to  sign  leads  naturally  to  the  infer- 
ence that  the  plaintiffs  mean  to  represent  that  that  prior  agreement 
had  been  substantially  carried  out,  and  that  the  further  security  was 
required  respecting  future  debts.  The  recitals  in  the  agreement 
amoimt  in  substance  to  evidence  of  actual  intentional  misrepresenta- 
tion, which  misled  the  defendant  to  his  hurt. 

Cur.  adv.  vult. 

The  learned  Judges,  differing  in  opinion,  delivered  their  judgments 
seriatim,  on  the  30th  of  November,  1864. 

Shee,  J.  The  question  for  our  decision  is,  whether  on  the  facts  be- 
fore us  as  stated  in  the  case,  and  in  the  agreements  which  are  to  be 
taken  as  parts  of  it,  there  was  any  evidence  for  the  jury,  in  support  of 
Lhe  defendant's  plea,  that  the  supposed  agreement  and  promises  were 
obtained  from  him  by  the  fraud  of  the  plaintiffs,  and  by  their  fraudu- 
lent and  undue  concealment  of  material  facts  within  their  knowledge 
respecting  the  said  James  Packer,  material  to  be  made  known  to  the 
defendant  before  he  entered  into  the  agreement.  The  facts  were  as 
follows :  Under  an  agreement  of  the  1st  of  November,  1856,  James 
Packer  had  been  for  five  years  a  commission  agent  of  the  plaintiffs 
for  the  sale  of  coals,  to  be  delivered  by  them  to  his  order,  on  the  terms 
that  he  should  from  time  to  time  give  to  the  plaintiffs  his  bills  for  the 
amount  of  the  coals  so  delivered,  and  pay  to  them  within  six  days  of 
its  receipt  aU  money  received  by  him  from  customers  for  such  coals, 

(a)  12  CI.  &  P.  109.     (6)  10  Exch.  Kep.  523;  s.c.  24  Law  J.  Eep.  (n.s.)  Exch.  14. 
(c)  10  CI.  &  F.  934.  (d)  3  B.  &  C.  605, 
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to  be  taken  off  and  credited  upon  the  bills  so  to  be  given  by  him. 
And  by  an  agreement  of  the  same  date,  between  the  plaintiffs  and  Sarah 
Tinson,  the  mother  of  Packer,  she  had  become  surety  to  the  plaintiffs 
to  the  extent  of  300Z.  for  the  due  performance  by  Packer  of  his  agree- 
ment. Packer  not  having  for  a  very  considerable  time  "  carried  out 
his  agreement  by  settling  for  and  paying  up  his  bills  at  the  expiration 
of  the  months  during  which  they  were  current,"  had  become  debtor 
to  the  plaintiffs  in  the  sum  of  1,332Z.,  and  Sarah  Tinson,  on  her  guar- 
antie  for  him,  had  become  their  debtor  to  the  extent  of  300Z.,  when  the 
plaintiffs  informed  Packer  that  they  wanted  further  security,  and 
could  not  without  it  continue  him  in  their  employment,  and  stipulated 
with  him  that  the  defendant  and  the  other  parties,  sureties  with  him 
in  the  agreement  sued  upon,  should,  by  their  several  and  continuing 
■  guaranties,  give  the  plaintiffs  further  security  to  the  extent  of  300^. 
against  the  said  James  Packer.  In  pursuance  of  this  stipulation 
the  plaintiffs  caused  the  agreement  sued  upon  to  be  prepared. 
Although  in  legal  construction  it  extends  to  defaults  already  made  as 
well  as  to  defaults  which  might  be  in  the  future  made,  it  gives  no 
intimation  in  any  part  of  it  of  an  intention  that  it  should  operate 
retroactively,  or  of  any  ascertained  default  on  which  it  could  so 
operate.  It  is  silent  on  the  fact  of  the  breach  by  Packer  of  his 
agreement,  that  he  would  for  the  coals  delivered  to  his  order  give  from 
time  to  time  his  acceptances,  and  take  them  up  at  the  expiration  of 
the  months  during  which  they  were  current ;  on  the  fact  that  by  not 
having  done  so  he  had  incurred  a  debt  to  the  plaintiffs  of  1,332?.,  and 
involved  Sarah  Tinson  in  a  liability  for  300?. ;  on  the  fact  that  the 
plaintiffs  had  informed  him  that  he  must  give  them  further  security 
or  relinquish  their  employment ;  on  the  fact  that  the  defendant,  on 
his  signature  of  the  agreement,  would,  not  contingently  only  on  future 
defaults,  but  at  once,  become  liable  for  100?. :  and  none  of  these  facts, 
of  which  the  defendant  was  entirely  ignorant,  were  communicated  to 
hhn  by  the  plaintiffs,  nor  was  any  opportunity  for  inquiry  of  them, 
or  of  those  who  represented  them,  afforded  to  the  defendant.  The 
plaintiffs  personally  had  no  communication  with  him,  and  never  saw 
him ;  it  was  left  to  Packer,  whose  employment  and  livelihood,  as  well 
as  the  liability  of  Sarah  Tinson,  were  at  stake,  to  obtain  the  consent 
of  the  defendant  and  of  the  other  sureties  in  the  best  way  he  could, 
and  as  he  thought  proper ;  and  the  collector  of  the  plaintiffs,  who  was 
sent  round  with  the  agreement  to  procure  the  signatures  of  the  defend- 
ant and  of  the  other  sureties,  had  no  authority  to  answer  questions. 
It  is  clear  from  the  case  of  The  North  British  Insurance  Company  v. 
Jtloyd  (a),  correcting  the  dictum  of  Lord  Truro  in  Owen  v.  Homan  (6) 

(a)  10  Exch.  Kep.  523;  8.C.  24  Law  J.  Eep.  (n.s.)  Exch.  14. 
(6)  3  Mac.  &  G.  378;  s.c.  20  Law  J.  Bep.  (n.s.)  Chanc.  314. 
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that  the  rule  which  prevails  in  assurances  upon  marine  and  life  risks, 
that  all  material  circumstances  known  to  the  assured  must  be  dis- 
closed by  him,  and  that  the  non-disclosure  of  them,  though  innocent 
and  not  fraudulent,  vitiates  the  contract,  does  not  apply  to  contracts 
of  guarantie.  But  upon  a  discussion  in  which  the  question  is,  whether 
there  was  any  evidence  to  be  left  to  the  jury  to  support  a  plea,  not  of 
non-disclosure  merely,  but  of  fraud  and  fraudulent  concealment  of 
facts  material  to  be  made  known  to  the  defendant,  this  singularity  of 
insurance  law  is  surely  little  better  than  an  intruder.  What  place 
can  it  have  in  the  argument,  unless  they  who  put  it  forward  are  at 
liberty  to  asstmie  the  negative  of  the  plea  ?  Whether  there  was  any 
evidence  of  fraud  and  fraudulent  concealment  is  the  subject  of  inquiry, 
and  there  is  no  definition  of  guilty,  as  distinguished  from  innocent 
silence,  or  of  bad  faith  and  fraud  in  contracts  which  the  facts  in  this 
case  do  not  exactly  fit.  Aliud  simulatum  aliud  actum  (a),  the  making 
one  state  of  things  appear  to  those  with  whom  you  deal  to  be  the  true 
state  of  things,  while  you  are  acting  on  the  knowledge  of  a  different 
state  of  things — among  the  oldest  definitions  of  fraud  in  contracts — is 
here  exemplified ;  for  the  agreement  was  prepared  by  the  plaintiffs  as 
a  security  to  them  against  a  defaulter,  with  whom  on  account  of  his 
default,  except  on  further  security,  they  had  declined  to  continue  their 
arrangement ;  and  the  defaulter  is  held  out  by  them  as  their  commis- 
sion agent,  with  a  five  years'  character  in  their  service,  who  had  been 
guaranteeing  by  his  own  bills  during  that  time  the  customers  intro- 
duced by  him,  under  the  protection  of  a  pre-arranged  system  of  short 
reckonings,  settlements  and  payments  from  all  temptation  to  dis- 
honesty, irregularity  or  rash  dealing.  Sarah  Tinson,  whom  presum- 
ably he  would  be  reluctant  to  imperil,  is  held  out  as  a  person  who  was 
willing  after  five  years'  experience  of  the  working  of  her  son's  com- 
mission agency,  to  continue  liable  to  the  same  extent  in  amount  and 
time  with  the  defendant  and  the  other  proposed  sureties ;  whereas 
her  guarantie,  to  which  theirs  is  described  as  "  supplemental  and  ad- 
ditional," was  exhausted,  the  first  and  immediate  office  of  their  guar- 
antie being  to  make  hers  good  should  she  fail  in  doing  so ;  they,  should 
she  discharge  it,  continuing  liable  to  the  extent  of  300?.  for  the  balance, 
and  any  future  addition  to  it  remainiiig  due  by  Packer  to  the  plaint- 
iffs. The  only  hint  in  the  agreement  sued  upon  of  the  real  state  of 
things  between  the  plaintiffs  and  Packer  is  to  be  found  in  the  recital 
that,  "  in  order  to  induce  the  said  Lee  &  Jerdein  to  continue  the  said 
arrangement  with  the  said  James  Packer,  the  said  sureties  had  agreed," 
&c.,  the  effect  of  which  recital  was  for  the  jury,  and  which  when  read 
with  the  context  was  more  likely  to  lead  the  proposed  sureties  to  the 
inference  that  the  existing  security  had,  by  reason  of  the  increase  of 

(a)  Cicero  de  Officiis,  b.  3,  c.  14. 
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Packer's  transactions  on  account  of  Lee  &  Jerdein,  become  inadequate 
than  that  it  was  already  forfeited.  "  The  guilt  of  fraud,"  says  the 
Digest,  "  is  not  in  him  only  who,  for  the  purpose  of  deceiving,  uses 
obscure  language,  but  in  him  who  insidiously  and  without  appearing 
to  do  so  dissembles  what  bethinks" — Digest,  1.  43,  s.  2,  de  dolo  Malo. 
"  Dolus  malus  nontantumin  eo  est  quifallendi  causa  obscure  loquitur, 
sed  etiam  qui  insidiose  vel  obscure  dissimulat."  It  is  difficult  to  con- 
ceive language  more  obscure  and  better  calculated  to  mislead,  or  dis- 
simulation more  insidious  than  in  this  agreement.  Who  would 
imagine  that  a  recital  "  that  James  Packer  has  for  some  time  past 
been  a  salesman  of  coals  on  commission  for  the  said  Lee  &  Jerdein,  he 
the  said  James  Packer  giving  bills  of  exchange  to  them  for  all  such 
coals  as  may  be  delivered  to  his  order,  such  bills  being  floating  bills, 
to  be  settled  for  and  paid  up  at  the  expiration  of  the  current  months 
during  which  such  bills  are  respectively  running,"  was,  if  true  in  any 
sense,  true  only  in  the  loose  sense  that  he  had  contracted  five  years 
before  to  give  bUls  from  time  to  time  for  such  coals  as  might  be  de- 
livered to  his  order,  without  any  stipulation  as  to  their  being  settled 
for  and  paid  up  at  the  expiration  of  the  current  months  during  which 
they  were  running,  and  that  the  course  of  dealing  thus  described,  if  it 
ever  existed,  had  not,  as  the  case  expressly  states,  been  observed  by 
Packer  for  a  very  considerable  time?  What  plain  man,  bargaining 
with  one  whom  he  thought  honest  and  did  not  care  to  insult,  could 
reasonably  be  expected  to  inquire  whether  the  words,  "  should  give 
to  Lee  &  Jerdein  a  floating  and  continuing  guaranty  for  the  term  of 
three  years,"  might  not  mean,  or  be  intended  to  mean,  that  he  was  to 
be  hable  before  his  signature  to  the  agreement  was  dry,  absolutely 
and  inevitably  to  the  extent  of  1001.,  or  whether  the  words  in  the 
operative  part  of  the  agreement,  "  do  hereby  guarantee,  promise  and 
agree  that  they  shall  and  will  pay  and  make  good  all  such  sum  and 
sums  of  money  as  may  be  due  to  Lee  &  Jerdein  at  any  time  during 
the  said  term  of  three  years,"  might  not  be  intended  to  mean — do 
hereby  guarantee,  promise  and  agree  that  they  shall  and  will  pay  and 
make  good  to  the  extent  of  300?.  a  debt  of  four  times  that  amount 
now  due,  and  all  further  debts  which  may  become  due  during  the 
term  of  three  years  ?  "  To  be  silent  is  one  thing,  concealment  is  an- 
other. You  may  be  silent  respecting  facts  within  your  knowledge 
without  being  guilty  of  concealment.  Tou  are  guilty  of  it,  when  the 
motive  of  your  silence  is  a  wish  that  others  for  your  advantage  should 
be  ignorant  of  facts  which  you  know,  and  which  it  is  for  their  interest 
that  they  should  know."  Such  is  the  description  or  definition  of  un- 
due concealment  in  the  Treatise  de  Officiis  :  «  Aliud  est  celare,  aliud 
tacere  (a).  Neque  enim  id  est  celare  quidquid  reticeas ;  sed  cum  quod 
(a)  Cicero  de.Officiis,  book  3,  c.  12. 
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tu  scias  id  ignorare  emolumenti  tui  causa,  velis  eos,  quorum  intersit 
id  scire.  Hoc  autem  celandi  genus  quale  sit  et  cujus  hominis  quis  non 
videt?  Certe  non  aperti,  non  simplicis,  non  ingenui,  non  justi,  non 
viri  boni ;  versuti  potius,  obscuri,  astuti,  fallacis,  malitiosi,  callidi  vet- 
eratoris,  vaf ri,  hsec  tot  et  alia  plura  nonne  inutile  est  subire  nomina  (a)  ? 
These  definitions  and  maxims,  though  cited  in  all  the  books  on  the 
contract  of  insurance,  are  of  much  older  date  than  any  certain  trace  of 
that  contract,  and  not  more  applicable  to  it  than  to  the  contract  of 
guarantie.  Is  there  not  in  this  agreement  a  studied  effort  to  conceal 
the  truth  from  those  who  were  interested  in  knowing  it,  and  whom 
the  plaintiffs  and  Packer  wanted  not  to  know  it  ?  Under  this  impres- 
sion I  should  on  the  argument  of  this  case,  had  it  not  been  for  the  dis- 
sent of  my  Lord  Chief  Baron  and  some  of  my  learned  Brothers,  have 
arrived  at  a  confident  opinion,  that  there  was  not  only  some  evidence, 
but  cogent  evidence  of  such  a  suppression  of  the  truth,  by  a  partial, 
inaccurate  and  subdolous  setting  forth  by  the  plaintiEfs  in  the  agree- 
ment of  facts  within  their  knowledge  material  for  the  proposed  sure- 
ties to  be  informed  of,  as  along  with  the  non-communication  of  other 
facts  material  for  them  to  know,  amounted  to  a  misrepresentation  to 
the  proposed  sureties,  that  they  were  asked  to  come  under  none  but 
the  more  ordinary  liabilities  of  sureties — a  contingent  liability  ;  and 
that  Packer  during  his  five  years'  agency  had  proved  himself  to  be  a 
man  worthy  of  trust  and  confidence — a  satisfactory  guarantor  of 
others  and  himself  the  safe  subject  of  a  guarantie. 

But  it  was  urged,  on  the  part  of  the  plaintiffs,  and  with  the  apparent 
assent  of  some  of  my  Brothers,  that  we  are  concluded  on  this  point 
by  authority,  and  that  if  the  cases  which  had  been  cited  to  us  had  been 
more  maturely  considered  in  the  Court  below,  its  judgment  would  have 
been  different.  I  do  not  think  so.  The  two  cases  in  the  House  of 
Lords,  and  the  case  in  the  Court  of  Exchequer,  appear  to  me  to  have 
been  rightly  understood  by  the  Chief  Justice  at  Nisi  Prius,  and  by 
the  Court  of  Common  Pleas,  and  to  be  in  favor  of  the  defendant. 
There  is  not  a  word  in  them  tending  to  weaken  the  principle  that  an 
undue  and  fraudulent  concealment  of  matters  material  to  be  known 
by  the  guarantor  vitiates  the  contract  which  is  tainted  by  it.  The 
case  of  Hailton  v.  Mathews  (b)  decided,  that  on  an  issue  "  whether  the 
pursuer  was  induced  to  subscribe  the  bond  by  undue  concealment  or 
deception  on  the  part  of  the  defenders," — as  explained  by  the  summons 
of  reduction  of  suretyship,  to  mean  "whether  when  the  defenders  ac- 
cepted and  took  possession  of  the  said  bond  they  fraudulently  sup- 
pressed and  concealed  the  said  whole  facts  and  circumstances  regard- 
ing the  conduct  and  irregularities  of  the  debtor,"  it  was  a  misdirection 
to  tell  the  jury  that  "  such  concealment,  to  vitiate  the  bond,  must  be 

(a)  Ibid,  c  13,  see  note  ante  p.  719.  (b)  10  CI.  &  F.  984. 
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wilful  and  intentional  on  the  part  of  the  person  obtaining  it,  and  with 
a  view  to  an  advantage  to  himself."  Undue  concealment,  though  not 
wilful  and  intentional  and  with  a  view  to  the  advantage  of  the  person 
taking  a  guarantie,  being  thus  held  suflScient  to  vitiate  it,  the  case  is 
strongly  in  favor  of  the  defendant,  for  there  was  in  this  case,  as  it 
seems  to  me,  evidence  that  the  non- communication  to  him  by  the 
plaintiffs  was  not  merely  undue,  but  wilful  and  intentional ;  and  it 
was  for  their  immediate  advantage,  and,  as  they  knew,  and  knew  that 
the  defendant  did  not  know,  for  his  immediate  disadvantage,  if  an 
underhand  dealing  of  guarantie  by  the  party  taking  it  can  ever  be  so. 
But  Railton  v.  Mathews  (a)  is  said  to  have  been  qualified  by  the  later 
case — Hamilton  v.  Watson  (b).  Quite  otherwise,  as  it  appears  to  me. 
In  Hamilton  v.  Watson  (b)  (the  true  grounds  of  the  decision  of  which 
are  to  be  found  in  the  judgment  of  Lord  Cottenham,  and  in  what  fell 
from  him  in  the  course  of  the  argument  rather  than  in  the  judgment 
of  Lord  Campbell),  a  cash  credit  on  the  guarantie  of  sureties  had  been 
granted  to  a  man  already  in  debt  to  the  bankers  who  granted  it,  and 
the  debt  which  had  not  been  mentioned  to  the  sureties  was  discharged 
by  a  check  which,  but  for  the  new  cash  credit,  the  debtor  would  not 
have  been  in  a  position  to  draw.  There  was  no  allegation,  as  was 
observed  by  Lord  Cottenham,  of  fraud  or  misrepresentation,  or  of  any 
secret  agreement  as  to  the  way  in  which  the  cash  credit  should  be 
applied. 

But  it  was  pressed  upon  the  House  at  the  bar,  that  it  was  the  duty 
of  bankers  taking  a  guarantie  for  a  cash  credit  to  inform  the  party 
giving  the  guarantie  of  every  circumstance  in  the  previous  dealings 
of  the  party  guaranteed,  which  might  influence  the  consideration 
whether  the  guarantie  should  be  given  or  refused.  Lord  Cottenham 
and  Lord  Campbell  combat  this  contention  in  their  judgment.  The 
latter  suggests  as  a  criterion  of  innocent  silence  on  the  part  of  a  cred- 
itor taking  a  suretyship  bond,  whether  the  fact  not  disclosed  be  one 
the  existence  of  which  might  naturally  be  expected  by  the  surety, 
as  the  indebtedness  to  his  bankers  of  a  person  asking  friends  to  be ' 
sureties  for  him  to  those  bankers  in  a  new  cash  credit  would  be.  Their 
decision  is,  that  where  there  is  no  fraudulent  concealment  it  is  not 
necessary  to  the  validity  of  a  cash  credit  surety  bond,  that  all  the  cir- 
cumstances of  the  dealings  between  the  debtor  and  the  creditor  taking 
it  should  be  voluntarily  disclosed  by  him  to  the  party  giving  it.  There 
is  a  wide  difference,  as  respects  what  might  naturally  be  expected 
to  be  the  actual  state  of  the  account  of  one  man  with  another,  between 
the  case  of  a  suretyship  for  a  man  requiring  and  applying  for  a  cash 
credit  to  bankers  with  whom  he  had  had  previous  dealings,  and 
whose  business  it  is  to  lend  capital  to  penniless  persons  on  the  security 

(a)  10  CI.  &  F.  934.  (6)  12  CI.  «fc  F.  109. 
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of  sureties,  and  the  case  of  a  suretyship  for  a  surety  of  others — a  surety 
between  whom  as  such  and  his  employers,  short  reckonings  as  the 
defendant  was  led  to  suppose,  had  for  five  years  been  observed  as  a 
rule.  But  it  is  unnecessary  to  dwell  upon  the  distinction,  for  in  Jlam- 
ilton  V.  Watson  (a)  neither  fraud  nor  fraudulent  concealment  was 
charged;  whereas  here  they  are  charged,  and  the  only  question  is 
whether  there  was  any  evidence  to  be  left  to  the  jury  of  them. 

The  case  of  The  North  British  Insurance  Company  v.  Lloyd  {b)  would 
not  probably  have  been  cited  had  it  not  been  for  the  distinction  re-es- 
tablished in  it  by  my  Lord  Chief  Baron,  between  the  contracts  of  insur- 
ance and  of  guarantie.  The  fact  not  disclosed  in  that  case  was  consid- 
ered by  the  jury  not  to  have  been  one  material  for  the  surety  to  have 
been  informed  of,  and  the  Court  concurred  in  their  decision  upon  that 
point.  It  is  stated  in  the  case  that  there  was  "  no  evidence  to  show  that 
the  plaintiffs  were  aware  at  the  time  when  the  agreement  of  the  3rd  of 
October,  1861,  was  entered  into,  that  Packer  had  actually  received  pay- 
ment from  the  customers  for  the  coals  delivered  to  his  order."  This 
seems  to  imply  that  Packer  had  received  such  payment,  and  though 
we  are  not  at  liberty  to  infer  the  plaintiffs'  knowledge  of  it,  we  are  at 
liberty  to  infer  that,  while  contemplating  the  obtaining  of  the  surety- 
ship of  the  defendant  and  of  the  other  sureties,  the  plaintiffs  were 
deliberately  and  grossly  negligent  of  a  duty  which,  for  the  sake 
of  the  proposed  sureties,  it  was  incumbent  upon  them  to  discharge 
— ^the  duty  of  ascertaining  the  cause  of  Packer's  default ;  whether  he 
had  received  payment  for  the  coals  delivered  to  his  order,  and  if  so 
whether  the  money  which  he  ought  to  have  paid  over  to  the  plaintiffs 
within  six  days  of  its  receipt  had  been  applied  by  him  to  other  uses 
— Dissoluta  negligentia  prope  dolum  est;  Digest  b.  1.  1,  s.  29.  If 
Packer,  with  the  plaintiffs'  authority,  had  actually  received  payment 
for  the  coals  dehvered  to  his  order,  the  observation  of  one  of  my 
learned  Brothers  in  the  course  of  the  argument,  that  the  customers, 
notwithstanding  Packer's  intervention,  were,  as  well  as  he,  and  they 
primarily,  responsible  to  the  plaintiffs,  would  have  less  weight  than 
it  might  otherwise  be  entitled  to.  This  double  liability  of  Packer 
and  of  the  customers  to  the  plaintiffs  could  in  no  case,  as  it  appears  to 
me,  countervail  the  inherent  ugliness  of  the  transaction.  Upon  the 
whole,  I  am  of  opinion  that  the  judgment  of  the  Court  of  Common 
Pleas  should  be  affirmed. 

Blackburn,  J.  I  am  of  opinion  that  ia  this  case  the  decision  of  the 
Court  below  should  be  affirmed.  The  question  is,  whether  imder  the 
circumstances  stated  in  the  case  there  was  evidence  to  go  to  the  jury 
in  support  of  the  averment  of  fraud ;  for  I  think  that  the  averment  of 
undue  concealment  carries  the  case  no  further,  and  that  unless  actual 

(a)  12  CI.  &  F.  109.     (6)  10  Exch.  Eep.  52S;  s.  c.  24  Law  J.  Bep.  (n.  s.)  Exch.  14. 
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fraud  was  proved,  the  substance  of  the  issue  was  not  proved.    It  was 
decided  in  The  North  British  Insurance  Company  v.  Lloyd  (a)  that  the 
rule  that  all  material  circumstances  known  to  the  assured  must  be  dis- 
closed, is  peculiar  to  contracts  of  insurance,  and  that  it  does  not  ex- 
tend to  contracts  of  guarantie.    I  concur  in  this,  which,  I  think,  is 
founded  upon  principle  as  well  as  authority.    It  was  pomted  out  by 
the  Chief  Baron,  in  the  argument  in  the  present  case,  that  a  surety  is, 
in  general,  a  friend  of  the  principal  debtor,  acting  at  his  request,  and 
not  at  that  of  the  creditor ;  and  in  ordinary  cases  it  may  be  assumed 
that  the  surety  obtains  from  the  principal  all  the  information  which 
he  requires ;  and  I  think  that  great  practical  mischief  would  ensue,  if  the 
creditor  were  by  law  required  to  disclose  everything  material  known  to 
him  as  in  a  case  of  insurance.     If  it  were  so,  no  creditor  could  rely 
upon  a  contract  of  guarantie  unless  he  communicated  to  the  proposed 
sureties  everything  relating  to  his  dealings  with  the  principal  to  an 
extent  which  would,  in  the  ordinary  course  of  things,  be  so  vexatious 
and  annoying  to  the  principal  and  his  friends,  the  intended  sureties, 
that  such  a  rule  of  law  would  practically  prohibit  the  obtaining  of 
contracts  of  suretyship  in  matters  of  business.    This  is  well  pointed 
out  by  Lord  Campbell,  in  his  judgment  in  Hamilton  v.  Watson  (6). 
But  I  think,  both  on  authority  and  on  principle,  that  when  the  cred- 
itor describes  to  the  proposed  sureties  the  transaction  proposed  to 
be  guaranteed  (as  in  general  a  creditor  does),  that  description  amounts 
to  a  representation,  or,  at  least,  is  evidence  of  a  representation  that 
there  is  nothing  in  the  transaction  that  might  not  naturally  be  expected 
to  take  place  between  the  parties  to  a  transaction  such  as  that  described. 
And  if  a  representation  to  this  effect  is  made  to  the  intended  surety 
by  one  who  knows  that  there  is  something  not  naturally  to  be  expected 
to  take  place  between  the  parties  to  the  transaction,  and  that  this  is 
unknown  to  the  person  to  whom  he  makes  the  representation,  and 
that  if  it  were  known  to  him  he  would  not  enter  into  the  contract  of 
suretyship,  I  think  it  is  evidence  of  a  fraudulent  representation  on  his 
part.    I  think  that  it  appears  in  Hamilton  v.  Watson  (b)  that  such  was 
the  opinion  of  Lord  Campbell,  and  I  think  that  on  this  principle  are 
founded  the  judgments  of  Lord  Eldon  in  Smith  v.  T/ie  Bank  of  Scot- 
land (c),  and  of  the  Court  of  King's  Bench  in  Pidcock  v.  Bishop  (d). 
In  the  present  case  the  plaintiffs  had  no  personal  communication  with 
the  defendant,  the  surety,  and  when  they  sent  the  agreement  to  him 
for  execution  they  sent  it  by  an  agent,  who  had  no  authority  from  the 
plaintiffs  to  make  any  statement  whatever,  or  to  do  anything  more 
than  obtain  the  defendant's  signature  to  the  agreement  thus  sent. 
The  argument  for  the  plaintiffs  before  us  was,  in  substance,  that  under 

(a)  10  Exch.  Rep.  523;  s.  c.  24  Law  J.  Rep.  (n.s.)  Exch.  14. 

(6)  12  CI.  &  F.  109.  (e)  1  Dow.  272.  {d)  S  B.  &  C.  605. 
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such,  circumstances,  though  there  might  be  a  concealment  or  non-dis- 
closure of  material  facts,  there  was  not  and  could  not  be  any  misrep- 
resentation on  the  plaintiffs'  part,  and  that  without  it  there  could  be 
no  fraud ;  and  during  the  argument  I  was  inclined  to  be  of  that  opin- 
ion ;  but  on  consideration  I  have  come  to  the  conclusion,  that  in  this 
case  there  was  evidence  of  intentional  deceit  by  a  false  representation, 
of  the  kind  I  have  above  referred  to,  amounting  to  actual  fraud.    The 
written  agreement,  which  before  it  was  executed  the  plaintiffs  sent  to 
the  defendant,  recites,  that  Packer,  the  principal,  had  been  for  some 
time  salesman  to  the  plaintiffs  on  terms  by  which  he  was,  in  substance, 
to  be  a  del  credere  agent,  settling  and  paying  for  what  he  had  sold 
monthly,  and  that  they  had  required  from  him  security  to  induce  them 
to  continue  him  in  the  employment,  and  stipulated  that  the  defendant 
and  others  should  give  them  a  floating  and  continuing  guarantie  for 
the  term  of  three  years  from  the  date  thereof,  to  secure  the  amount 
of  any  balance  which  might,  at  any  time,  be  due  to  them  on  the  coal 
account.    I  think  this  was  evidence  of,  or  rather,  if  not  qualified  by 
other  matters,  amounted  to  a  representation  that  there  was  nothing 
in  the  transaction  between  the  plaintiff  and  Packer  which  might  not, 
in  the  ordinary  course  of  affairs,  be  expected  to  have  taken  place  be- 
tween them  as  parties  to  such  a  transaction.    It  is  stated  in  the  case 
that  at  the  time  when  this  agreement  was  sent  to  the  defendant,  a 
balance  of  1,332^.  was  actually  then  due  from  Packer,  he  not  having 
for  a  very  considerable  time  settled  for  and  paid  up  at  the  expiration  of 
the  current  month,  as  stipulated  by  the  agreement.    It  is,  however  (in 
favor  of  the  plaintiffs),  further  stated,  that  there  was  no  evidence 
that  the  plaintiffs  were  aware  that  Packer  had  actually  received  the 
money  from  the  customers.    Now,  whether  the  handing  the  agreement 
by  the  plaintiffs  to  the  defendant  amounted  to  an  inaccurate  represen- 
tation or  not  depends,  as  I  think,  on  the  question  whether,  in  such  a 
transaction  as  that  described  in  the  agreement,  it  might,  or  might  not, 
naturally  be  expected  that  the  masters  might  have  allowed  a  balance 
of  this  extent  to  accumulate,  and  might  have  allowed  the  amount  to 
stand  over  unsettled  for  so  long  a  time.    In  Hamilton  v.  Watson  (a) 
the  transaction  was  a  security  for  a  banker's  cash  account,  and  the 
decision  of  the  House  of  Lords  was,  that  in  such  a  case  it  might  be  so 
naturally  expected  that  the  proposed  principal  had  already  overdrawn 
his  account,  that  there  was  no  evidence  of  a  representation  that  he 
had  not.    In  Smith  v.  The  Bank  of  Scotland  {b),  where  the  security  was 
given  for  the  good  behavior  of  a  bank  agent,  it  was  held,  that  an 
allegation  that  the  bank  knew  that  the  principal  had  misconducted 
himself  in  his  office,  and  that  this  fact  was  concealed  from  the  sureties 
ought  to  have  been  admitted  to  proof  in  the  Court  below.    I  think  the 

{a)  12  CI.  &  F.  109.  (6)  1  Dow,  272. 
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effect  of  Lord  Eldon's  judgment  in  that  case  is,  that  it  was  so  little 
to  be  expected  that  a  bank  would  continue  in  their  service  an  agent 
Avho  had  already,  by  breach  of  trust,  run  into  their  debt,  that  the 
application  for  security  amounted,  as  he  says,  to  holding  him  forth  to 
the  sureties  as  a  trustworthy  person — 1  Dow,  292.    I  think  that  it 
must  in  every  case  depend  upon  the  nature  of  the  transaction,  whether 
the  fact  not  disclosed  is  such  that  it  is  impliedly  represented  not  to 
exist,  and  that  must  generally  be  a  question  of  fact  proper  for  a  jury. 
If  in  this  case  the  amount  of  the  balance  already  due  had  been  small, 
or  the  period  during  which  the  accounts  were  left  unsettled  short, 
there  would,  in  my  opinion,  have  been  such  a  mere  scintilla  of  evidence 
as  would  not  have  warranted  the  jury  in  finding  the  verdict  of  fraud, 
and  the  Judge  would  have  been  justified  in  withdrawing  the  question 
from  their  consideration.     But  as  it  is,  the  amount  of  the  balance  al- 
ready due  being,  relatively  to  the  amount  of  the  security,  so  large,  and 
the  period  during  which  no  settlement  had  taken  place  being  so  con- 
siderable, I  think  the  Judge  could  not  have  withdraAvn  the  case  from 
the  consideration  of  the  jury,  who  might  well  come  to  the  conclusion 
that  the  sending  of  the  agreement  in  these  terms  amounted  to  an  in. 
accurate  representation.    This  would  not  be  enough  to  support  the 
verdict  on  the  plea  of  fraud,  unless  it  was  further  established,  that 
the  plaintiffs  made  the  inaccurate  representation,  intending  to  deceive 
the  defendant,  and  induce  him  to  enter  into  the  contract  in  the  beUef 
that  what  was  represented  did  exist ;  whilst  the  plaintiffs  knew  it  did 
not  exist.     But  of  that  also  I  think  there  was  sufftcient  evidence.     The 
improbability  that  any  one  could  suppose  that  sureties  would  have 
entered  into  such  an  agreement,  if  they  had  known  the  truth,  is  so 
great,  that  the  jury  might  well  think  that  the  plaintiffs  knew  that  the 
defendant  was  in  ignorance  of  it ;  and  if  the  jury  so  thought,  they 
might  from  that  alone  have  drawn  the  inference  that  the  representa- 
tion was  fraudulently  intended  to  deceive.     This  is  strengthened  by 
the  facts  that  the  plaintiffs  apparently  avoided  having  any  personal 
communication  with  the  proposed  sureties,  and  sent  the  agreement  for 
execution  by  an  agent,  who  had  no  authority  from  them  to  make  any 
statements,  from  which  the  jury  might  perhaps  draw  the  further  in- 
ference, that  the  plaintiffs  took  pains  to  avoid  the  risk  of  the  sureties 
asking  questions  and  being  undeceived.     It  is  not  essential  to  constitute 
fraud  that  there  should  be  any  misleading  by   express  words.    It  is 
sufficient  if  it  appears  that  the  plaintiffs  knowingly  assisted  in  induc- 
ing the  defendant  to  enter  into  the  contract  by  leading  him  to  believe 
that  which  the  plaintiffs  knew  to  be  false,  the  plaintiffs  knowing  that 
if  he  had  not  been  thus  misled  he  would  not  have  entered  into  the 
contract.    For  the  reasons  above  given,  I  think  there  was,  on  this 
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case,  evidence  to  support  the  verdict ;  and  consequently  the  judgment, 
in  my  opinion,  should  be  affirmed. 

Beamwell,  B.  I  think  this  judgment  should  be  reversed.  It  is» 
clear  that  nothing  turns  on  the  defendant  being  a  surety.  The  ques- 
tion raised,  and  properly  raised,  by  the  pleadings  is,  was  the  defend- 
ant's engagement  obtained  by  the  plaintiffs'  fraud,  actual  moral  fraud  ? 
The  question  argued  before  us  was,  was  there  evidence  of  such  fraud  ? 
The  Court  below  says  there  was ;  but  unfortimately  does  not  point 
out  in  what  it  consisted.  With  very  great  respect  I  see  none,  and  I 
think  it  can  be  shown  there  is  none.  To  constitute  fraud  there  must 
be — first,  the  assertion  of  something  false,  which  is  not  the  case  here ; 
or,  secondly,  the  suppression  of  something  true,  where  there  is  a  duty 
or  profession  of  stating  everything  material ;  and  here  there  is  no 
such  duty ;  or,  thirdly,  what  perhaps  is  included  in  one  of  the  fore- 
going, a  suggestion  of  falsity  by  statement  of  some  facts,  and  suppres- 
sion of  others  which  would  qualify  those  stated.  As  if  one  should 
say  A.  was  seised  and  died,  B.  was  eldest  son,  entered  and  enjoyed, 
and  suppressed  that  A.  had  made  a  will  and  given  B.  a  life  estate. 
To  my  mind  there  is  nothing  of  that  kind  here.  Perhaps,  but  most 
improbably,  the  defendant  inferred  or  guessed  that  no  arrears  were 
due  to  the  plaintiffs.  I  should  not  have  so  concluded :  on  the  con- 
trary, I  should  have  concluded  that  there  was  some  change  in  the 
circumstances  of  the  parties  which  induced  the  plaintiffs  to  require 
further  security.  But  supposing  that  the  defendant's  was  a  right 
conclusion,  and  supposing  that  if  he  could  not  inform  himself  further, 
he  was  justified  in  acting  on  it,  I  say  that  here  he  was  not  so  justified) 
because  he  might,  if  he  cared  to  know  them,  have  informed  himself 
of  the  actual  facts  from  the  plaintiffs,  as  if  they  had  refused  to  tell 
him  he  might  have  refused  to  be  surety.  I  think  a  man  has  great 
right  to  complain  of  another  who  charges  him  with  fraud,  because  he, 
the  accuser,  had  not  taken  the  trouble  to  make  a  few  inquiries.  I  really 
can  see  no  evidence  of  any  fraud,  of  anything  dishonest  in  this  case. 
There  is  nothing  inconsistent  with  the  plaintiffs'  honesty.  But  when 
the  facts  are  equally  consistent  with  a  conclusion  one  way  or  the 
other,  they  are  no  evidence  either  way.  I  think  the  opinion  that 
there  was  evidence  of  fraud  is  founded  on  a  misapprehension.  Packer 
was  not  a  dishonest  defaulter  to  the  knowledge  of  the  plaintiffs.  He 
was  liable  to  them  to  a  large  amount,  every  shilling  of  which  might 
have  been  due  from  solvent  debtors.  The  plaintiffs  continued  him  a 
long  time  after  in  their  service.  They  sent  the  agreement  of  surety- 
ship to  the  defendant,  and  left  it  with  him  several  days  for  him  to 
make  such  inquiries  as  he  thought  fit.  He  makes  none.  Suppose  he 
had  asked  and  been  told  the  truth,  could  anybody  say  that  there  had 
been  any  fraud  or  attempt  at  fraud  ?    Suppose  he  had  employed  an 
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attorney,  would  anyone  say  that  there  was  any  attempt  to  deceive 
the  attorney  ?  The  notion  of  fraud  arises  from  the  defendant  being 
likely  to  behave  foolishly,  to  make  no  inquiry,  making  none  and  bemg 
a  surety.  I  think  this  very  mischievous,  that  a  man  should  have  his 
carelessness  rewarded  by  liberty  to  call  out  Fraud !— very  mischievous 
that  people  should  be  charged  with  fraud  by  careless  persons  simply 
on  account  of  their  own  carelessness.  No  one  is  safe  if  this  is  allowed. 
No  one  can  ever  know  that  he  has  sufficiently  guarded  against  the 
rash  conclusions  and  folly  of  those  he  deals  with,  and  saved  himself 
from  the  uncharitable  and  foolish  conclusion  to  which  a  jury  may  be 
disposed  to  come  in  favor  of  a  surety. 

Crompton,  J.  The  judgment  I  am  about  to  deliver  is  one  in  which 
my  Brother  Channell  concurs. 

The  question  in  this  case  is,  whether  the  Court  of  Common  Pleas 
was  wrong  in  holding  that  there  was  some  evidence  of  fraud  to  go  to 
the  jury.  It  is  quite  clear  that  the  mere  non-disclosure  of  material  facts 
will  not  operate  so  as  to  avoid  a  contract  of  the  nature  of  the  one  in 
this  case,  such  defence  being,  as  pointed  out  in  the  case  of  The  North 
Sritish  Insurance  Company  v.  Lloyd  (a),  peculiar  to  the  contract  of 
insurance.  Such  non-communication  avoids  the  contract  of  insurance 
without  fraud  and  however  innocent  the  conduct  of  the  party  may  be, 
on  grounds  peculiar  to  the  contract  of  insurance  and  not  appUcable  to 
the  case  of  a  guarantie.  I  cannot  say  that  the  Court  below  was 
wrong  in  holding  that  there  was  some  evidence  of  fraud  to  go  to  the 
jury  in  this  case,  or  that  the  learned  Judge  who  tried  the  case  could 
properly  have  withdrawn  it  from  the  jury. 

To  constitute  a  fraudulent  misrepresentation,  it  need  not  be  made 
in  terms  expressly  stating  the  existence  of  some  mitrue  fact ;  but  if  it 
be  made  by  one  party  in  such  terms  as  would  naturally  lead  the  other 
party  to  suppose  the  existence  of  such  state  of  facts,  and  if  such 
statement  be  so  made  designedly  and  fraudulently,  it  is  as  much  a 
fraudulent  misrepresentation  as  if  the  statement  of  the  untrue  facts 
were  made  in  express  terms.  It  seems  to  me  that  the  defendant  in 
the  present  case  would  be  naturally  led  by  the  guarantie,  and  the 
original  agreement  with  Packer  annexed  thereto,  and  the  reference  to 
the  agreement  with  Mrs.  Tinson,  referred  to  in  the  guarantie  which 
is  said  to  be  supplemental  to  that  agreement,  to  suppose  that  a  differ- 
ent state  of  things  existed  from  the  real  state  of  things  known  to  the 
plaintiffs.  It  was  known  to  the  plaintiffs  that  Packer  the  principal 
had  not  carried  out  his  original  agreement  with  them,  and  that  there 
was  a  large  sum  due  from  him  on  his  floating  bills.  By  his  agree- 
ment vrith  them,  the  moneys  to  be  received  by  him  from  the  customers 

(a)  lOExch.  Eep.  523;  s.c.  24  Law  J.  Eep.  (n.s.)  Exch.  14. 
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from  time  to  time  were  to  be  paid  over  and  accounted  for  within  six 
days,  and  were  to  be  applied  to  the  floating  bills.  Surely  on  perusing 
such  documents  as  were  sent,  the  proposed  sureties  would  be  led  to 
suppose  that  the  moneys  to  be  received  from  time  to  time  would  be  ap- 
plicable, in  the  first  instance,  to  the  bills  to  be  given  from  time  to  time, 
and  not  to  a  large  deficit  on  the  old  bUls.  In  truth,  none  of  the 
money  to  be  received  would  be  applicable  to  the  new  transactions 
till  the  large  balance  was  wiped  off ;  and  it  is  very  unlikely  that  the 
surety  would  have  joined  in  the  new  guarantie  had  he  been  aware 
of  the  existence  of  the  old  debt.  I  think  also  that  the  new  sureties 
would  naturally  be  led  to  suppose  from  the  draft  guarantie,  and  from 
its  being  stated  that  their  engagement  was  to  be  supplemental,  and 
in  addition  to  Mrs.  Tinson's,  that  her  guarantie  was  practically  appli- 
cable to  the  new  dealings ;  whereas,  whether  the  defendant's  surety- 
ship was  applicable  retrospectively  or  not,  hers  would  really  be  in 
effect  absorbed  by  the  large  balance.  I  think  therefore  that  there  was 
evidence  that  the  defendant  was  led  by  the  sending  of  the  documents  in 
question  to  the  belief  in  an  untrue  state  of  facts,  where  the  knowledge 
of  the  true  state  of  facts  would  have  prevented  his  joining  in  the  con- 
tract of  suretyship. 

It  was  said,  indeed,  that  the  plaintiffs  sending  the  documents  in 
this  shape  may  have  been  without  any  intentional  fraud  on  their  part, 
and  that  they  may  merely  have  got  the  documents  drawn  by  their 
professional  advisers  in  a  proper  state,  and  forwarded  them  without 
moral  fraud.  This  seems,  however,  to  me  to  be  a  question  which  the 
jury  were  to  determine ;  and  it  is  not  necessary  for  me  to  consider 
whether  in  their  place  I  should  have  foimd  the  fraud.  We  are  only 
to  decide  whether  there  was  evidence  to  go  to  the  jury.  The  sending 
the  documents  to  the  defendant  and  leaving  them  with  him ;  the 
largeness  of  the  sum  in  arrear ;  the  improbability  that  the  defendant 
would  have  become  surety  if  he  had  known  the  real  facts  on  the  one 
hand,  and  on  the  other  hand  the  circumstances  of  the  plaintiffs  not 
having  seen  the  proposed  sureties  and  merely  having  sent  the  papers 
to  them,  and  the  other  circumstances  referred  to  in  the  argument 
were,  as  it  seems  to  me,  matters  entirely  for  the  jury ;  and  I  cannot 
say  that  the  Court  of  Common  Pleas  were  wrong  in  holding  that  there 
was  some  evidence  for  their  consideration,  and  I  therefore  think  that 
the  judgment  of  the  Court  below  should  be  affirmed. 

Pollock,  C.  B.  The  question  in  this  case  is  simply  whether  there 
was  any  evidence  of  fraud  on  the  part  of  the  plaintiffs,  such  as  to 
prevent  them  from  recovering  from  the  surety  the  amount  guaranteed. 

The  facts  are  very  short  and  plain.  James  Packer  acted  as  com- 
mission agent  for  the  plaintiffs,  selling  goods  which  they  supplied 
and  receiving  payment  for  them,  charging  a  commission  upon  each 
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transaction.  He  gave  bills  to  the  plaintiffs  which  were  to  be  paid  at 
stipulated  times.  As  this  involved  considerable  responsibility  on  the 
part  of  Packer,  he  originally  gave  security  to  the  plaintiffs  by  his 
mother,  Sarah  Tinson,  to  the  amount  of  300/.  The  business  went  on> 
and  his  accounts  became  in  arrear  to  some  extent,  upon  which  the 
plaintiffs  told  him  that  they  could  not  allow  his  employment  to  go  on 
unless  he  found  further  security,  whereupon  he  undertook  to  do  so, 
and  procured  the  defendant  and  others  to  undertake  to  sign  the 
agreement  on  which  this  action  is  brought.  This  was  a  further 
security  for  300/.  more,  expressed  to  be  supplemental  and  in  addition 
to  the  former ;  so  that  the  new  sureties  were  to  be  liable  for  what- 
ever Sarah  Tinson  was  to  be  liable  to,  and  this  was  distinct  notice 
that  the  suretyship  was  to  be  retrospective.  The  plaintiffs  never  had 
any  communication  with  the  defendant,  and  never  interfered  in  any 
way  beyond  sending  the  agreement  to  be  signed  which  they  had 
been  told  by  Packer  that  the  defendant  had  approved  of,  and  which 
was  true.  It  is  said,  there  was  in  this  matter  concealment  or  mis- 
representation. In  fact,  there  was  no  representation  at  all,  and 
therefore  there  could  not  be  misrepresentation ;  and  as  to  conceal- 
ment, the  plaintiffs  never  undertook  to  make  any  disclosure ;  and  in 
my  judgment  were  not  under  any  legal  or  moral  obligation  to  make 
any  disclosure  under  the  circumstances. 

It  must  be  taken  that  the  occupation  of  Packer  was  a  profitable 
one — one  in  which  a  prudent  man  might  have  recovered  himself 
though  he  had  fallen  into  some  diflftculties.  The  plaintiffs  say  to  him 
if  you  can  procure  from  your  relations  or  friends  a  further  guarantie, 
we  will  allow  you  to  continue  notwithstanding  the  present  state  of 
your  accounts,  but  if  you  cannot  we  will  stop  now.  He  under- 
takes to  procure,  and  does  procure  a  further  guarantie ;  and  the 
business  therefore  went  on.  Whether  Packer  made  to  his  sureties 
a  faithful  and  true  representation  of  the  state  of  his  affairs  is 
entirely  a  matter  of  indifference :  if  he  did,  then  they  have  no  ground 
of  complaint  at  all ;  if  he  did  not,  it  is  no  fault  of  the  plaintiffs. 
The  defendant  has  trusted  Packer,  whom  the  plaintiffs  would 
trust  no  longer;  and  Packer  has  deceived  the  defendant,  but  the 
plaintiffs  never  directly  or  indirectly  made  any  communication  to 
the  defendant  on  the  subject  of  the  state  of  the  accounts.  It  was, 
however,  manifest  that  the  plaintiffs  required  further  security,  and 
retrospective  security.  It  was  therefore  the  duty  rather  of  the 
sureties  to  inquire,  than  of  the  plaintiffs  to  inform  them,  what  was 
the  state  of  the  accounts.  In  my  opinion,  there  is  a  total  absence  of 
any  evidence  of  fraud,  and,  I  should  add,  no  just  ground  for  any 
suspicion  of  it.    I  think  the  rule  ought  to  be  made  absolute. 

Judgment  affirmed. 
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Sbctiok  III.— Fkattd.* 


HARVEY  V.  YOUNG. 

Im  the  King's  Bench,  Michaelmas  Teem,  1597. 

[Reported  in  Telverton,  20.] 

J.  S.  had  a  term  for  years,  and  there  being  a  discourse  between  him 
and  J.  D.  about  buying  that  term,  J.  S.  said  and  affirmed  to  J.  D  that 
the  term  was  worth  150Z.  to  be  sold,  upon  which  J.  D.  gave  J.  S.  150^. 
for  the  term.  And  afterwards  J.  D.  offer'd  and  endeavor'd  to  sell  the 
term  again,  and  could  not  obtain,  nor  get  for  the  term  100^.  whereupon 
he  brought  an  action  on  the  case  in  nature  of  a  disceit  against  J.  S. 
and  declar'd  ut  supra,  and  that  J.  S.  asseruit  to  him,  that  the  term 
was  worth  so  much,  to  which  assertion  J.  D.,Mem  adhibens,  did  buy 
the  term  for  so  much  money,  but  could  not  sell  it  again  for  so  much 
money  as  was  given  at  first  in  fraud  and  deceit  of  the  plaintiflE  to 
his  damages,  &c.,  and  upon  not  guilty  pleaded,  it  was  found  for 
the  plaintiff,  and  alledged  in  arrest  of  judgment,  that  the  matter 
precedent  did  not  prove  any  fraud ;  for  it  was  but  the  defendant's 
bare  assertion  that  the  term  was  worth  so  much,  and  it  was  the 
plaintiff's  folly  to  give  credit  to  such  assertion.  But  if  the  defen- 
dant had  warranted  the  term  to  be  of  such  value  to  be  sold,  and  the 
plaintiff  had  thereupon  given  and  disbursed  his  money,  there  it  is 
otherwise ;  for  the  warranty  given  by  the  defendant  is  a  matter  to 
induce    confidence  and  trust  in  the  plaintiff  (a). 


BAYLEY  V.  MERREL. 

In  the  King's  Bench,  Trinity  Term,  1615. 

[^Reported  in  Croke  James,  386.] 

Action  upon  the  case.  Whereas,  10th  December,  1613,  there  was 
communication   betwixt  the  plaintiff  and  defendant,  concerning  the 

(a)  This  distinction  is  described  by  Lord  Hardwicke  in  the  case  of  Cleeve  v.  Gas- 
coigne,  Amb.  323,  in  the  following  manner:  "  Though  when  a  man  affirms  a  thing 
to  be  so,  which  is  otherwise,  it  is  a  falsity  and  fraud  in  him,  whether  he  knew  it  or 
not;  yet  that  must  be  understood  with  a  distinction.  Where  the  affirmation  is  of  a 
fact  which  is  in  itself  certain,  as  of  the  loss  or  missing  of  a  ship,  or  that  such  a  farm 
Is  let  at  so  much,  it  is  so;  but  where  it  is  matter  of  opinion,  as  of  the  state  of  health 
of  any  person,  or  of  the  value  of  a  farm  that  is  unlet,  it  is  not  so."     Ed. 

«  Ch.  V,  Sect.  Ill,  Finch. 
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hiring  the  platatiff  to  carry  for  the  defendant  with  horses  and  wain  a 
load  of  madder  from  Exhall,  in  the  county  of  Essex,  into  Uppingham 
in  the  county  of  Rutland ;  and  that  then  and  there,  to  deceive  him  in 
the  carriage  thereof,  the  defendant  affirmed  fraudulently  that  the  said 
load  of  madder  was  800  pound  weight ;  whereto  he  giving  credit,  under- 
took the  charge  of  the  said  madder,  and  that  the  defendant  promised 
him  to  pay  for  every  hundredweight  2s.  Sd.    And  he  giving  credit  that 
the  said  madder  was  but  800  weight  carried  it  according  to  the  said 
agreement.    And  alleges  in  facto  that  the  said  load  of  madder  weighed 
much  more  than  800  weight,  viz.  2200  weight.    By  reason  whereof  his 
horses  drawing  the  said  wain  with  the  load  of  madder,  being  laden 
with  so  great  weight,  were  compelled  ita  vehementer  laborare  et  tra- 
here,  that  seven  of  his  horses  which  drew  the  said  wain,  ratione  inde 
peribant,  per  quod,  &c.    The  defendant  pleaded  iVbi  guilty,  and  found 
against  him ;  and  it  was  now  moved  in  arrest  of  judgment,  that  this 
action  lies  not.    For  he  being  hired  to  carry  by  the  hundred,  it  was 
his  own  folly  to  overload  his  horses ;  and  it  was  a  matter  which  lay  in 
his  own  view  and  conusance ;  and  if  he  doubted  of  the  weight  there- 
of, he  might  have  weighed  it,  and  was  not  bound  to  give  credence  to 
another's  speech.    And  being  his  own  negligence  he  is  without  remedy, 
as  where  one  buys  an  horse  upon  warranting  him  to  have  both  his  eyes 
and  he  hath  but  one  eye,  he  is  remediless ;  for  it  is  a  thing  which  lies 
in  his  own  conusance,  and  such  warranty  or  affirmation  is  not  material, 
or  to  be  regarded.    But  otherwise  it  is  in  case  where  the  matter  is 
secret,  and  lies  properly  in  the  conusance  of  him  who  warrants  it,  and 
cannot  be  known  to  him  who  buys,  or  makes  the  contract ;  for  the  law 
gives  no  remedy  for  voluntary  negligence.    And  of  that  opinion  was 
the  whole  Court,  although  it  was  said,  that  there  was  apparent  fraud 
here  in  him  who  affirmed,  &c.    And  peradventure  the  plaintiff  was  a 
stranger  there  where  he  undertook  the  carriage,  and  had  no  weights 
to  weigh  it.    But  it  was  answered,  that  it  was  his  gross  negligence, 
that  he  would  undertake  a  weight  so  far  exceeding  the  affirmation, 
without  causing  it  to  be  weighed,  (a). 

Wherefore  the  judgment  was  stayed. 

(a)  See  the  report  of  this  ease  in  3  Bulstrode,  94,  where  Croke,  Justice,  held  that 
"fraud  without  damage,  or  damage  without  fraud,  gives  no  cause  of  action;  but 
where  these  two  do  concur  and  meet  together,  there  an  action  lieth."    Ed. 
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MEDINA  V.  STOUGHTON. 

In  the  King's  Bench,  Teinitt  Teem,  1700, 

[Beported  in  1  Lord  Raymond,  593.] 

Case.  The  plaintiff  declared,  that  the  defendant  being  possessed  of 
certain  million  lottery  tickets,  sold  them  to  the  plaintiff,  aflrming 
them  to  be  his  own,  whereas  in  truth  they  were  the  tickets  of  another 
man.  The  defendant  pleaded,  that  he  bought  them  bona  fide  before 
the  sale,  and  so  sold  them  bona  fide ;  in  quo  casu  the  plaintiff  ought  not 
to  have  his  action,  et  petit  judicium  de  narratione  et  quod  narratio  cas- 
setur. The  plaintiff  demurred.  Holt,  Chief  Justice :  The  plea  is  Ul, 
and  the  action  well  lies.  Where  a  man  is  in  possession  of  a  thiugj 
which  is  a  color  of  title,  an  action  will  lie  upon  a  bare  affirmation  that 
the  goods  sold  are  his  own.  For  in  such  case  it  amounts  to  a  warranty, 
and  so  it  was  adjudged  in  this  court  Mich.  1  Will.  &  Mar.  B.  R.  be- 
tween Gross  and  Gardiner,  3  Mod.  261;  1  Show.  68,  where  in  case  the 
plaintiff  declared,  that  there  being  a  discourse  between  the  plaintiff 
and  defendant  concerning  the  sale  of  two  buUocks  then  in  the  posses- 
sion of  the  defendant,  the  defendant  sold  them  to  the  plaintiff,  falsely 
assuming  them  to  be  his  own,  ubi  revera  they  were  the  bullocks  of 
J.  S.,  and  upon  this  reason  it  was  adjudged  for  the  plaintiff,  after 
motion  in  arrest  of  judgment,  according  to  2  Cro.  196.  Mosewell  v. 
Vaughan ;  but  otherwise  in  case  of  land,  because  there  the  purchaser 
may  search  into  the  title.  And  Gould,  Justice,  said,  that  he  drew 
the  declaration  in  the  case  of  Gross  v.  Gardiner,  and  purposely 
showed  a  possession  of  the  bullocks,  for  the  queries  turned  upon  that 
difference. 


RISNET  V.  SELBY. 

In  the  Queen's  Bench,  JMichaelmas  Teem,  1705. 

[Reported  in  1  Salkeld,  211.] 

Case,  for  that  the  plaintiff  being  in  treaty  with  the  defendant  about 
the  purchase  of  such  a  house,  the  defendant  did  fraudulently  afOrm  the 
rent  to  be  30^.  per  annum,  whereas  it  was  but  20Z.,  whereby  he  was 
induced  to  give  so  much  more  than  the  house  was  worth.  Upon  not 
guilty  pleaded,  and  verdict  for  the  plaintiff,  it  was  moved  in  arrest  of 
judgment,  that  this  was  an  improper  inquiry  in  the  plaintiff,  and  he 
was  over-credulous  in  taking  the  defendant's  word  for  it;  but  the 
plaintiff  had  his  judgment,  for  the  value  of  the  rent  is  matter  that  lies 
Vol.  11—10 
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ill  the  private  knowledge  of  the  landlord  and  tenant,  and  if  they  affirm 
the  rent  to  be  more  than  it  is,  the  purchaser  is  cheated,  and  ought  to 
have  a  remedy  for  it. 


THOMAS  WARD Appellant; 

AND 
JOSEPH  HOBBS Respondbnt. 

In  the  House  op  Loeds,  November  12,  1878. 

[Reported  in  Law  Reports,  4  Appeal  Cases,  13.] 

In  this  case  the  Court  of  Appeal  had  reversed  a  judgment  given  by 
the  Queen's  Bench  in  favor  of  the  plaintiff  in  the  action,  now  the  ap- 
pellant here. 

In  August,  1875,  Hobbs  was  possessed  of  a  herd  of  about  ninety 
pigs,  forty  of  which  were  sold  to  a  Mr.  Farmer,  a  miller,  residing  near 
Thatcham  in  Berkshire.  Farmer  afterwards,  on  the  9th  of  September, 
complained  to  Hobbs  that  the  pigs  purchased  from  him  scoured,  and 
it  was  alleged  that  scour  and  want  of  appptite  were  symptoms  of 
typhoid  fever  in  pigs ;  Hobbs  denied  that  he  knew  anything  about  the 
pigs  being  ill  or  affected  in  any  way.  On  that  9th  of  September  Hobbs 
sent  to  the  Newbury  market  thirty-two  of  his  pigs,  to  be  there  sold  by 
auction ;  Hobbs  would  not  give  any  warranty  with  them.  Among  the 
conditions  of  sale  were  the  following : — 

«  4.  The  lots,  with  all  faults  and  errors  of  description  (if  any),  to 
be  paid  for  and  removed  at  the  buyer's  expense  immediately  after  the 
sale. " 

«  6.  No  warranty  will  be  given  by  the  auctioneer  with  any  lot,  and 
as  all  lots  are  open  for  inspection  previous  to  the  commencement  of 
the  sale,  no  compensation  shall  be  made  in  respect  of  any  fault,  or  error 
of  description,  of  any  lot  in  the  catalogue. 

«  7.  If  the  purchaser  shall  neglect  or  fail  to  comply  with  the  above 
conditions  his  deposit  money  shall  be  forfeited,  and  any  lot  or  lots 
that  may  be  unclaimed  by  the  time  limited  shall  be  resold  by  public 
or  private  sale,  and  the  deficiency  (if  any),  together  with  the  charges 
attending  such  resale,  shall  be  made  good  by  the  defaulter  at  this 
sale. " 

There  was  an  inspector  of  the  market  at  Newbury,  whose  duty  it 
was  to  report  to  the  justices  of  the  borough  the  state  of  the  animals 
brought  into  the  market.  The  inspector  made  his  report  in  the  usual 
way,  saying  that  he  had  not  observed  anythmg  objectionable  in  the 
pigs.    Ward  bought  the  thirty-two  pigs  at  the  auction,  and  paid  Ul. 
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for  them,  which  was  a  fair  price  at  that  time  and  place  for  healthy 
pigs.  They  exhibited  symptoms  of  illness  on  being  driven  to  the  plaint- 
iff's farm,  and  all  but  one  of  them  afterwards  died  of  typhoid  fever, 
and  the  plaintiff  also  lost  some  other  pigs  which  he  had  bought  of 
other  people,  and  which  he  asserted  had  been  infected  with  disease 
from  Hobbs'  pigs.  He  thereupon  brought  an  action  for  damages  to 
recover  compensation  for  the  loss  he  had  thus  suffered,  and  in  his 
statement  of  claim  suggested  a  warranty  (a),  and  alleged  that  the  pigs 
had  been  sent  for  sale  at  an  open  and  public  market  at  Newbury. 

The  cause  came  on  for  trial  before  Mr.  Justice  Brett  at  the  Berkshire 
Summer  Assizes  in  1876,  when  the  above  facts  were  proved  in  evidence, 
and  it  was  also  proved  that  the  pigs  showed  symptoms  of  disease  as 
they  were  being  driven  from  the  market  to  "Ward's  farm.  On  the  part 
of  the  defendant  Hobbs  there  was  the  most  positive  denial  that  he 
knew  or  even  suspected  that  the  pigs  were  tainted  with  disease,  and 
the  sickness  of  the  pigs  shown  on  the  way  from  Newbury  market  to 
the  plaintiff's  farm,  was  attributed  to  their  being  driven  a  considerable 
distance  without  food  being  supplied  to  them  on  the  road.  It  was 
also  urged  that  no  veterinary  surgeon  had  been  called  in  to  attend  the 
pigs,  nor  had  seen  them  until  after  death,  so  that  he  could  form  no 
idea  as  to  the  time  at  which  the  disease  had  first  attacked  them. 
Some  evidence  was  given  with  a  view  to  show  that  the  defendant 
had  been  aware,  before  he  sent  the  pigs  to  Newbury  on  the  9th  of 
September,  that  they  were  infected  with  the  disease.  On  the  other 
hand  the  defendant's  son  was  called  as  a  witness,  and  swore  that  it 
was  his  duty  to  look  after  these  pigs,  that  he  had  done  so,  and  that  he 
never  had  any  reason  to  believe  that  they  were  suffering  from  any 
disease.  The  defendant's  counsel  relied  upon  the  absence  of  any  evi- 
dence of  warranty,  or  of  fraud,  or  deceit,  or  of  false  representation,  or 
of  the  fact  that  the  pigs  were  diseased  at  the  time  of  the  sale.  The 
learned  Judge  left  the  whole  evidence  to  the  jury,  stating  that  in  his 
opinion  there  was  some  evidence  that  the  pigs  had  a  disease  at  the 
time  of  the  sale  by  auction,  and  that  the  defendant  knew  it ;  that  he 
must  take  the  verdict  of  the  jury  as  to  the  cause  of  the  death  of  the 
thirty-one  pigs,  and  of  the  other  pigs  which  died  on  the  plaintiff's 
premises ;  and  he  asked  the  jury  whether  the  defendant  knew  that  his 
pigs  had  a  dangerous  and  infectious  disease.  The  jurors  returned  a 
verdict  for  the  plaintiff,  and  assessed  damages  in  respect  of  the  loss  of 
the  thirty-one  pigs  and  of  the  sixteen  other  pigs  at  6QI.  Leave  to  move 
to  enter  a  verdict  and  judgment  for  the  defendant  was  reserved.  The 

(a)  The  words  were  :  "  The  plaintiff  says,  that  by  warranting  certain  pigs  to  be 
free  from  any  infectious  disease,  the  defendant  sold  thirty -two  of  such  pigs  to  the 
plaintiff  at  and  for  the  sum  of  £44." 
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motion  was  made  in  the  Queen's  Bench  and  the  rule  discharged  (a), 
The  case  was  taken  to  the  Court  of  Appeal,  where  the  decision  of  the 
Court  below  was  reversed  and  judgment  entered  for  the  defendant  (5). 
This  appeal  was  then  brought. 

Mr.  Henry  Mathews,  Q.  C,  and  Mr.  J.  Bros,  for  the  appellant : — 

There  was  evidence  to  go  to  the  jury  that  the  defendant  knew  that 
the  pigs  were  suffering  from  a  contagious  disease  at  the  time  of  the 
sale,  and  that  he  had  acted  in  a  manner  calculated  to  deceive  the 
dealers  in  the  market ;  and  for  the  purpose  of  deceiviag  them.  As- 
suming the  proof  of  his  knowledge  to  be  sufficient,  then  he  was  liable 
in  damages,  notwithstanding  the  absence  of  any  direct  warranty  as 
to  the  soundness  of  the  pigs.  For  his  sending  them  to  market  under 
such  circumstances  was  by  the  32  &  33  Vict.  c.  70,  forbidden  in  ex- 
press terms,  and  was  an  illegal  act  the  doing  of  which  subjected  him 
to  penalties.  His  sending  them  to  market  must  therefore  be  treated 
as  a  representation  that  he  was  not  doing  what  the  statute  forbade> 
and  amounted  to  a  representation  which  deceived  the  plaintiff  into 
the  belief  that  the  pigs  were  fit  objects  of  sale  and  purchase.  Any 
one  honestly  acting  on  that  representation,  and  then  suffering  from  it 
because  he  had  been  deceived  by  it,  as  it  was  false,  had  a  right  of  ac- 
tion in  respect  of  the  damage  he  thereby  suffered.  The  violation  of 
a  statutory  duty,  if  it  occasioned  damage  to  an  individual,  gave  him  a 
right  to  recover  damages.  Now  here  the  evidence  was  strong  to 
show  that  the  defendant  knew  that  the  pigs  were  diseased,  and  the 
jury  had  found  that  to  be  the  fact. 

[The  Loed  Chancblloe  referred  to  HiU  v.  BaUs  (c).J  That  case 
might  be  accounted  for  by  the  fact,  that  the  declaration  only  alleged 
a  sale  of  a  glandered  horse,  but  did  not  state  anything  which  showed 
that  the  sale  had  been  made  in  a  place  or  manner  forbidden  by  the 
statute.  Here  the  statement  of  claim  alleged  that  the  pigs  had  been 
sent  to  "  an  open  and  public  market  at  Newbury." 

The  defendant  here  must  be  treated  as  having  made  a  misrepresent- 
ation on  the  subject,  and  must  be  subject  to  all  the  consequences  of 
making  it.  This  was  not  like  the  case  of  Gooh  v.  Waring  (a),  which 
had  been  relied  on  in  the  Court  below,  for  here  negligence  was  out  of 
the  question,  for  these  pigs  had  been  wilfully  sent  to  market,  and  the 
scienter  which  was  wholly  wanting  in  that  case  was  abundantly 
proved  here.  Baghhole  v.  Walters  (e)  was  not  applicable,  for  there, 
though  the  defendant  knew  of  the  defective  state  of  the  ship  he  of- 
fered for  sale,  and  on  that  account  would  have  been  held  liable,  the 
ship  was  open  to  inspection,  the  defects  in  it  were  visible,  and  might 
have  been  seen  at  once  by  any  one ;  while  here  the  disease  was  and 

(a)  2  Q.  B.  D.  331.        (6)  3  Q.  B.  D.  150.      (c)  2  H.  &  N.  299;  27  h-  3.  (Ex.)  45. 
(d)  2  H.  &  C  336.  (e)  3  Camp.  154. 

Digitized  by  Microsoft® 


"WARD  V.   HOBBS.  765 

must  be  unknown  to  any  purchaser,  for  no  one  could  by  mere  inspec- 
tion make  himself  acquainted  with  the  fact  of  its  existence.  In  JBod- 
ger  v.  NicTiols  (a)  the  defendant  succeeded  on  the  ground  that  there 
was  no  sufficient  evidence  that  he  had  any  knowledge  that  the  cow 
he  sold  was  diseased ;  but  in  the  course  of  his  judgment  there,  Mr. 
Justice  Blackburn  said  {b) :  "  I  entertain  no  doubt,  but  it  is  not  nec- 
essary to  decide  the  point,  that  the  defendant,  by  taking  the  cow  to  a 
public  market  to  be  sold,  though  he  does  not  warrant  her  to  be  sound, 
yet  thereby  furnishes  evidence  of  a  representation  that,  so  far  as  his 
knowledge  goes,  the  animal  is  not  suffering  from  any  infectious  dis- 
ease. To  say  otherwise  would  be  to  run  counter  to  the  common 
sense  of  mankind."  And  the  other  Judges  expressed  themselves  in  a 
similar  way. 

A  representation,  such  as  sending  the  pigs  to  a  public  market  must 
be  taken  to  be,  subjects  the  offending  party  to  criminal,  and  ought  to 
subject  him  to  civil  responsibility.  In  Hex  v.  Bernard  (c)  a  person  at 
Oxford  went  into  a  shop  attired  in  the  cap  and  gown  of  a  Fellow  of  a 
college,  and  so  obtained  goods,  and  that  was  held  to  be  a,  representa- 
tion which,  being  false,  subjected  him  to  an  indictment.  In  some 
cases  a  smaller  matter  had  been  held  to  make  a  party  liable  for  the 
act  of  his  agent.  In  Hill  v.  Ghray  (d)  Lord  Ellenborough  distinctly 
laid  it  down  that  the  vendor  of  a  picture,  whose  agent  allowed  a  per- 
son under  a  delusion  as  to  its  being  the  production  of  a  particular 
painter,  to  become  the  purchaser,  the  agent  knowing  that  it  was  a  de- 
lusion, but  not  correcting  it,  must  lose  the  sale.  And  in  Jones  v. 
Boioden  (e)  where  there  was,  not  a  statutory  duty,  but  merely  a  cus- 
tom of  the  trade,  to  announce  that  goods  had  been  damaged  by  sea- 
water  and  re-packed,  and  goods  which  had  been  so  damaged  and  re- 
packed were  sold  without  that  notification,  although  the  goods  were 
left  open  for  inspection,  the  seller  was  held  liable  to  the  purchaser 
for  damage. 

In  Eicholz  V.  Bannister  (f)  the  doctrine  of  warranty  of  title  was 
considered,  and  on  the  sale  of  goods,  without  any  warranty  of  title 
given,  the  conduct  of  the  vendor  was  held  to  amount  to  a  representa- 
tion that  the  person  selling  had  a  title  to  sell,  and  Peto  v.  Blades  {g) 
showed  that,  under  such  circumstances  as  existed  here,  even  the  sher- 
iff's auctioneer  might  be  held  liable  for  a  representation  made  at  the 
time  of  the  sale,  though  there  was  no  warranty  given.  In  Shepherd 
V.  Kain  (A)  a  ship  was  described  as  "  copper-fastened,"  but  it  was  ex- 
pressly declared  that  it  was  to  be  taken  "  with  all  faults ; "  it  was 
open  to  inspection,  it  was  purchased  by  the  plaintiff,  who  proved  at 
the  trial  that  it  was  not  what  was  called  in  the  trade  a  "  copper-fast- 

28  L.  T.  441.  (6)  At  L.  T.  p.  445. 

C.  &  P.  784.  (a)  1  Stark.  434.  (e)  4  Taunt.  847. 

C.  B.  (N.s.)  708;  34  L.  J.  (C.  P.)  105.     fa)  5  Taunt.  657.  (/t)  5  B.  &  A.  240. 
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ened  "  vessel,  and,  notwithstanding  the  restriction  as  to  taking  it  with 
"  all  faults,"  the  seller  was  held  liable.  The  offering  of  the  pigs  for 
sale  was  in  this  case  an  implied  warranty  that  they  were  fit  to  be 
sold  as  pigs ;  it  was  certainly  a  representation  which  made  the  vendor 
liable.  Even  the  gratuitous  permission  to  use  a  thing — a  loan  of  it — 
has  been  held  to  imply  a  warranty  that  it  was  fit  for  the  use  for 
which  it  was  lent,  and  if  injury  followed  from  its  known  unfitness 
the  lender  has  been  held  liable :  Blakemore  v.  The  Bristol  and  Exeter 
Railway  Company  (a).  The  knowledge  was  the  principle  on  which 
the  Court  proceeded  (5).  In  Brass  v.  Maitland  (c)  it  was  held  that 
the  shippers  of  goods  were  impliedly  bound  not  to  deliver  on  board 
ship  goods  of  a  dangerous  nature  unless  they  were  properly  packed 
so  as  to  prevent  mischief  arising  from  them.  The  same  doctrine  was, 
after  the  fullest  deliberation,  adopted  and  declared  in  Burnby  v.  Bol- 
lett  (d) ;  and  Emmerton  v.  Matthews  (e),  where  all  the  old  authorities 
were  cited  and  discussed,  although  in  the  latter  case  the  defendant 
was  held  not  to  have  incurred  any  liability.  But  that  was  because  he 
had  in  fact  bought  an  article  which  he  believed  to  be  good,  and  without 
taking  it  into  his  own  possession  had  sold  it  again  shortly  afterwards 
to  a  voluntary  bidder  for  it,  having  no  reason  whatever  even  to  sus- 
pect that  it  was  imfit  for  sale.  The  principle  of  all  these  cases  was 
that  if  the  seller  had  reason  to  doubt  the  soundness  of  the  article 
sold,  still  more  if  he  believed  it  to  be  unsound,  he  was  responsible. 
Here  the  conduct  of  the  defendant  showed  that  he  must  have  known 
that  his  pigs  were  infected,  so  he  sent  them  to  market,  did  not  him- 
self appear  as  their  seller,  but  employed  an  auctioneer,  and  refused 
any  warranty.  The  case  was  one  peculiarly  fit  for  the  decision  of  a 
jury,  and  the  jury  felt  no  hesitation  in  declaring  the  defendant  liable 
as  a  person  who  had  sold  with  a  full  knowledge  of  the  real  state  of 
the  animals  he  sold. 

Mr.  Benjamin,  Q.  C,  and  Mr.  S.  D.  Grem,  for  the  respondent,  were 
not  called  on. 

The  Loed  Chancellok  (Earl  Cairns) : — 

My  Lords,  in  this  case  the  respondent  sold  a  certain  number  of  pigs 
by  auction  at  Newbury  market,  and  the  appellant  became  the  purchaser 
of  those  pigs  at  the  auction.  There  were  conditions  of  sale  under  which 
the  pigs  were  sold,  and  the  fourth  and  sixth  of  those  conditions  ran 
in  these  words : — [His  Lordship  read  them,  see  ante,  p.  762.  J  My 
Lords,  it  turned  out  that  almost  immediately  after  the  sale  the  pigs, 
in  the  hands  of  the  purchaser,  showed  unmistakable  symptoms  of  be- 
ing affected  with  a  contagious  and  infectious  disease,  viz.  typhoid  fever, 
they  rapidly  died  off,  and  nearly  all  of  them  ultimately  died.    Your 

(a)  8  El.  &  Bl.  1035.  (6)  ibid.  1051. 

(c)  6  El.  &  El.  470.  (A)  16  M.  &  W.  044.  (e)  7  H.  &  N.  586. 
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Lordships  have  not  heard  the  counsel  for  the  respondent  in  this  case, 
and  therefore  all  that  I  shall  say  upon  this  head  is  this :  that  if  the 
finding  of  the  jury  is  a  correct  inference  from  the  facts  of  the  case, 
that  the  pigs  were  infected  with  this  disease  at  the  time  of  the  sale, 
and  the  respondent  knew  it,  then  beyond  all  doubt  the  respondent  was, 
both  morally  and  legally,  highly  culpable. 

But  the  question  is.  Is  there  a  right  of  action  on  the  part  of  the 
appellant? 

Now  the  appellant  in  his  claim  puts  the  case  in  this  way :  he  says 
that  by  warranting  the  pigs  to  be  free  from  any  infectious  disease  the 
defendant  induced  him  to  buy  them ;  and  then  he  alleges  that  "  even 
if  the  defendant  did  not  warrant  the  pigs,  the  plaintiff  says  that  the 
defendant  either  knowingly,  or  having  good  reason  for  believing  that 
the  pigs  were  suffering  from  an  infectious  disease,  offered  them  for 
sale  at  a  certain  open  and  public  market  held  at  Newbury,  and  sold 
thirty -two  of  them  to  the  plaintiff  for  44^. ;"  then  he  says  that  "  the 
defendant  knew  that  the  plaintiff  was  a  farmer,  and  that  the  pigs 
would  be  placed  with  other  pigs,  and  would  also  be  turned  into  certain 
stubble  fields." 

Now  with  regard  to  the  allegations  in  the  statement  of  claim,  un- 
doubtedly there  was  no  warranty,  and  the  case  in  that  respect  is  un- 
supported. As  to  the  other  allegation  in  the  claim  that,  simpliciter, 
from  the  fact  of  his  sending  the  pigs  when  they  were  in  this  state  to 
the  market,  a  right  of  action  arises,  that  was  not  mainly,  if  at  all,  the 
ground  upon  which  the  case  was  rested  at  your  Lordships'  Bar.  The 
counsel  for  the  appellant  contended  that  from  what  took  place  at  the 
trial,  and  afterwards,  any  technicality  founded  upon  the  claim  was  out 
of  the  question,  and  that  the  appellant  might  succeed,  if  he  could,  by 
showing  that  on  the  facts  as  they  were  proved  there  was  any  right  of 
action  on  his  part  on  any  ground  whatever. 

The  great  contest  at  your  Lordships'  Bar  was  this :  the  appellant 
contended  that  the  respondent  had  made  a  representation  which  was 
untrue  in  point  of  fact,  and  that  the  action  lay  as  in  the  nature  of  an 
action  for  deceit.  Now,  my  Lords,  there  can,  I  apprehend,  be  no  doubt 
of  this  proposition,  that  if  a  man  expressly  states  upon  a  sale,  that  he 
gives  no  warranty,  and  that  the  goods  sold  must  be  taken  with  all 
their  faults,  but  if  he  goes  on  expressly  to  say,  in  addition  to  that,  that 
so  far  as  he  knows,  or  believes,  or  has  reason  to  believe,  the  goods  are 
free  from  any  particular  fault,  and  that  the  animals  (if  it  be  animals 
that  are  sold)  are  free  from  any  disease,  if  I  say  he  expressly  states 
that,  and  if  it  can  afterwards  be  proved  that  to  his  knowledge  the 
animals  were  tainted  with  the  disease  to  which  he  referred,  then  there 
can  be  no  doubt  that,  notwithstanding  the  negation  of  warranty,  an 
action  would  lie  for  deceit  for  the  false  representation.     There  is  no 
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difficulty  in  reconciling  these  two  express  statements,  viz.,  the  one  ex- 
press statement  that  he  does  not  warrant,  and  that  the  property  must 
be  taken  with  its  faults,  and  the  other  express  statement  that  so  far  as. 
he  knows  or  believes,  the  article  sold  is  free  from  a  particular  fault. 
Upon  that  part  of  the  case,  even  if  your  Lordships  had  heard  the 
counsel  for  the  respondent,  there  would,  I  think,  have  been  no  con- 
troversy. 

But,  my  Lords,  the  question  here  is,  not  how  two  express  state- 
ments of  the  kind  that  I  have  described  are  to  be  made  to  stand  to- 
gether, but  whether  in  addition  to  the  express  negation  of  warranty 
which  I  have  described,  there  was  any  other  representation  at 
all. 

Now,  my  Lords,  any  representation  in  words  there  clearly  was 
not  in  this  case.  The  statement,  and  the  only  statement,  actually 
made  was  the  one  contained  in  the  two  conditions  of  sale  which  I 
have  read.  Beyond  that  not  a  word  was  said  or  is  alleged  to  have 
been  said  on  the  part  of  the  auctioneer,  and  the  respondent  never, 
in  any  way,  came  in  contact  with  the  appellant.  But  what  was  con- 
tended at  your  Lordships'  Bar  was  this,  that  although  there  was  no 
express  representation  made  in  words,  yet  there  was  conduct  on  the 
part  of  the  respondent  which  amounted  to  a  representation,  and  it 
was  endeavored  to  make  that  out  in  this  way :  It  was  said.  There 
is  an  Act  of  Parhament,  the  Contagious  Diseases  ( Animals )  Act 
which  enacts  that  any  person  ( I  am  stating  the  effect  of  the  clause ) 
who  sends  an  animal  having,  at  the  time  upon  it  an  infectious  or 
contagious  disease,  to  any  public  or  open  place,  shall  be  guilty  of 
an  offence  under  the  Act,  unless  he  shall  prove  that  he  was  not  aware 
that  the  animal  was  so  tainted  with  disease :  and  it  was  said,  there- 
fore, that  the  respondent  here,  from  the  mere  fact  of  sending  his  pigs 
into  a  public  market,  must  be  taken,  being  of  course  held  to  be  aware 
of  the  law  upon  the  subject,  to  be  representing  that  he  was  comply- 
ing with,  or  at  all  events  not  infringing,  the  law,  and  that  the  animals 
were  not  tainted  with  any  infectious  or  contagious  disease. 

Now,  my  Lords,  I  thmk  it  always  desirable  to  abstam  as  far  as 
possible  from  expressing  an  opinion  upon  a  case  which  is  not  actu- 
ally the  case  under  consideration,  and  I  desire  here  to  be  held  free 
from  expressing  any  opmion  as  to  what,  in  a  case  in  which,  there 
being  no  negation  of  warranty,  no  statement  such  as  I  have  read 
from  the  two  conditions  of  sale  in  this  case,  ought  to  be  the  law 
as  to  a  man  who  sent  his  pigs  to  a  public  market  knowing  them  at 
the  time  to  be  tainted  with  disease.  I  observe  that  in  a  case  in  the 
Court  of  Queen's  Bench,  Bodger  v.  Nichols  (a),  coming  on  appeal  I 
thmk  from  a   decision   of  a  County  Court  Judge,  my  noble  and 

(a)  28  L.  T.  441. 
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learned  friend  Lord  Blackburn  (  or,  as  he  then  was,  Mr.  Justice  Black- 
burn ),  seems  to  have  thrown  out  an  opinion  that  in  a  case  of  that 
kind,  there  being  nothing  upon  one  side  in  the  shape  of  statement  or 
negation,  and  there  being  simply  the  fact  of  a  man  sending  diseased 
animals  to  a  public  market  to  be  sold,  that  must  be  held  to  be  a 
representation  by  conduct  that  the  animals  were  free  from  disease, 
and  that  the  person  so  sending  them  might  be  liable  for  the  conse- 
quences of  that  representation,  if  it  turned  out  to  be  untrue.  My 
Lords,  I  repeat  that  I  desire,  so  far  as  I  am  concerned,  to  hold  my- 
self unpledged  if  such  a  case  had  to  be  considered.  But  that,  as  it 
seems  to  me,  is  not  the  case  which  your  Lordships  have  now  to  con- 
sider. Your  Lordships  have  here  to  consider  an  actual,  clear,  un- 
qualified statement,  in  writing,  on  the  one  hand,  and  no  statement 
whatever,  even  in  mere  words,  upon  the  other  hand,  but  an  attempt 
to  raise  a  conclusion  as  to  an  implied  statement  from  conduct.  The 
words  of  the  statement  on  the  one  side  are  perfectly  clear ;  they  are 
that  the  vendor  will  not  warrant  the  goods — that  they  are  open 
to  inspection,  that  the  purchaser  might  inspect  them,  and  that  the 
purchaser  must  take  them  with  all  their  faults.  Now,  my  Lords,  I 
hold  that  in  order  to  countervail  or  qualify  that,  and  to  cut  it  down, 
there  must  be  something  as  clear  in  statement  in  an  opposite  direc- 
tion. If-  there  had  been  that  representation  in  words  which  I  began 
by  supposing,  namely,  that  notwithstanding  that  negation  of  war- 
ranty the  vendor  said  that  he  believed  the  animals  were  free  from 
disease,  that  might  be  the  foundation  of  an  action  for  deceit ;  but  it 
seems  to  me  that  there  is  no  authority  and  no  principle  upon  which, 
in  the  face  of  a  clear  and  imqualified  statement  on  the  one  hand,  such 
as  I  have  described,  that  the  purchaser  must  take  the  articles  with 
all  their  faults,  you  are  to  raise,  from  the  mere  circumstance  of  his 
sending  the  animals  to  the  market,  the  implication  of  a  representa- 
tion on  the  other  hand  that  the  animals  were  in  the  belief  of  the  ven- 
dor free  from  disease. 

I,  therefore,  my  Lords,  on  this  part  of  the  case  entirely  agree  with 
that  which  was  the  unanimous  conclusion  of  the  Court  of  Appeal  in 
this  case. 

But,  my  Lords,  there  were  some  minor  points  in  the  case  suggested 
as  arguments  upon  which  the  appeal  might  be  sustained,  and  I  will 
refer  to  them  very  shortly.  Your  Lordships  have  not  heard  the 
counsel  for  the  respondents,  and  possibly  there  might  be  some  ques- 
tion whether  some  of  those  points  were  open,  but  I  will  take  them 
as  they  were  urged. 

The  first  of  these,  which  I  call  the  subsidiary  points  in  the  case, 
was  this  :  it  was  said  that  there  was  here  a  breach  of  statutory  duty, 
and  that  wherever  you  have  a  breach  of  a  statutory  duty  and  any 
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person  wronged  by  it,  the  person  wronged  has  a  right  of  action. 
Now  I  do  not  stop  to  consider  how  far  that  proposition  can  be  sup- 
ported as  a  general  proposition ;  a  good  deal  might  be  said  upon  that 
subject ;  but  it  is  sufllcient  ia  the  present  case  to  point  out  to  your 
Lordships  that  the  statutory  duty  here  is  of  this  kind ;  it  is  a  duty 
not  to  send  infected  animals  into  a  public  place ;  for  an  obvious  rea- 
son, lest  they  should  by  contact  or  neighborhood  taint  other  ani- 
mals and  thereby  occasion  injury  to  the  public.  If  in  that  state  of 
things  some  person  had  come  forward  and  said,  "  You  "  ( the  respon- 
dent )  "  sent  tainted  animals  into  this  public  place,  and  my  animals, 
in  that  public  place,  by  contact  or  neighborhood  were  infected,  and 
I  suffered  a  loss,"  then  I  could  understand  the  argument.  But  that 
is  not  what  occurred  here.  What  occurred  in  the  public  place  was 
the  buying  and  the  selling,  and  no  tainting  of  other  animals,  although 
it  is  said  that  after  the  pigs  became  the  property  of  the  purchaser 
and  were  taken  to  his  farm  they  tainted  other  arimals  which  were 
there.  But  that  is  not  the  gist  of  the  enactment,  and  therefore  it 
appears  to  me  that  this  argument  altogether  fails. 

The  next  of  the  subsidiary  points  was  this :  it  was  said  that  that 
which  was  sold  here  (this  I  think  was  rather  a  figurative  expression 
than  a  serious  argument)  was  not  really  a  lot  of  pigs  but  a  mass  of 
disease— of  typhoid  fever.  My  Lords,  to  that  all  I  can  say  is,  that  a 
pig  having  typhoid  fever  appears  to  me  not  to  lose  its  identity  any 
more  than  a  man  having  typhoid  fever  ceases  to  be  a  man ;  and  there- 
fore the  thing  sold  was  that  which  it  was  professed  to  sell. 

Then  again  it  was  said,  and  this  was  the  last  of  the  minor  potuts, 
that  what  was  sold  here  was  not  merely  infected  by  disease,  but  was 
a  noxious  and  dangerous  thing,  certain  not  only  to  be  useless  in  itself 
but  to  be  a  source  of  evil  and  danger  wherever  it  might  be  carried,  and 
it  was  likened  to  the  case  of  a  person  seUing  explosive  substances  with- 
out any  warning  being  given  to  the  purchaser,  and  without  its  being 
known  or  being  made  clear  that  the  possession  of  the  substances  was 
attended  with  danger.  My  Lords,  there  again  I  should  not  wish  to 
express  any  opinion  as  to  how  far  that  argument  might  be  urged  in  a 
case  where  there  was  no  express  statement  upon  the  subject  of  the 
thing  sold ;  it  is  sufficient  to  say  that  it  seems  to  me  that  where  you 
have  an  article  sold  with  a  statement,  not  merely  that  the  vendor  does 
not  warrant  it,  but  that  the  purchaser  must  take  it  with  all  its  faults, 
this  point  really  becomes  a  branch  of  the  first  point  to  which  I  have 
referred;  and  you  cannot  therefore  contend  that  the  purchaser  is 
afterwards  to  be  at  liberty  to  turn  round  and  say,  "  There  was  this 
fault  in  the  article  which  I  bought  which  makes  it  a  dangerous  article 
for  me  to  become  the  possessor  of." 

My  Lords,  those  were  the  arguments  which  your  Lordships  heard 
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urged  with  great  skill  and  ingenuity  by  the  learned  counsel  on  the 
part  of  the  appellant,  hut  it  appears  to  me  that  they  all  failed,  and 
that  the  decision  of  the  Court  below  ought  to  be  affirmed.  I  move 
your  Lordships,  therefore,  that  the  appeal  be  dismissed  with  costs. 

(a)  Lord  Selboene  : — 

My  Lords,  I  feel  compelled  to  agree  in  the  judgment  moved  by  my 
noble  and  learned  friend  on  the  woolsack,  though  I  confess  I  do  so  with 
some  reluctance. 

Upon  the  question  of  implied  representation  I  have  never  felt  any 
doubt.  Such  an  implication  should  never  be  made  without  facts  to 
warrant  it,  and  here  I  find  none,  except  that  in  sending  for  sale  (though 
not  in  selling)  these  animals,  a  penal  statute  was  violated.  To  say  that 
every  man  is  always  to  be  taken  to  represent,  in  his  dealings  with 
other  men,  that  he  is  not,  to  his  knowledge,  violating  any  statute,  is  a 
refinement  which  (except  for  the  purpose  of  producing  some  particular 
consequence)  would  not  I  think  appear  reasonable  to  any  man. 

The  argument  which,  for  some  time,  most  weighed  with  me  was,  that 
for  a  man  to  sell  to  another,  without  disclosing  the  fact,  an  article  which 
he  knows  to  be  positively  noxious,  and  which  the  other  man  does  not 
know  to  be  so  (even  though  he  expressly  negatives  warranty,  and  says 
that  the  purchaser  must  take  his  bargain  with  all  faults)  is  an  action- 
able wrong.  I  confess  I  should  not  be  sorry  if  the  law  were  so ;  but  I 
know  no  authority  for  the  proposition  that  such  is  the  law,  even  with 
respect  to  the  particular  case  of  infectious  disease  in  animals  sold.  The 
very  nature  of  the  condition  that  the  buyer  is  to  take  the  animals  with 
all  faults  implies  that  they  may  be  diseased,  without  any  distinction 
between  infectious  and  non-infectious  disease ;  and  I  cannot  think  that 
the  legislation,  which  has  recently  taken  place  in  the  public  interest, 
against  particular  acta  tending  to  propagate  such  disease,  can  make 
that  an  actionable  wrong,  as  between  the  parties  to  a  private  contract, 
which  would  not  be  so  without  it. 

Judgment  of  the  Court  bdow  affirmed^  and  a^eal 
dismissed  with  costs. 


POLHILL  V.  WALTER. 

Ix  THE  King's  Bench,  Jantjaet  20,  1832. 

[Reported  in  3  Barnewall  and  Adolphns,  114.] 

Declaration  stated,  in  the  first  count,  that  J.  B.  Pox,  at  Pernam- 
buco,  according  to  the  usage  of  merchants,  drew  a  bill  of  exchange. 
(a)  The  judgment  of  Lord  O'Hagan  is  omitted.    Ed. 
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dated  the  23rd  of  April,  1829,  upon  Edward  Hancorne,  requesting  him, 
sixty  days  after  sight  thereof,  to  pay  Messrs.  Turner,  Brade,  and  Co., 
or  order,  140Z.,  16s.  M.  value  received,  for  Mr.  Robert  Lott ;  that  after- 
wards the  defendant  well  knowing  the  premises,  did  falsely,  fraud- 
ulently, and  deceitfully  represent  and  pretend  that  he  was  duly 
authorized  by  Hancorne  to  accept  the  said  bill  of  exchange  according 
to  the  usage  of  merchants,  on  behalf  and  by  the  procuration  of  Han- 
corne, to  whom  the  same  was  so  directed  as  aforesaid,  and  did  then 
and  there  falsely  and  fraudulently  pretend  to  accept  the  same  by  the 
procuration  of  Hancorne ;  that  the  said  bill  of  exchange  was  indorsed 
over,  and  by  various  indorsements  came  to  the  plaintiff,  of  which  the 
defendant  had  notice ;  that  the  plaintiff,  relying  upon  the  said  pre- 
tended acceptance,  and  believing  that  the  defendant  had  authority 
from  Hancorne  so  to  accept  the  bill  on  his  behalf,  and  in  consideration 
thereof,  and  of  the  indorsement,  and  of  the  delivery  of  the  bill  to  him 
the  plaintiff,  received  and  took  from  the  last  indorsers  the  bill  as  and 
for  payment  of  the  sum  of  money  in  the  bill  specified,  for  certain  goods 
and  merchandises  of  the  plaintiff  sold  to  the  indorsers ;  that  when  the 
bill  became  due,  it  was  presented  to  Hancorne  for  payment,  but  that 
he,  Hancorne,  did  not  nor  would  pay  the  same,  whereupon  the  plaintiff 
brought  an  action  against  Hancorne  as  the  supposed  acceptor  thereof ; 
and  that  by  reason  of  the  premises,  and  the  said  false  representation 
and  pretense  of  the  defendant,  the  plaintiff  not  only  lost  the  sum  of 
money  in  the  bill  of  exchange  mentioned,  which  has  not  yet  been  paid, 
but  also  expended  a  large  sum,  to  wit,  42?.  7s.,  in  unsuccessfully  suing 
Hancorne,  and  also  paid  17^.  to  him  as  his  costs.  The  second  count, 
after  stating  the  drawing  of  the  bill  according  to  the  custom  of  mer- 
chants, by  Fox,  as  in  the  first  count,  alleged  that  the  defendant,  well 
knowing  the  premises,  did  falsely  and  deceitfully  represent  and  pre- 
tend that  he,  the  defendant  was  duly  authorized  by  Hancorne  to  accept 
the  bill  according  to  the  said  usage  and  custom  of  merchants,  on  behalf 
and  by  the  procuration  of  Hancorne,  to  whom  the  same  was  directed, 
and  did  accept  the  same  in  writing  under  pretence  of  the  procuration 
aforesaid;  that  by  various  indorsements  the  bill  came  to  the  plaintiff ; 
that  he,  the  plaintiff,  relying  on  the  said  pretended  procuration  and 
authority  of  Hancorne,  and  in  consideration  thereof,  and  of  the  said 
acceptance,  received  and  took  the  bill  as  and  for  payment  of  a  sum  of 
money  in  the  bUl  specified,  in  respect  of  goods  sold  by  the  plaintiff. 
The  count  then  stated  the  presentment  of  the  bill  to  Hancorne  and  his 
refusal  to  pay,  and  averred  that  it  became  and  was  the  duty  of  the 
defendant  to  pay  the  sum  in  the  bill  specified,  as  the  acceptor  thereof, 
but  that  he  had  refused.  There  was  a  similar  allegation  of  special  dam- 
age as  in  the  first  count.  Plea,  not  guilty.  At  the  trial  before  Lord  Ten- 
terden,  C.J.,  at  the  London  sittings  after  Hilary  term,  1831,  it  appeared 
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in  evidence  that  the  defendant  had  formerly  been  in  partnership  with 
Hancorne,  but  was  not  so  at  the  time  of  the  present  transaction.    The 
latter,  however,  still  kept  a  counting-house  on  the  premises  where  the 
defendant  carried  on  business.     The  bill  of  exchange  drawn  upon 
Hancorne  was,  in  June,  1829,  left  for  acceptance  at  that  place,  and, 
afterwards,  a  banker's  clerk,  accompanied  by  a  Mr.  Armfleld,  then  a 
partner  in  the  house  of  the  payees,  called  for  the  bill.    The  defendant 
stated  that  Hancorne  was  out  of  town,  and  would  not  return  for  a 
week  or  ten  days,  and  that  it  had  better  be  presented  again.  This  the 
clerk  refused,  and  said  it  would  be  protested.    Armfleld  then  repre- 
sented to  the  defendant  that  expense  would  be  incurred  by  the  protest, 
and  assured  him  that  it  was  all  correct ;  whereupon  the  defendant, 
acting  upon  that  assurance,  accepted  it  per  procuration  of  Mr.  Han- 
corne.   After  this  acceptance,  it  was  indorsed  over  by  the  payees.   On 
the  return  of  Hancorne,  he  expressed  his  regret  at  the  acceptance,  and 
refused  to  pay  the  bill.    The  plaintiff  sued  him,  and,  on  the  defendant 
appearing  and  stating  the  above  circumstances,  was  nonsuited.     The 
present  action  was  brought  to  recover  the  amount  of  the  bill,  and  the 
costs  incurred  in  that  action,  amounting  in  the  whole  to  196?.    The 
defendant's  counsel  contended  that  as  there  was  no  fraudulent  or 
deceitful  intention  on  the  part  of  the  defendant,  he  was  not  answer- 
able.    Lord  Tenterden  was  of  that  opinion,  but  left  it  to  the  jury  to 
determine  whether  there  was  such  fraudulent  intent  or  not;  and 
directed  them  to  find  for  the  defendant  if  they  thought  there  was  no 
fraud,  otherwise  for  the  plaintiff ;  giving  the  plaintiff  leave  to  enter 
a  verdict  for  the  sum  of  196?.  if  the  Court  should  be  of  opinion  that 
he  was  entitled  thereto.    The  jury  found  a  verdict  for  the  defendant. 
In  the  ensuing  Easter  term  Sir  James  Scarlett  obtained  a  rule  nisi, 
according  to  the  leave  reserved,  against  which  in  the  last  term  cause 
was  shown  by 

Campbell  and  i?'.  Kelly.  The  jury  having  negatived  all  fraud  and 
deceit,  it  must  now  be  assumed  that  the  defendant,  when  he  represented 
that  he  had  authority  to  accept  the  bill,  bona  fide  believed  that  he  had 
such  authority ;  and  if  that  be  so,  he  is  not  liable  in  this  action  by  an 
indorsee.  Where  there  is  a  contract  and  warranty,  the  party  may 
declare  in  tort,  if  it  be  broken,  without  proof  of  fraudulent  intent, 
Williamson  v.  Allison  (a) ;  but  here  was  no  contract  and  warranty. 
As  to  the  first  count,  striking  out  the  allegation  of  fraud  the  charge  re- 
maining is,  that  the  defendant  falsely  represented  that  he  had  authority 
to  accept  the  bill  for  Hancorne,  and  did  accept  it  in  the  name  of  the 
latter  as  by  his  procuration ;  and  that  the  bill  being  afterwards  in- 
dorsed to  the  plaintiff,  Hancorne  refused  payment,  whereby  the  plaint- 
iff was  injured ;  and  then  the  question  is,  whether  a  party  who  accepts 

(a)  2  East,  449. 
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a  bill  iu  the  name  of  another,  representing  that  he  has  authority  so  to 
do,  which  he  has  not,  but  which  he  believes  he  had,  makes  himself 
liable  to  every  person  who  takes  that  bill.  There  is  no  authority  to 
support  such  a  position.  Would  the  defendant,  if  he  had  acted  under 
a  power  of  attorney,  purporting  on  the  face  of  it  to  be  executed  by 
Hancorne,  but  which  turned  out  to  be  forged,  have  been  liable  to  any 
person  who  afterwards  took  the  bill?  If  he  be  liable  at  all,  he  must 
be  so  by  some  contract,  or  by  reason  of  the  custom  of  merchants.  Here 
there  was  no  contract  between  the  plainttfif  and  defendant,  and  there 
was  no  proof  of  any  custom  of  merchants  which  would  make  him  liable. 
But  the  second  count  will  probably  be  relied  upon.  It  alleges  "  that  Fox 
drew  the  bill  directed  to  Hancorne,  and  requested  the  latter  to  pay  the 
sum  mentioned  in  it ;  that  the  defendant,  well  knowing  the  premises, 
falsely  (for  the  words  fraudulently  and  deceitfully  must,  after  the  find- 
ing  of  the  jury,  be  rejected)  represented  that  he  was  authorized  to  accept 
the  bill  by  procuration  of  the  drawee,  and  did  accept  it  in  his  name ; 
that  the  bill  was  indorsed  to  the  plaintiff;  that  the  drawee  refused  to 
pay  it ;  and  that  it  then  became  the  duty  of  the  defendant  to  pay  it  as 
the  acceptor  thereof.  The  latter  allegation  is  an  allegation  of  matter  of 
law,  and  the  duty  must  arise,  by  law,  from  the  facts  previously  stated 
in  the  count.  Max  v.  Hoberts  (a),  HexY.  Everett  (5).  Then,  is  it  by  law 
the  duty  of  a  person  who  accepts  a  bill  in  the  name  of  another,  believ- 
ing that  he  has  authority  from  that  other  to  do  so,  to  pay  that  bUl  as 
the  acceptor,  in  default  of  payment  by  the  other  party  ?  Here  was  no 
contract  between  the  plaintiff  and  defendant,  upon  which  such  a  duty 
could  be  grounded ;  and  the  declaration  does  not  allege  that  the  defend- 
ant became  liable  as  acceptor  by  the  custom  of  merchants,  nor  was 
there  proof  of  any  such  custom.  By  the  general  custom  of  merchants  a 
person  may  accept  in  his  own  name  for  the  honor  of  the  drawer  or  in- 
dorser ;  but,  in  that  case,  the  person  so  accepting  is  not  liable,  unless 
the  bin  be  first  presented  to  the  drawee  when  due. 

Sir  James  Sca/rlett  and  Lloyd,  contra.  First,  assuming  that  the  de- 
fendant was  not  guilty  of  fraud,  in  any  sense  of  that  word,  he  was 
liable,  as  acceptor,  on  the  facts  stated  in  the  second  count.  That  count, 
even  rejecting  the  allegation  of  fraud  and  deceit,  contains  a  statement 
of  a  cause  of  action.  The  law  will  imply  a  contract,  by  the  person  who 
accepted  the  bill  under  the  circumstances  there  stated,  to  pay  it.  The 
defendant  having  accepted  in  the  name  and  by  the  procuration  of  Han- 
corne, must  be  considered  to  have  imdertaken  to  pay  the  bUl  if  Han- 
corne did  not.  If  a  person  assumes  to  act  as  the  agent  of  another, 
and,  in  fact,  has  no  authority,  any  contract  which  he  may  have  made, 
may  be  treated  as  made  by  him  personally.  And  the  defendant  accept- 
ing per  procuration,  and  knowing  that  he  had  no  authority,  must  be 

(a)  12  East,  89.  (b)  8  B.  &  C.  114. 
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taken  to  have  meant  that  the  bill  should  be  paid  by  somebody,  either 
by  the  party  in  whose  name  it  was  accepted  or  by  himself.  That  is, 
in  substance,  the  acceptance  of  a  bill  of  exchange.  A  case  is  mentioned 
in  Roscoe  on  Bills  of  Exchange,  p.  383,  n.  9,  where,  m  the  American 
Courts,  a  pretended  agent  who  signed  a  note  for  another  as  having 
authority,  was  held  personally  liable  as  maker.  But,  secondly,  the  first 
count  of  the  declaration  was  proved.  The  jury  have,  mdeed,  negatived 
fraud  m  fact ;  they  have  found  that  the  defendant  thought  Hancorne 
would  pay  the  bill,  and  that  he  did  not  mean  to  cheat  any  person  ;  but 
still  there  was  in  this  case  that  which  constitutes  fraud  in  law,  for  the 
defendant,  by  accepting  a  bill  per  procuration  of  another,  has  repre- 
sented to  all  the  world  that  he  had  authority  from  that  other  to  do  so, 
whereas  he  had  no  such  authority.  That  representation  being  false 
to  his  knowledge,  is  a  fraud  in  law,  Pasley  v.  Freeman  (a),  Tapp  v 
Zee  (b).  Say  craft  v.  Creasy  (c).  In  the  late  case  of  Foster  v.  Charles  (d), 
Tindal,  C.  J.,  says,  "  It  is  fraud  in  law  if  a  party  makes  representations 
which  he  knows  to  be  false,  and  injury  ensues,  although  the  motives 
from  which  the  representations  proceeded  may  not  have  been  bad ; 
the  party  who  makes  such  representations  is  responsible  for  the  conse- 
quences." Here,  the  false  representation  has  misled  the  plaintiff ;  he 
has  a  bill  for  which  he  has  given  a  valuable  consideration,  and  which 
has  not  been  paid.  He  is  consequently  damnified ;  and  he  may  recover 
against  the  defendant. 

Lord  Tenteeden,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

In  this  case,  in  which  the  defendant  obtained  a  verdict  on  the  trial 
before  me  at  the  sittings  after  Hilary  term,  a  rule  nisi  was  obtained 
to  enter  a  verdict  for  the  plaintiff,  and  cause  was  shown  during  the 
last  term.  The  declaration  contained  two  counts :  the  first  stated, 
that  a  foreign  bill  of  exchange  was  drawn  on  a  person  of  the  name  of 
Hancorne,  and  that  the  defendant  falsely,  fraudulently,  and  deceitfully 
did  represent  and  pretend  that  he  was  duly  authorized  to  accept  the 
bill  by  the  procuration,  and  on  behalf  of  Hancorne,  and  did  falsely 
and  fraudulently  pretend  to  accept  the  same  by  the  procuration  of 
Hancorne.  It  then  proceeded  to  allege  several  indorsements  of  the 
bill,  and  that  the  plaintiff,  relying  on  the  pretended  acceptance,  and 
believing  that  the  defendant  had  authority  from  Hancorne  to  accept, 
received  the  bill  from  the  last  indorsee  in  discharge  of  a  debt ;  that  the 
bill  was  dishonored,  and  that  the  plaintiff  brought  an  unsuccessful 
action  against  Hancorne.  The  second  count  contained  a  similar  state- 
ment of  the  false  representation  by  the  defendant,  and  that  he  accepted 
the  bill  in  writing  under  pretence  of  the  procuration  from  Hancorne : 
and  then  proceeded  to  describe  the  indorsements  to  the  plaintiff,  and 

(a)  3  T.  E.  51.         (6)  3  Bos.  &  PuU.  367.       (c)  2  East,  92.       (d)  7  Bingh.  105. 
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the  dishonor  of  the  bill,  and  alleged,  that  thereupon  it  became  and  was 
the  duty  of  the  defendant  to  pay  the  bill  as  the  acceptor  thereof,  but 
that  he  had  not  done  so. 

On  the  trial  it  appeared  that  when  the  bill  was  presented  for  accept- 
ance by  a  person  named  Armfleld,  who  was  one  of  the  payees  of  the 
bill, Hancorne  was  absent;  and  that  the  defendant,  who  lived  in  the 
same  house  with  him,  was  induced  to  write  on  the  bill  an  acceptance 
as  by  the  procuration  of  Hancorne,  Armfleld  assuring  him  that  the 
bill  was  perfectly  regular,  and  the  defendant  fully  believing  that  the 
acceptance  would  be  sanctioned,  and  the  bill  paid  at  maturity,  by  the 
drawee.  It  was  afterwards  passed  into  the  plaintiff's  hands,  and  being 
dishonored  when  due,  an  action  was  brought  against  Hancorne ;  the 
defendant  was  called  as  a  witness  on  the  trial  of  that  action,  and  he 
negativing  any  authority  from  Hancorne,  the  plaintiff  was  nonsuited. 
I  left  to  the  jury  the  question  of  deceit  and  fraud  in  the  defendant,  as 
a  question  of  fact  on  the  evidence,  and  the  jury  having  negatived  all 
fraud,  the  defendant  had  a  verdict,  liberty  being  reserved  to  the  plaint- 
iff to  move  to  enter  a  verdict,  if  the  Court  should  think  the  action 
maintainable  notwithstanding  that  flnding. 

On  the  argument,  two  points  were  made  by  the  plaintiff's  counsel. 
It  was  contended,  iu  the  first  place,  that  although  the  defendant  was 
not  guilty  of  any  fraud  or  deceit,  he  might  be  made  liable  as  acceptor 
of  the  bill ;  that  the  second  coimt  was  apphcable  to  that  view  of  the 
case ;  and  that,  after  rejecting  the  allegations  of  fraud  and  falsehood 
in  that  count,  it  contained  a  sufficient  statement  of  a  cause  of  action 
against  him,  as  acceptor.  But  we  are  clearly  of  opinion  that  the 
defendant  cannot  be  made  responsible  in  that  character.  It  is  enough 
to  say  that  no  one  can  be  liable  as  acceptor  but  the  person  to  whom 
the  bill  is  addressed,  unless  he  be  an  acceptor  for  honor,  which  the 
defendant  certainly  was  not. 

This  distmguishes  the  present  case  from  that  of  a  pretended  agent, 
making  a  promissory  note,  (referred  to  in  Mr.  Roscoe's  Digest  of  the . 
Law  of  Bills  of  Exchange,  note  9,  p.  47),  or  purchasing  goods  in  the 
name  of  a  supposed  principal.  And,  indeed,  it  may  well  be  doubted 
if  the  defendant,  by  writing  this  acceptance,  entered  into  any  contract 
or  warranty  at  all,  that  he  had  authority  to  do  so;  and  if  he  did,  it 
would  be  an  insuperable  objection  to  an  action  as  on  a  contract  by 
this  plaintiff,  that  at  all  events  there  was  no  contract  with,  or  war- 
ranty to,  him. 

It  was  in  the  next  place  contended  that  the  allegation  of  falsehood 
and  fraud  in  the  first  count  was  supported  by  the  evidence ;  and  that, 
in  order  to  maintain  this  species  of  action,  it  is  not  necessary  to  prove 
that  the  false  representation  was  made  from  a  corrupt  motive  of  gain 
to  the  defendant,  or  a  wicked  motive  of  injury  to  the  plaintiff :  it  was 
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said  to  be  enough  if  a  representation  is  made  which  the  party  making 
it  knows  to  be  untrue,  and  which  is  ratended  by  him,  or  which,  from 
the  mode  in  which  it  is  made,  is  calculated,  to  induce  another  to  act 
on  the  faith  of  it,  in  such  a  way  as  that  he  may  incur  damage,  and 
that  damage  is  actually  incurred.  A  wilful  falsehood  of  such  a 
nature  was  contended  to  be,  in  the  legal  sense  of  the  word,  a  fraud ; 
and  for  this  position  was  cited  the  case  of  Foster  v.  Charles  {a),  which 
was  twice  under  the  consideration  of  the  Court  of  Common  Pleas,  and 
to  which  may  be  added  the  recent  case  of  Oorhetty.  Brown  (J).  The 
principle  of  these  cases  appears  to  us  to  be  well  founded,  and  to  apply 
to  the  present. 

It  is  true  that  there  the  representation  was  made  immediately  to  the 
plaintiff,  and  was  intended  by  the  defendant  to  induce  the  plaintifif 
to  do  the  act  which  caused  him  damage.  Here,  the  representation  is 
made  to  all  to  whom  the  bill  may  be  offered  in  the  course  of  circula- 
tion, and  is,  in  fact,  intended  to  be  made  to  all,  and  the  plaintiff  is  one 
of  those  ;  and  the  defendant  must  be  taken  to  have  intended  that  all 
such  persons  should  give  credit  to  the  acceptance,  and  thereby  act 
upon  the  faith  of  that  representation,  because  that,  in  the  ordinary 
course  of  business,  is  its  natural  and  necessary  result. 

If,  then,  the  defendant,  when  he  wrote  the  acceptance,  and,  thereby, 
in  substance,  represented  that  he  had  authority  from  the  drawee  to 
make  it,  knew  that  he  had  no  such  authority,  (and  upon  the  evidence 
there  can  be  no  doubt  that  he  did,)  the  representation  was  untrue  to 
his  knowledge,  and  we  think  that  an  action  will  lie  against  him  by 
the  plaintiff  for  the  damage  sustained  in  consequence. 

If  the  defendant  had  had  good  reason  to  believe  his  representation 
to  be  true,  as,  for  instance,  if  he  had  acted  upon  a  power  of  attorney 
which  he  supposed  to  be  genuine,  but  which  was,  in  fact,  a  forgery, 
he  would  have  incurred  no  liability,  for  he  would  have  made  no  state- 
ment which  he  knew  to  be  false:  a  case  very  different  from  the  present 
in  which  it  is  clear  that  he  stated  what  he  knew  to  be  untrue,  though 
with  no  corrupt  motive. 

It  is  of  the  greatest  importance  in  all  transactions,  that  the  truth 
should  be  strictly  adhered  to.  In  the  present  case,  the  defendant  no 
doubt  believed  that  the  acceptance  would  be  ratified,  and  the  bill  paid 
when  due,  and  if  he  had  done  no  more  than  to  make  a  statement  of 
that  belief,  according  to  the  strict  truth,  by  a  memorandum  appended 
to  the  bill,  he  would  have  been  blameless.  But  then  the  bill  would 
never  have  circulated  as  an  accepted  bill,  and  it  was  only  in  conse- 
quence of  the  false  statement  of  the  defendant  that  he  actually  had 
authority  to  accept,  that  the  bUl  gained  its  credit,  and  the  plaintiff 

(o)  6  Bingh.  396;  7  Bingh.  105.  (6)  8  Bingh.  33. 
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sustained  a  loss.    For  these  reasons  we  are  of  opinion  that  the  rule 
should  be  made  absolute  to  enter  a  verdict  for  the  plaintiff. 

Rule  absolute. 


SMITH  V.  REESE  RIVER  COMPANY. 

In  Chanceey,  Apeil  20,  1866. 
[Bqpcyrted,  in  Law  Reports,  2  Equity  Cases,  264.] 

This  was  a  motion  to  restrain  the  Reese  River  Silver  Mining  Com- 
pany, Limited,  from  commencing  or  prosecuting  any  action  against 
the  plaintiff  for  the  recovery  of  a  call. 

On  the  5th  of  June,  1865,  the  plaintiff  received  a  prospectus  of  the 
Reese  River  Silver  Mining  Company,  Limited,  incorporated  under  the 
Companies  Act,  1862,  with  a  capital  of  100,000?.  m  20,000  shares  of  51. 
each.  The  prospectus,  after  calling  attention  to  the  unbounded  wealth 
of  Nevada  as  a  great  and  recognized  fact,  and  the  marvellous  purity 
of  the  silver  extracted  from  the  chloride  ores  of  the  region,  proceeded 
as  follows : — 

"  The  property  which  this  company  has  contracted  for  consists  of  about  fifty  acres 
of  land,  containing  several  very  valuable  claims,  some  of  which  are  In  full  operation, 
and  making  large  daily  returns.  It  is  situated  between  Austin  Landor  City  and 
Amador,  close  to  the  river,  and  within  half  a  mile  of  the  already  mentioned  railroad. 
The  success  which  has  attended  all  the  local  companies,  as  also  private  individuals, 
working  the  silver  ores  on  all  sides  of  these  mines  is  verified  by  official  documents; 
and  the  proprietor  (who  has  amassed  a  large  fortune  during  the  last  eighteen  months 
by  working  a  few  of  the  claims  upon  the  property  contracted  to  be  transferred  to 
this  company)  has,  to  show  his  confidence  in  the  prosperity  of  the  company,  agreed 
to  receive  the  purchase-money  in  fully  paid-up  shares  only,  and  to  deposit  these  with 
the  directors  as  a  guarantee  for  the  mines,  until  returns  are  made  enough  to  pay 
Interest  at  the  rate  of  25  per  cent,  per  annum,  before  which  his  shares  are  not  to 
participate  in  any  dividend  whatever." 

Theprospectus,  after  some  further  statements  as  to  the  unparalleled 
richness  of  the  silver  lodes  found  in  the  Reese  River  district,  the 
geniality  of  the  climate,  the  pastoral  and  agricultural  resources, 
forests  of  timber,  and  the  like,  stated  that  the  articles  of  association 
and  a  map  of  the  district  could  be  seen  at  the  company's  offices,  where 
further  information  might  be  obtained. 

The  memorandum  and  articles  of  association,  both  dated  the  5th  of 
June,  1865,  stated  the  objects  of  the  company  thus  : — 

"  To  mine  for  the  precious  metals,  and  to  reduce  the  same  from  their  matrix, 
quartz,  and  other  gold  and  silver  and  copper-bearing  rocks  or  earths,  and  other 
minerals,  for  the  purpose  of  gain;  the  acquisition  by  purchasing,  taking  in  exchange 
or  on  lease,  or  by  mining  sett  or  license,  concession,  grant  or  otherwise,  of  any  lands, 
mines,  buildings,  easements,  rights  and  privileges,  machinery,  plant,  and  other 
efiFects  whatsoever,  which  the  company  from  time   to  time  think  proper  to  be 
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acquired  for  any  of  their  purposes;  and  the  letting,  selling,  exchanging,  or  mortgaging 
any  of  the  landed  and  other  property  and  effects  of  the  company;  the  mining  and 
the  granting  of  licenses  for  mining  in  or  over  any  lands  which  may  be  acquired  by 
the  company,  and  the  leasing  of  any  such  lands  either  for  mining,  building,  agricul- 
tural, or  other  purposes,  and  the  erection  thereon  of  mills,  stamps,  machinery,  smelt- 
ing-works,  and  all  such  other  works  and  buildings  as  may  be  advantageous  to  the 
company's  business  or  businesses;  and  generally  the  carrying  on  the  business  of  a 
mining,  smelting,  and  crushing  company — the  doing  of  all  other  things  whatsoever 
which  the  company  from  time  to  time  may  think  conducive  to  the  attainment  of  any 
of  those  objects." 

Powers  were  given  to  the  directors  to  manage  the  business  of  the 
company  and  (Clause  111) : — 

"to  adopt  and  carry  into  effector  rescind,  upon  terms  or  otherwise,  any  contract 
whether  already  made  or  hereafter  to  be  made,  by  or  on  behalf  of  the  company,  as 
the  directors  may  in  their  discretion  deem  expedient.  A  certain  agreement  made 
between  Mr.  Peter  Aaris  of  the  first  part,  and  the  subscribers  of  the  memorandum 
of  association  hereunto  annexed,  is  hereby  confirmed." 

(Clause  112.)  "The  directors  may  in  their  absolute  discretion  take,  adopt,  or 
prosecute  any  proceedings  for  the  purpose  of  carrying  into  effect  all  or  any  of  the 
objects  mentioned  in  the  memorandum  of  association." 

(Clause  113.)  "  The  directors  may  from  time  to  time  purchase  or  acquire  the  busi- 
ness and  property,  or  any  part  of  the  business  or  property  of  any  company,  partner- 
ship, or  person  carrying  on  any  business  included  among  the  objects  for  which  the 
company  is  established,  upon  such  terms  as  the  directors  may  think  fit." 

The  agreement  with  Mr.  Peter  Aaris  was  a  provisional  contract  for 
the  purchase  of  the  mine  referred  to  in  the  prospectus. 

The  bill  alleged  that  on  the  faith  of  the  statements  contained  in  the 
prospectus,  the  plaintiff  applied  for  and  obtained  an  allotment  of  100 
shares  in  the  company,  paying  a  sum  of  100^. ;  and  on  the  2nd  of 
August,  1865,  having  paid  a  further  sum  of  100?.,  he  received  a  certifi- 
cate of  being  registered  as  the  proprietor  of  the  100  shares.  On  the 
30th  of  December,  1865,  the  plaintiff  received  notice  of  a  call  of  11. 
per  share,  accompanied  by  a  copy  of  what  was  termed  "  a  most  satis- 
factory letter  received  this  day  from  our  deputation  at  San  Francisco 
on  their  return  from  the  mines  at  Reese  River." 

From  this  letter,  and  a  subsequent  report  of  a  more  formal  char- 
acter, it  appeared  that  the  deputation,  as  they  said  they  had  confi- 
dently anticipated,  had  found  on  reaching  the  estate,  after  many  dan- 
gers and  difficulties,  that  the  property  contracted  to  be  purchased  was 
not  only  inferior  to  the  representations  made,  but  actually  worthless. 
They  considered,  however,  that  this  realization  of  their  worst  ex- 
pectations was  matter  for  rejoicing,  and  that  they  had  been  fully  com- 
pensated by  purchasing,  upon  the  recommendation  of  a  New  York 
engineer,  «  one  of  the  best  (if  not  the  finest)  mines  in  the  Reese  River 
district,  at  the  mere  nominal  price  of  36,000  doUars  (7500?.),"— con- 
sisting (not  of  fifty  acres,  the  dimensions  of  the  property  alluded  to 
in  the  prospectus,  but)  of  « 1200  feet  of  the  great  extension  of  the 
famous  Confidence  mine  ledge,  the  vein  of  which  is  the  truest,  largest, 
and  richest  in  the  Reese  River  district."    The  letter  and  report  con- 
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tained  numerous  statements  as  to  the  value  and  richness  of  the  prop- 
erty purchased  by  the  deputation  in  substitution  for  that  which  had 
been  originally  contracted  for. 

The  plaintiff  declined  to  pay  the  call  of  11.  per  share  (for  the  pur- 
pose of  meeting  the  expenses  incurred  by  the  deputation),  on  the 
groimd  that  he  had  taken  his  shares  and  paid  200^.  entirely  on  the 
faith  that  the  statements  contained  in  the  prospectus  were  correct 
and  bona  fide,  and,  in  particular,  in  the  full  assurance  and  belief  that 
the  statements  with  reference  to  the  property  contracted  for  by  the 
company  were  true  and  accurate,  and  were  within  the  knowledge  of 
the  directors.  Proceedings  to  recover  the  amount  of  the  call  having 
been  threatened,  the  present  bill  was  filed  for  the  purpose  of  having 
the  plaintiff's  name  removed  from  the  register  of  shareholders,  to  ob- 
tain repayment  of  the  200^.,  and  to  restrain  all  proceedings  for  the 
recovery  of  the  call. 

From  the  affidavit  of  the  directors,  filed  in  opposition  to  the  motion, 
it  appeared  that,  early  in  1865,  one  William  Jones  was  introduced  by 
a  Mr.  Anderson  to  Mr.  Aaris,  a  broker  in  the  city,  as  the  owner  of 
very  valuable  mining  property  in  the  State  of  Nevada,  from  which  he 
had  amassed  a  large  fortune.  Jones  stated  that  he  wished  to  get  rid 
of  this  property  to  save  himself  the  trouble  of  working  it,  and  sug- 
gested to  Aaris  that  he  should  get  up  a  company  for  purchasing  and 
working  it.  Aaris  received  all  Jones'  statements  in  good  faith,  and 
embodied  them  in  the  prospectus  of  the  company,  which  he  succeeded 
in  forming  in  June,  1865. 

The  affidavit  went  on  to  state  that  the  directors,  after  allotting  the 
shares,  considered  it  to  be  their  duty  to  examine  into  the  truth  of  Mr. 
Jones'  statements,  and  accordingly  sent  out  Aaris  and  one  of  the 
directors  as  a  deputation  to  California  to  inspect  and  report  upon  the 
property.  The  directors  also  stated  that  they,  like  Aaris,  fully  be- 
lieved at  the  tune  that  the  representations  made  by  Jones  were  true. 
Aaris  had  made  an  affidavit  to  the  same  effect,  and  the  plaintiff  had 
not  cross-examined  either  him  or  the  directors  upon  their  affidavits. 

Mr.  Holt,  Q.C.,  and  Mr.  JEJddis,  in  support  of  the  motion,  cited 
jRawlins  v.  Wickham  (a),  and  were  stopped. 

Mr.  Roxbwrgh  and  Mr.  Buchanan,  for  the  defendants,  opposed  the 
motion,  and  contended  that,  under  the  very  wide  powers  given  by  the 
articles  of  association  to  which  the  plaintiff  was,  by  the  prospectus, 
expressly  referred,  and  of  the  contents  of  which  he  must  be  held  to 
have  notice,  the  directors  had  full  power  to  rescind  any  contract 
which  turned  out  to  be  valueless,  and  make  others  more  beneficial  to 
their  shareholders.  The  statement  in  the  prospectus  that  the  direc- 
tors "  have  contracted,"  did  not  imply  the  completed  purchase,  with 

(a)  3  De  G.  &  J.  304. 


Digitized  by  Microsoft® 


SMITH   V.    EEESE   KIVEE   COMPANY.  781 

the  guarantee  of  an  indefeasible  title,  of  this  particular  property, 
especially  as  the  articles  of  association  pointed  to  mining  operations 
generally,  without  restriction  to  this  particular  locality.  The  direc- 
tors had  acted  with  perfect  good  faith,  and  in  full  confidence  in  the 
representations  made  to  them ;  and  the  statement  contained  in  the 
prospectus  was  fully  justified  by  the  circumstances  at  the  time.  Not 
content,  however,  to  act  upon  these  representations  without  further 
inquiry,  they  had  taken  the  trouble  to  send  a  deputation  out  to 
Nevada,  and  at  once  communicated  the  result  to  their  shareholders. 

The  plaintiff  must,  at  all  events,  be  ordered  to  bring  the  amount  of 
the  call  into  Court,  to  abide  the  result  of  the  suit. 

[They  referred  to  Briggi  Case  (a).] 

Mr.  Rolt,  in  reply : — 

It  was  the  clear  duty  of  the  directors  before  making  these  state- 
ments in  their  prospectus  to  have  satisfied  themselves  that  they  were 
true.  The  plaintiff  ought  not  to  be  put  upon  any  terms  as  to  bring- 
ing the  amount  into  Court.  He  has  already  had  to  pay  200^.  for  his 
shares,  and  if  it  should  be  ultimately  decided  that  he  is  liable  to  pay 
the  call,  he  will  have  to  pay  interest  upon  it. 

SiE  W.  Page  Wood,  V.-C.:— 

I  entertain  a  strong  opinion  that  the  misrepresentations  which  were 
made  in  the  prospectus  published  by  the  company,  have  a  material 
bearing  upon  the  right  of  the  company  to  retain  the  name  of  the 
plaintiff  upon  the  register  of  shareholders. 

Passing  over  the  first  statement  in  the  prospectus  as  to  the  wealth 
of  the  state  of  Nevada,  where  the  property  was  situate  which  the 
company  had  contracted  for,  and  as  to  the  large  daily  returns  and  the 
official  documents,  all  which  statements  may  or  may  not  be  true,  I 
find  statements  as  to  the  value  of  the  particular  property  contracted 
for,  and  the  large  fortune  amassed  by  the  proprietor.  Were  the 
directors  of  the  company  in  a  position  to  make  these  statements  on 
the  faith  of  which  persons  have  been  invited  to  subscribe  the  articles 
of  association  ? 

Now  all  that  the  directors  knew  was  that  Anderson  had  introduced 
Jones  to  Aaris,  who  signed  a  contract  which  embodied  the  statements 
contained  in  the  prospectus  as  to  the  mine.  All  this  story  in  the 
prospectus  was  an  absolute  falsehood.  Singularly  enough  the  direc- 
tors, who  should  have  examined  into  the  truth  of  the  prospectus  be- 
fore putting  it  forward  on  behalf  of  the  company,  suddenly  awake  to 
their  duties  when  they  have  caught  their  subscribers.  They  say  that 
they  considered  it  their  duty,  as  directors  of  the  company,  to  send  out 
a  deputation  to  inspect  the  property  and  inquire  into  its  value  before 
(a)  Law  Eep.  1  Eq.  483. 


Digitized  by  Microsoft® 


782  SMITH   V.   EEBSE   BIVEK   COMPANY. 

proceeding  to  work  it.  The  deputation  send  back  a  report  which 
reads  more  like  a  novel  than  anything  in  real  life.  They  say  that 
their  anticipations  regarding  the  property  belonging  to  Jones  have 
been  more  than  realized  as  it  was  found  to  be  almost  valueless,  but 
that  this  was  a  matter  for  rejoicing.  Why  for  rejoicing  it  is  difficult 
to  understand.  It  might  have  been  so  if  they  could  thus  have  escaped 
a  ruinous  contract ;  but  this  was  not  the  case,  as  the  contract  was 
not  binding  upon  the  company  if  the  company  declined  to  complete 
it.  The  directors  therefore  have  put  forward  statements  concerning 
the  contract  entered  into  which  were  wholly  untrue,  and  which  they 
Tiad  no  reasonable  ground  for  believing  to  be  true.  It  was  urged  on 
behalf  of  the  defendants  that  this  company  was  formed  not  merely  to 
carry  out  this  particular  contract,  but  for  the  general  purposes  and 
objects  stated  in  the  memorandum  of  association.-  I  admit  that  the 
plaintiff  must  be  taken  to  have  had  full  notice,  and  to  be  bound  by 
the  contents  of  the  memorandum  and  articles  of  association ;  but  the 
fact  that  the  company  had  power  to  work  other  mines  is  not  suffi- 
cient to  absolve  them  from  the  misrepresentations  contained  in  the 
prospectus  as  to  this  particular  property.  It  is  true  that  the  prospectus 
stated  that  further  information  might  be  obtained  at  the  company's 
offices ;  but  this  was  not  enough  to  put  persons  intending  to  apply 
for  shares  upon  inquiry  whether  statements  put  forward  by  the 
directors  were  true  or  false.  Looking  at  the  character  of  the  ease, 
and  the  fact  that  the  plaintiff  has  already  paid  200?.,  I  do  not  consider 
that  he  ought  to  be  required  to  pay  the  amount  of  the  call  into  Court, 
There  will  be  an  injunction  in  the  terms  of  the  notice  of  motion  (a). 

(o)  On  the  28th  of  May,  1866,  an  order  was  made  for  winding  up  the  Company, 
and  Mr.  Smith's  name  was  placed  on  the  list  of  contributories  by  the  liquidator. 
He  took  out  a  summons  to  have  his  name  removed  from  this  list,  but  his  application 
was  refused  by  the  Master  of  the  Bolls  (6).  The  Lords  Justices,  on  appeal,  reversed 
this  decision, (e)  and  ordered  Mr.  Smith's  name  to  be  removed  from  the  last.  The 
liquidator  appealed  to  the  House  of  Lords,  who  affirmed  the  order  of  the  Lords  justices 
(d).  "Ihardly  think,"  said  Lord  Cairns,  "it  was  gravely  argued  at  the  Bar  that  in  this 
case  a  fraud  had  not  been  committed  against  the  respondent.  When  I  say  a  '  fraud,' 
I  do  not  enter  into  any  question  with  regard  to  the  imputation  of  what  may  be  called 
fraud  in  the  more  invidious  sense  against  the  directors.  I  think  it  may  be  quite 
possible,  as  has  been  alleged,  that  they  were  ignorant  of  the  untruth  of  the  state- 
ments made  in  their  prospectus.  But  I  apprehend  it  to  be  a  rule  of  law,  that  if  per- 
sons take  upon  themselves  to  make  assertions  as  to  which  they  are  ignorant  whether 
they  are  true  or  untrue,  they  must  in  a  civil  point  of  view,  be  held  as  responsible  as 
if  they  had  asserted  that  which  they  knew  to  be  untrue.  Upon  that  part  of  the  case, 
my  Lords,  I  apprehend  that  there  is  no  doubt." 

(b)  36  L.  J.  (Ch.)  385.       (c)  L.  B.  2  Ch.  Ap.  604,        {d)  L.  K.  4  H.  L.  64. 
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VISCOUNT  CLERMONT  v.  TASBURGH. 

In  Chancbet,  December  10,  1819. 
[Beported  in  1  Jacob  and  Walker,  112.] 

This  suit  was  instituted  for  the  specific  performance  of  an  agree- 
ment, between  the  plaintiff  and  defendant,  who  were  possessed  of  con- 
tiguous estates  in  the  county  of  Norfolk,  for  an  exchange  of  some  lands 
lying  on  the  boundary.  The  agreement  was  dated  the  8th  of  March, 
1814,  and  the  titles  were  to  be  exchanged,  and  possession  given,  with- 
in a  month  from  the  Michaelmas  following. 

The  land  belonging  to  the  defendant,  which  was  comprised  in  this 
agreement,  was,  at  the  time,  in  the  possession  of  two  tenants,  Chas- 
teney  and  Garrood,  under  an  agreement  for  a  fourteen  years'  lease. 
The  answer  stated,  that  a  conversation  had  taken  place  between  the 
plaintiff  and  defendant,  upon  the  subject  of  the  proposed  exchange, 
which  ended  by  the  defendant  declining  any  further  treaty.  It  then 
said,  that,  a  short  time  afterwards,  the  plaintiff  came  to  the  defend- 
ant, and  informed  him  that  he  had  seen  the  two  tenants,  and  that  they 
were  perfectly  agreeable  to  the  exchange,  and  that  he  had  settled  every 
thing  with  them,  and  that,  trusting  to  this  representation,  he  himself 
consented,  and  drew  up  and  signed  the  agreement,  in  which,  from  con- 
fidence in  the  plaintiff,  no  mention  was  made  of  the  tenants  having 
assented.  Had  it  not  been  for  his  belief  of  the  plaintiff's  assurances, 
the  defendant  would  not,  he  said,  have  entered  into  the  agreement ; 
and  finding,  the  next  day,  that  the  tenants  had  in  fact  not  given  their 
consent,  he  wrote  to  the  plaintiff,  stating  his  determination  to  put  an 
end  to  it.  He  submitted,  that,  until  the  plaintiff  should  have  pro- 
cured the  assent  of  the  tenants,  he  was  not  entitled  to  call  for  a  per- 
formance of  the  agreement. 

After  the  answer  was  filed,  amendments  were  made  in  the  bill,  deny, 
ing  that  the  defendant  had  made  the  representations  stated  in  the 
answer,  and  charging  that  Chasteney  and  Garrood  were  willing  to  give 
up  their  interests  in  the  lands  of  the  defendant,  upon  being  paid  the 
value  of  such  interests,  which,  according  to  the  agreement,  ought  to 
be  paid  by  the  defendant ;  and  also  charging,  that  the  defendant  could 
make  a  good  title,  subject  to  the  interests  of  Chasteney  and  Garrood, 
in  which  case  the  value  would  be  proportionally  reduced. 

Mr.  Sort  and  Mr.  Wt/att,  for  the  plaintiff. 

Mr.  Meald,  Mr.  Phillimore,  and  Mr.  Stephen,  for  the  defendant. 

The  Master  or  the  Rolls. 

This  bill  is  filed  by  Lord  Clermont,  for  the  specific  performance  of 
an  agreement.  The  defendant  having  in  his  answer,  admitted  the  fact 
that  the  agreement  in  question  was  made  and  signed,  and,  further,  that 


Digitized  by  Microsoft® 


784  CLEKMONT   V.   TASBUKGH. 

it  was  drawn  up  by  himself,  it  lies  upon  him  to  show  why  he  should 
not  be  compelled  to  execute  it. 

On  his  part  it  has  been  urged,  in  the  first  place,  that  the  agreement 
itself  is  not,  upon  the  face  of  it,  so  clear  as  to  enable  the  Court  to  carry 
it  into  execution ;  for,  undoubtedly,  one  of  the  ingredients  of  a  contract, 
the  performance  of  which  can  be  decreed,  is  certainty.  It  was  said 
that  there  is  here  only  a  vague  description  of  the  lands  to  be  exchanged ; 
that  the  quantity  is  not  specified ;  and  that,  though  it  is  stated  that 
there  was  to  be  a  valuation,  it  does  not  appear  for  what  purpose  it  was 
to  be  made.  These  objections  are  not  mentioned  in  the  answer,  and 
indeed,  considering  that  the  contract  was  drawn  by  the  defendant 
himself,  it  would  not  come  weU  from  him,  to  rest  his  case  upon  the 
uncertainty  of  it. 

The  more  important  defence,  however,  is  that  made  in  the  answer, — 
that  the  defendant  is  absolved  from  the  obligation  of  this  contract, 
on  the  ground  of  its  having  been  obtained  by  misrepresentation.  On 
this  point  there  are  two  questions ;  first,  whether  it  was  so  obtained  ; 
and,  next,  if  that  was  the  case,  what  the  effect  of  it  will  be :  whether 
it  entirely  puts  an  end  to  the  agreement,  and  deprives  the  plaintiff  of 
the  right  of  having  it  performed,  or  whether,  as  has  been  contended 
for  him,  it  only  vitiates  it  quoad  hoc,  and  leaves  him  at  liberty  to  take 
the  lands,  subject  to  the  interests  of  the  tenants,  which  he  stated  them 
to  be  willing  to  resign  (a). 

Thus  stands  the  fact  upon  the  evidence.  I  have  gone  through  the 
whole ;  and  it  shows,  I  think,  that  this  representation  was  made,  and 
that  it  was  not  conformable  to  the  fact.  If  what  the  witnesses  say  be 
true,  and  as  they  are  not  contradicted,  I  must  suppose  that  it  is,  I  am 
bound  to  say  that  the  case  of  the  defendants  is  made  out  in  every  part, 
and  that  that  of  the  plaintiffs  is  not.  At  the  same  time,  I  hope  I  shall 
not  be  understood  to  act  under  the  impression  of  the  misrepresenta- 
tion having  been  wilful ;  it  arose  no  doubt  from  misunderstanding. 

Under  these  circumstances,  supposing  this  fact  to  be  made  out,  the 
next  question  is,  what  will  be  the  consequence  of  it.  On  the  part  of 
the  plaintiff,  it  was  argued  very  judiciously,  that,  supposing  the  fact 
of  misrepresentation  proved,  it  does  not  go  the  length  of  establishing 
that  the  biU  must  be  dismissed,  or  of  preventing  the  plaintiff  from  hav- 
ing a  right  to  a  specific  performance,  if  he  wiU  take  the  estate  subject 
to  the  lease.  It  was  urged  that  it  would  be  of  no  consequence  to  the 
defendant,  if  the  plaintiff  would  abide  by  the  agreement,  exonerated 
from  what  is  affected  by  the  misrepresentation.  To  this  it  is  to  be  ob- 
served, in  the  first  place,  that  it  is  not  the  case  made  by  the  bill.  It 
is  there  said  throughout,  that  if  the  land  is  to  contmue  subject  to  the 

(a)  The  Master  of  the  Rolls  here  discussed  the  question  of  fact  as  appearing  in 
the  pleadings  and  evidence. — Ed. 
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lease,  it  must  be  considered  as  reduced  in  value,  evidently  meaning 
that  as  by  the  agreement  possession  was  to  be  given,  the  defendant 
must  make  a  compensation  if  that  article  is  not  performed.  But  it 
"was  contended  at  the  bar,  that  if  the  fact  of  misrepresentation  was 
made  out,  and  that  the  defendant  had  in  consequence  of  it  undertaken 
to  put  the  plaintiff  in  possession,  in  which  case  it  is  impossible,  that 
he  should  be  boimd  to  make  such  a  compensation ;  yet  if  that  part  of 
the  contract  be  waived,  that  whatever  may  be  the  effect  on  the  costs 
of  the  suit,  if  the  plaintiff  be  willing  to  pay  the  costs,  and  relinquish 
whatever  was  the  effect  of  misrepresentation,  he  may  demand  the  per- 
formance of  the  rest. 

Thus,  what  was  asked  at  the  bar,  in  not  what  is  prayed  in  the  bill ; 
and  if  it  were,  it  would  be  contrary  to  those  principles  on  which  the 
Court  acts  in  decreeing  specific  performance.  There  is  no  authority 
anywhere,  no  case  where  the  Court  has,  when  misrepresentation  was 
the  ground  of  a  contract,  decreed  the  specific  performance  of  it ;  and 
nothing  would  be  more  dangerous  than  to  entertain  such  a  jurisdic- 
tion. The  principle  on  which  performance  of  an  agreement  is  com- 
pelled, requires  that  it  must  be  clear  of  the  imputation  of  any  decep- 
tion. The  conduct  of  the  person  seeking  it  must  be  free  from  all 
blame ;  misrepresentation,  even  as  to  a  smaU  part  only,  prevents  him 
from  applying  here  for  relief. 

The  reason  of  this  is  obvious  :  if  it  be  so  obtained,  the  contract  is 
void  both  at  law  and  in  equity.  When  an  agreement  has  been  obtained 
by  fraud,  is  the  effect  to  alter  it  partially,  to  cut  it  down  or  modify  it 
only  ?  No ;  it  vitiates  it  in  toto ;  and  the  party  who  has  been  drawn 
in  is  totally  absolved  from  obligation. 

If  so,  what  equity  has  the  other  party,  who,  by  his  misconduct  has 
lost  one  contract,  to  call  on  the  Court,  for  his  benefit  to  make  a  new 
one  ?  If  the  defendant  were  willing  to  consent  to  it,  and  to  enter  into 
a  new  agreement,  it  would  be  a  different  case ;  but  if  he  refuses,  if  he 
insists  that  he  is  absolved  from  it,  what  equity  can  there  be  in  favor 
of  the  other. 

There  are  many  cases  where,  although  a  contract  cannot  be  literally 
performed  in  all  its  parts,  the  Court  will  modify  it,  attending  to  the 
substance  of  it,  and  carry  it  into  execution,  relieved  from  the  collateral 
circumstances  that  form  the  difftculty.  There  are  cases  of  this  kind, 
where,  from  lapse  of  time,  it  has  become  unconscientious  to  insist  up- 
on the  agreement  modo  et  forma,  or  where  there  happens  to  be  a  small 
deficiency  in  the  number  of  acres.  Here  the  contract  becomes  inoper- 
ative at  law,  and  cannot  be  strictly  performed ;  yet  the  Court  will 
decree  it,  dispensing  with  the  articles  that  are  not  essential  to  the 
substance.  But  this  is  only  where  there  has  been  a  perfect  bona  fides ; 
there  is  no  case  where  it  has  been  done  at  the  instance  of  a  plaintiff 
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who  has  practised  any  misrepresentation.  The  principle  is,  that  the 
party  is  barred,  personally  barred.  It  was  on  this  principle  that  the 
late  Master  of  the  Rolls,  in  Cadman  v.  Horner  (a),  says,  "  as  upon 
the  evidence,  the  plaintiflf  has  been  guilty  of  a  degree  of  misrepresen- 
tation, operating  to  a  certain,  though  a  small  extent,  that  misrepresen- 
tation disqualifies  him  from  calling  for  the  aid  of  a  court  of  equity, 
where  he  must  come,  as  it  is  said,  with  clean  hands.  He  must,  to 
entitle  him  to  relief,  be  liable  to  no  imputation."  He  takes  the 
distinction  between  the  case  of  a  bill  for  specific  performance  and  the 
cases  where  the  Court  is  called  upon  to  rescind  the  agreement,  which, 
he  says,  would  admit  of  a  different  consideration ;  and  he  puts  the 
refusal  of  relief,  on  the  ground  of  the  misrepresentation  forming  a 
personal  bar. 

If  it  were  otherwise,  and  if  a  contract  under  these  circumstances 
were  only  to  be  altered  pro  tanto,  and  only  the  part  thus  obtained 
were  to  be  taken  out  of  it,  what  encouragement  would  be  offered  to 
fraud  ?  The  party,  if  not  found  out,  would  gain  his  object ;  and  if 
detected,  would  have  the  benefit  of  the  contract,  in  the  same  manner 
as  if  he  had  practised  no  deception.  The  Court  has  therefore  settled, 
that  he  must  come  with  perfect  propriety  of  conduct.  If  he  does  not, 
that  alone  is  a  suflScient  answer  to  him. 

Again,  consider  it  with  reference  to  the  contract  itself.  The  defend- 
ant cannot  give  possession  of  the  land,  as  his  tenants  do  not  consent ; 
he  engaged  to  do  it  under  a  wrong  idea :  he  cannot,  therefore,  be 
compelled  to  do  it.  That  part  of  the  contract  cannot  be  performed ; 
there  is,  therefore,  an  end  to  that  contract :  it  cannot  be  performed 
specifically,  and  there  is  no  reason  here  to  substitute  another  in  its 
place.  If  the  plaintiff  came  for  the  strict  performance  of  the  contract, 
terms  might  be  put  on  him,  but  how  can  we  put  terms  on  the  defend- 
ant ?  By  the  misconduct  of  the  plaintiff,  that  agreement  is  at  an  end ; 
and  can  we,  on  that  account,  say  to  the  defendant,  you  must  not 
perform  that  agreement,  but  you  must,  instead  of  it,  perform  another  ? 

In  both  ways,  therefore,  first  viewing  the  misrepresentation  as  a 
personal  bar  to  the  plaintiff,  and,  secondly,  as  destroying  the  contract, 
I  am  of  opinion  that  he  is  entitled  to  no  relief.  The  whole  of  the  bill  is 
negatived  by  the  evidence ;  while  the  case  of  the  defendant  is  proved. 
The  bill  must  be  dismissed,  and  with  costs. 

Reg.  Lib.  B.  1819,  fol.  202. 

(«)  18  Ves.  10. 
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THE  DEPOSIT  AND  GENERAL  LIFE  ASSURANCE  COMPANY 
REGISTERED  v.  JOHN  AYSCOUGH. 

Ik  the  Queen's  Bench,  June  6, 1856. 

{Reported  in  6  Mlis  &  Blackburn,  761.] 

Count.  That  "  defendant,  as  and  being  the  holder  of  certain  (to 
wit)  700  shares  in  the  Company,  was  and  is  indebted  to  the  said  Com- 
pany in  a  certain  sum  (to  wit)  350Z.,  for  certain  instalments  of  capital, 
then  and  stiU  due  and  payable  by  him  to  the  said  Company  in  respect 
of  the  said  shares ;  yet  defendant  hath  not  paid  the  same." 

Plea :  "  that  defendant  was  induced  to  become  the  holder  of  the  said 
shares  through  the  fraud,  covin  and  misrepresentation  of  the  plaintiffs 
and  others  in  collusion  with  them."    Demurrer.    Joinder, 

BadeUy,  for  the  plaiatiffs,  was  stopped  by  the  Court. 

^uain,  in  support  of  the  plea.  The  form  of  the  count  is  given  by 
stat.  7  &  8  Vict.  c.  110,  s.  55 ;  but  in  substance  it  is  foimded  on  the 
contract  of  the  defendant,  made  when  he  became  a  shareholder. 
Fraud  avoids  that  contract  like  all  others.  [Loed  Campbell,  C.  J. 
The  defendant,  for  aught  that  appears  on  the  record,  keeps  the  shares 
and  takes  the  benefit  from  them,  and  yet  refuses  to  pay  calls  ?]  If  he 
has  done  any  thing  to  affirm  the  contract,  it  will  be  good  matter  for 
a  replication ;  but  in  pleas  of  fraud  it  is  not  necessary  to  aver  that  the 
contract  has  been  disaffirmed.  The  fraud  may  perhaps  not  be  discov- 
ered tUl  the  moment  of  the  plea,  which  is  itself  a  disafflrmance. 
[Ceompton,  J.  When  the  record  shows  that  the  contract  has  been 
executed  so  far  that  the  defendant  has  received  a  benefit,  I  have 
doubted  whether,  in  an  action  on  the  contract,  the  plea  of  fraud  must 
not  show  that  he  has  restored  what  he  has  received.  But  this  action 
is  not  upon  the  contract;  it  is  given  by  stat.  7  &  8  Vict.  c.  110,  s, 
55,  against  the  holder  of  shares ;  and  your  plea  is  not  good  unless  it 
shows  the  defendant  not  to  be  the  holder  of  the  shares.  He  is  holder 
at  least  till  he  disaffirms,  though  he  became  so  in  consequence  of  fraud.] 
In  Newry  and  EnnishiUen  Railway  v.  Coombe  (a)  it  was  held  that  in- 
fancy was  a  good  plea  without  any  averment  that  the  defendant  did 
not  adopt  the  shares  when  he  came  of  age.  In  Burnes  v.  Pennell  (5) 
the  appellant  failed  in  proving  fraud ;  but  Lord  Campbell,  in  deliver- 
ing judgment  in  the  House  of  Lords,  says  that  the  acts  of  the  directors 
must  be  looked  to :  "If  the  plaintiff  has  been  deceived  and  defrauded 
by  them,  and  induced  by  them  to  purchase  the  shares  by  their  false 
representations,  the  interlocutor  must  be  reversed." 

Baddey  was  not  called  upon  to  reply. 

(a)  3  Exch.  565.  (6)  2  H.  L.  Ca.  497,  522. 
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LoBB  Campbell,  C.  J.  I  am  of  opinion  that  the  plea  is  bad.  The 
action  is  brought  under  stat.  7  &  8  Vict.  c.  110,  s.  55,  which  gives  this 
action  against  the  holder  of  any  shares  at  the  time  when  instalments 
become  due ;  and  the  count  contains  the  averments  declared  by  that 
enactment  to  be  sufficient.  The  plea  is,  I  think,  insufficient,  inasmuch 
as  it  admits  that  the  defendant  still  is  a  shareholder.  It  is  now  well 
settled  that  a  contract  tainted  by  fraud  is  not  void,  but  only  voidable 
at  the  election  of  the  party  defrauded.  There  is  nothing  on  this  record 
to  show  that  the  defendant  has  avoided  the  contract  by  which  he  be- 
came a  shareholder.  He  had  a  right,  if  he  pleased,  notwithstanding 
the  fraud,  to  keep  the  shares  and  receive  the  dividends ;  and  he  may 
have  intended  to  do  so.  The  plea  therefore  should  go  further,  and 
show,  not  only  that  he  was  induced  to  become  a  shareholder  through 
fraud,  but  that  on  discovering  the  fraud  he  disaffirmed  the  transfer  of 
the  shares  to  him.  In  Newry  and  MinisMUen  Railway  v.  Coombe  (a) 
the  plea  was  infancy,  and  that  the  defendant,  whilst  an  infant,  dis- 
affirmed the  transfer.  It  was  held  that,  if  the  defendant,  after  coming 
of  age,  affirmed  the  transfer,  that  would  be  a  matter  for  a  replication, 
and  need  not  be  negatived  in  the  plea ;  but  there  the  plea  showed  the 
transfer  void,  unless  an  affirmative  act  were  done  to  render  it  valid ; 
here  it  shows  the  transfer  valid,  unless  an  act  was  done  to  avoid  it.  In 
Burnes  v.  Penndl  (b)  no  question  arose  as  to  the  forms  of  pleading,  or 
on  whom  the  burthen  of  allegations  lay.  I  hope  that  the  opinion  I  then 
expressed  will  be  found  to  be  correct,  and  that  a  shareholder,  induced 
to  become  such  by  the  frauds  of  directors,  may  get  freed  from  his  lia- 
bility. I  have  myself  no  doubt  that  he  may :  but,  to  do  so,  he  must 
cease  to  be  a  shareholder ;  and  this  plea  does  not  show  that  the  defend- 
ant has  so  ceased. 

Coleridge,  J.  I  am  of  the  same  opinion.  The  substantial  averment 
in  the  count  is  that  the  defendant  was,  at  the  time  the  instalments  be- 
came due,  a  holder  of  shares.  By  stat.  7  &  8  Vict.  c.  110,  s.  55,  proof 
of  that  averment  is  enough.  The  defendant,  though  he  was  induced 
to  become  a  shareholder  by  fraud,  is  entitled  to  the  shares,  and  to  all 
benefits  arising  from  them,  until  he  ceases  to  be  the  shareholder.  His 
plea  does  not  show  that  he  has  ceased  to  be  the  shareholder,  or  has 
taken  any  steps  to  cease  to  be  so.  It  admits  that  he  continues  to  be 
entitled  to  all  the  benefits  from  the  shares,  and  is,  therefore,  no  defence 
to  an  action  for  the  instalments. 

(Eele,  J.,  had  left  the  Court  before  the  conclusion  of  the  argument.) 

Ceomptok,  J.    I  see  nothing  on  this  plea  to  show  that  the  defendant 
is  not,  up  to  this  moment,  the  shareholder  entitled  to  the  benefits  to  be 
(a)  3  Exch.  565.  (J)  2  H.  L.  Oa.  497. 
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derived  from  those  shares.  He  may  have  been  induced  to  purchase 
the  shares  by  the  frauds  of  the  directors,  but  from  innocent  vendors. 
Others,  who  are  innocent,  may  have  been  induced  to  act  on  the  faith 
of  seeing  that  the  defendant  was  a  shareholder.  He  may  have  long 
received  dividends  as  a  shareholder.  AU  this  is  consistent  with 
the  present  plea,  which  does  not  deny  the  averment  that  he  is  the 
holder  of  these  shares. 

I  think  that,  if  in  such  a  case  as  this  fraud  can  be  made  a  defence  at 
all,  the  plea  must  show  that  the  defendant  had  done  no  acts  to  make 
himself  a  shareholder  except  those  induced  by  the  fraud ;  and  that,  as 
soon  as  he  discovered  the  fraud,  he  disaffirmed  the  transfer  to  him, 
and  gave  up  the  shares,  and  that  he  ceased  to  be  a  shareholder.  I  am 
clearly  of  opinion  that  the  present  plea  does  not  show  enough. 

Judgment  for  plaintiff'. 


MOYCE  V.  NEWINGTON. 

In  the  High  Coubt  of  Justice,  December  20,  1878. 

[Reported  in  Law  Reports,  4  Queen's  Bench  Division,  32.] 

This  was  an  action  for  the  conversion  of  certain  sheep,  tried  before 
the  Lord  Chief  Justice  at  the  last  Maidstone  assizes. 

The  facts  sufficiently  appear  from  the  judgments. 

At  the  trial  the  verdict  was  entered  for  the  plaintiff,  but  the  Lord 
Chief  Justice  did  not  enter  the  judgment  for  either  party. 

Nov.  7.  Willoughby  and  Shiress  Will,  for  the  plaintiff,  moved  for 
judgment.  It  is  clear  that,  apart  from  the  statute  24  &  25  Vict.  c.  96, 
s.  100,  the  plaintiff  is  entitled  to  judgment.  The  sale  by  the  defendant 
to  "Wale  being  procured  by  fraud  was  voidable  by  the  defendant  but 
not  void,  and  the  plaintiff  having  purchased  the  sheep  bona  fide  before 
the  defendant  did  any  act  to  avoid  the  sale,  his  title  to  the  sheep  holds 
good :  Benjamin  on  Sales,  342 ;  Stevenson  v.  Newnham  (a) ;  White  v. 
Garden  (b) ;  Powell  v.  Soyland(c) ;  Zioady.  Gfreen  (d).  The  question 
therefore,  is  whether  the  statute  makes  any  difference.  The  case  of 
lAndsay  v.  Cundy  (e)  is  an  aiithority  to  the  contrary.  The  judgment 
of  this  division  was  overruled  in  the  Court  of  Appeal  (/),  but  on  a  dif- 
ferent point.  The  statute  does  not  say  that  the  "property"  shall 
"  revest,"  using  the  term  "  property  "  to  denote  the  right  of  the  owner, 
but  it  says  that  the  "property,"  meaning  thereby  the  thing  itself,  shall 
be  "  restored."  The  meaning  is  that  when  the  property  is  found  in  the 
possession  of  the  criminal,  and  is  in  the  hands  of  the  police,  it  shall  be 

(o)  13  C.  B.  285.         (&)  10  C.  B.  919.  (c)  6  Ex.  67.  (d)  15  M.  &  W.  216 

(e)  1  Q.  B.  B.  348.  (/)  2  Q.  B.  D.  96. 
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given  back  to  the  prosecutor,  and  the  section  goes  on  to  say  that  the 
Court  may  award  a  writ  of  restitution  or  order  the  restitution  thereof 
in  a  summary  manner.  It  never  was  intended  that  an  intermediate 
good  title  that  had  been  obtained  by  an  innocent  purchaser  should  be 
divested.  [They  also  cited  Morwood  v.  Smith  {a)[\  Eingsford  v.  Merry 
{h)  Parker  v.  Patrick  (c)  J. 

Cfrantham,  Q.  C,  and  Arbuthnot,  for  the  defendant,  showed  cause. 
There  was  not  prior  to  7  &  8  Geo.  4,  c.  29,  s.  57,  of  which  24  &  25  Vict. 
c.  96  s.  100,  is  substantially  a  re-enactment,  any  provision  for  restitu- 
tion in  case  of  false  pretences.  It  is  submitted  that  the  intention  of 
these  enactments  was  to  put  the  case  of  property  obtained  by  false 
pretences  on  the  same  footing  as  that  obtained  by  larceny.  Lindsay 
V.  Cundy  {d)  was  not  a  similar  case  to  the  present.  There  the  original 
owner  of  the  goods,  from  whom  they  had  been  obtained  by  fraud,  sued 
bona  fide  purchasers  who  had  before  the  conviction  parted  with  the 
goods.  It  was  held  that  the  title  which  the  original  owner  of  the 
property  acquired  under  the  statute  did  not  relate  back,  so  as  to 
give  him  a  right  of  action  against  the  defendants  who  had  parted 
with  the  goods  while  they  had  a  good  title.  Scattergood  v.  Sylvester 
(e),  and  Nickling  v.  Heaps  (/),  are  authorities  in  the  defendant's 
favor.  [They  also  cited  Reg.  v.  Stancliffe  {g) ;  Fowler  v.  Sollins  (h) 
Peer  v.  Humphrey  (^■)]. 

Willmighby,  in  reply,  referred  to  Gundy  v.  Lindsay  (j). 

Our.  adv.  vtdt. 

Dec.  20.  The  judgment  of  the  Court  (Cockburn,  C.  J.,  Mellor  and 
Field,  JJ.)  was  delivered  by 

CocKBUEN,  C.  J.  This  was  a  case  tried  before  me  at  the  last  assizes 
for  the  county  of  Kent,  and  in  which  the  action  had  been  brought 
by  the  plaintiff  to  recover  a  lot  of  forty-nine  sheep  under  the  follow- 
ing circumstances.  On  the  30th  of  October,  1877,  the  plaintiff,  who 
is  a  butcher,  and  who  is  in  the  habit  of  attending  cattle  and  sheep 
markets,  being  at  Maidstone  market,  bought  of  a  man  named  Wale, 
through  a  salesman  of  the  market,  this  flock  of  forty-nine  sheep.  The 
purchase  was  made  in  the  open  market,  the  price  was  a  fair  one,  and 
was  paid.  The  transaction  was  a  regular  one,  and  no  blame  attached 
to  the  plaintiff  in  respect  of  it.  It  turned  out,  however,  that  the  sheep 
had  been  obtained  from  the  defendant,  who  is  a  farmer,  by  Wale,  under 
color  of  a  purchase,  but  in  reality  by  false  pretences.  Professing  to 
buy  the  sheep  at  the  price  of  48s.  a  head.  Wale  gave  in  payment  a 
check  on  a  bank  at  which  he  had  no  funds  and  kept  no  account.    The 

(a)  2  T.  E.  750.        (6)  1  H.  &  N.  503;  26  L.  J.  (Ex.)  83.  (c)  5  T.  E.  175. 

(d)  1  Q.  B.  D.  348;  2  Q.  C.  D.  96.  (e)  15  Q.  B.  506;  19  L.  J.  (Q.B.)  441. 

{f)  21  L.  T.  (N.8.)  754.    ■    (gr)  11  Cox,  C.  C.  318.       (h)  Law  Eep.  7  H.  L.  757. 
(0  2  A.  &  E.  495,  499.  0")  3  App.  Cas.  469. 
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check  was  of  course  dishonored.  A  warrant  was  taken  out  against 
"Wale  by  the  defendant  on  the  25th  of  October,  and  he  was  afterwards 
convicted  of  having  obtained  the  sheep  by  false  pretences,  and  it 
must  be  taken  for  the  present  purpose  that  they  were  so  obtained. 

It  is  to  be  observed  that,  though  the  sale  from  "Wale  to  the  plaintiff 
took  place  in  open  market,  it  was  admitted  before  us  that  the 
market,  having  been  recently  established  by  the  corporation  of 
Maidstone  imder  a  local  Act,  was  not  one  in  respect  of  which  the 
protection  arising  from  a  sale  in  market  overt  would  attach.  The 
sheep  were  taken  to  the  plaintiff's  premises  at  Seale,  which  is  some 
distance  from  Maidstone,  and  arrived  there  on  the  31st,  the  ensuing 
day.  On  the  7th  of  November  the  defendant,  having  in  the  mean- 
time set  the  police  to  work,  and  having  learned  what  had  become  of 
the  sheep,  went  vdth  a  police-officer  to  the  plaintiff's  premises,  and 
their  took  possession  of  the  sheep,  which  were  afterwards  removed  to 
his  own  farm.  On  the  7th  of  November  "Wale  was  convicted  of 
obtaining  the  sheep  by  false  pretences.  The  sheep  being  already  in 
the  defendant's  possession  no  order  of  restitution  was  asked  for.  The 
question,  under  the  circumstances,  is  which  of  the  two,  the  plaintiff 
or  defendant,  is  entitled  to  the  sheep. 

Although,  if  the  matter  rested  on  abstract  principle,  it  might  be 
open  to  be  contended  that,  inasmuch  as,  to  make  avaUd  contract,  both 
parties  must  intend  to  be  bound  by  it,  consequently,  when  in  an 
apparent  contract  of  sale  the  buyer  intends  to  get  the  goods,  but  not  to 
pay  for  them,  but  to  defraud  the  seller,  the  contract  fails  to  take  effect 
and  though  the  seller  intended  the  property  to  pass,  yet  that,  the 
contract  failing  to  take  effect,  the  property  still  remains  unaltered, 
yet  the  question  is  now  so  concluded  by  authority  as  to  be  no  longer 
open  to  discussion.  "We  must  now  take  it  to  be  settled — it  is  unnecessary 
to  go  through  the  cases,  which  are  set  out  in  Mr.  Benjamin's  work — 
that  though  a  seller  is  induced  to  sell  by  the  fraud  of  the  buyer,  and 
though  it  is  competent  to  the  seller  by  reason  of  such  fraud  to  avoid 
the  contract,  yet,  till  he  does  some  act  to  avoid  it,  the  property  remains 
in  the  buyer,  and  that,  if  he  in  the  meantime  has  parted  with  the 
thing  sold  to  an  innocent  purchaser,  the  title  of  the  latter  cannot  be 
defeated  by  the  original  seller.  The  reasoning  on  which  this  con- 
clusion is  based  may  not  appear  altogether  consistent  with  principle, 
and  agreeing  in  the  result  we  should  prefer  to  adopt  the  view  of  the 
American  courts,  as  stated  in  the  case  of  Hoot  v.  French  (a),  a  case 
decided  in  the  Supreme  Court  of  Judicature  of  the  State  of  New  York, 
according  to  which  the  preference  thus  given  to  the  right  of  the  inno- 
cent purchaser  is  treated  as  an  exception  to  the  general  law,  and  is 
rested  on  the  principle  of  equity  that  where  one  of  two  innocent  parties 

(a)  13  Wendell,  570. 
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must  suffer  from  the  fraud  of  a  third,  the  loss  should  fall  on  him  who 
enabled  such  third  party  to  commit  the  fraud.  But  on  whatever 
ground  it  may  be  said  to  rest,  the  law  must  be  taken  to  be  now  defin- 
itively settled. 

The  question  which  in  some  cases  might  be  a  very  material  one,  as 
well  as  one  of  some  nicety,  viz.  what,  on  the  part  of  the  defrauded  seller, 
short  of  retaking  possession  of  the  thing  sold,  will  amount  to  an 
avoidance  of  the  contract,  does  not  arise  in  the  present  instance. 
The  defendant  not  knowing  what  had  become  of  his  sheep,  or  where 
to  find  Wale,  his  buyer,  had  done  and  could  do  nothing,  beyond  giving 
notice  to  the  police,  up  to  the  time  when  the  sheep  were  bought  by 
the  plaintiff. 

We  must  take  it,  therefore,  as  incontestable,  that  but  for  the  sub- 
sequent conviction  of  Wale  for  having  obtained  these  sheep  by  false 
pretences,  no  question  could  be  raised  as  to  the  title  of  the  plaintiff. 
But  it  is  contended  that  by  reason  of  such  conviction  the  defendant  is 
entitled  to  the  benefit  of  the  provision  of  24  &  25  Vict.  c.  96,  s.  100, 
which  enacts  that  where  property  has  been  obtained  (inter  alia)  by  false 
pretences,  on  conviction  of  the  party  so  obtaining  it,  restitution  shall 
be  made  to  the  party  from  whom  it  has  been  so  obtained.  But  we 
are  clearly  of  opinion  that  this  enactment,  which  is  in  these  terms, — 
"  If  any  person  guilty  of  any  felony  or  misdemeanor,  in  stealing, 
taking,  obtaining,  extorting,  embezzling,  converting,  or  disposing  of 
or  in  knowingly  receiving  any  chattel,  money,  valuable  security  or 
other  property  whatsoever,  shall  be  indicted  for  such  offence  by  or 
on  behalf  of  the  owner  of  the  property  or  his  executor,  or  adminis- 
trator, and  convicted  thereof,  in  such  case  the  property  shaU  be 
restored  to  the  owner " — ^has  no  application  to  such  a  case  as  the 
present.  The  language  applies,  and  is  obviously  intended  to  apply, 
to  cases,  and  to  these  only,  in  which  possession  has  been  obtained 
without  the  property  passing.  This  was  the  construction  put  on  the 
statute  by  this  Court  in  lAndsay  v.  Gundy  (a) ;  and  though  the  view 
there  taken  by  the  Court  on  the  primary  question,  as  to  whether  a 
contract  had  been  made  by  the  sellers  with  the  person  obtaining  the 
goods,  was  reversed  on  appeal ;  the  second  ground  of  the  judgment, 
which  is  the  one  immediately  applicable  to  the  present  case,  remains 
unshaken,  and  we  have  no  hesitation  in  adhering  to  it.  And  it  is 
strongly  confirmed  by  the  case  of  Sorwood  v.  Smith  (b),  which  was  a 
case  of  sheep  stolen  and  sold  by  the  thief  in  market  overt,  and  in 
which  the  thief  was  convicted  of  the  larceny ;  yet  it  was  held  that, 
as  the  conviction  did  not  take  place  till  after  the  sale,  the  owner  was 
not  entitled  to  restitution  under  21  Hen.  8,  c.  11.  In  the  present 
case,  as  in  the  foregoing,  there  was  no  property  in  the  prosecutor  at 

(o)  1  Q.  B.  D.  348.  (6)  2  T.  R.  750. 
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the  time  of  the  conviction.  It  had  been  parted  with  by  a  contract, 
which,  though  under  the  circumstances  voidable,  ceased  on  the  sale 
before  it  had  been  avoided  to  be  any  longer  voidable ;  and  as  to  which, 
therefore,  the  right  of  the  plaintiff  had  become  indefeasible.  It  cannot 
have  been  the  intention  of  the  statute  to  defeat  it  nevertheless,  and 
by  the  mere  conviction  of  the  fraudulent  purchaser  to  deprive  the 
innocent  buyer  of  the  right  which,  according  to  the  decisions  in  the 
series  of  cases  already  referred  to,  had  become  absolute  in  him. 
Our  judgment  must  therefore  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


Sectioit  IV. — Undue  ImtiiUENcb.* 


CARPENTER  v.  HERIOT. 

Is  Chanceey,  Junb  18,  1769. 
[Beported  in  1  Eden,  338.] 

Colonel  Caepentee,  by,  his  marriage  articles  dated  the  15th  of 
May,  1717,  covenanted  with  trustees,  that  Harriet  Thornbury,  his 
intended  wife,  should  have  the  interest  of  4000Z.  for  her  separate  use, 
and  after  her  death,  if  he  survived  her,  that  it  should  be  paid  to  him 
for  life,  and  then  be  paid  to  and  amongst  such  child  or  children  as 
should  be  bom,  by  the  said  Robert  Carpenter  on  the  body  of  the  said 
Mary  Thornbury  begotten,  in  such  proportions  as  the  survivor  should, 
by  writing  or  will,  direct  or  appoint ;  and  for  want  of  such  appoint- 
ment, in  equal  proportions  to  and  amongst  such  child  or  children,  if 
more  than  one,  «fcc. 

The  plaintiff  was  the  eldest  son  of  the  above  marriage ;  his  father 
had  purchased  several  commissions  in  the  army  for  him  whilst  be 
was  under  age,  the  price  of  which  amounted  to  2100^.  He  afterwards 
procured  his  son  to  execute  a  bond,  dated  the  29th  of  September, 
1744,  for  7000?.,  conditioned  for  the  payment  of  3500Z.  on  the  29th  of 
September  following.  Colonel  Carpenter,  who  had  been  very  ex- 
travagant, and  spent  the  whole  of  his  fortune,  by  his  will,  dated  the 
27th  of  March,  1745,  reciting  his  marriage  articles,  and  taking  notice 
that  all  his  children,  except  the  four  youngest,  were  provided  for, 
gave  the  bond  to  the  plaintiff  on  condition  that  he  made  over  certain 
reversionary  interests,  which  he  was  entitled  to  under  the  will  of 
Vol.  11—13  *  Ch.  V,  Sect.  IV,  Finch, 
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Major  Edwards,  to  the  younger  children ;  if  not,  the  bond  was  to  go 
for  the  benefit  of  the  younger  children. 

The  bin  prayed  that  the  bond  might  be  delivered  up,  or  stand  as  a 
security  for  the  money  advanced  by  the  father,  antecedent  to  the 
bond. 

The  answer  of  the  defendant  Heriot,  who  had  married  one  of  the 
daughters  of  Colonel  Carpenter,  set  forth  a  letter  which  he  had  re- 
ceived from  the  plaintiff,  in  answer  to  one  in  which  he  had  expressed 
his  intentions  of  paying  his  addresses  to  his  sister,  in  which  the 
plaintiff  said  that  his  sister  would  be  entitled  to  bOOl.  upon  the  death 
of  a  relation. 

The  Solicitor-  General  and  SeweU  for  the  plaintiff. 

The  Attorney-  Gm,erdl  and  de  Grey  for  the  defendants. 

The  father's  condition  is  impeached  by  a  favorite  son,  who  wants 
to  set  aside  a  pious  act  done  for  the  residue  of  a  family  who  are  de- 
pendent on  him.  This  transaction  is  not  to  be  considered  in  the  light 
of  a  common  money  bargain  between  two  persons  unrelated.  Colonel 
Carpenter  had  wasted  the  best  part  of  his  fortune  by  living  beyond 
his  income :  he  therefore  calls  upon  his  son  to  stand  in  loco  parentis 
towards  his  unprovided  children.  It  is  a  voluntary  bond,  which  this 
court  will  not  set  aside  for  the  obligor  himself.  But  even  supposing 
it  to  be  a  transaction  of  a  nature  that  the  court  would  relieve  against, 
the  subsequent  acknowledgment  of  it  in  the  letter  to  Mr.  Heriot  must 
operate  as  a  confirmation.      Lord  ChesterfieMv.  Janssen  (a),  1750. 

The  Lobd  Keeper. 

The  question  in  this  case  is  no  more  than  this :  A  father  advances 
one  child  in  his  infancy ;  he  then,  upon  the  child's  coming  of  age,  calls 
upon  him  to  give  him  an  absolute  bond  for  3500Z.  payable  within  one 
year ;  the  sum  in  condition  being  1400Z.  more  than  the  father  pretended 
ever  to  have  advanced ;  whether  this  bond  should  stand  in  equity  for 
the  whole  sum,  or  as  a  security  for  any  money  advanced  ? 

It  has  been  said  that  this  is  a  reasonable  transaction.  The  father 
had  spent  his  fortune ;  he  calls  on  the  only  son  that  he  had  established 
in  life,  to  stand  in  loco  parentis,  and  to  supply  his  father's  extrava- 
gance, and  provide  for  his  brothers  and  sisters,  or  to  go  to  jail.  Nay, 
it  was  said,  that  it  is  the  duty  of  the  eldest  son  to  employ  his  labors 
to  supply  the  duty  of  the  father,  and  provide  for  his  brothers  and 
sisters. 

"Were  I  to  adopt  this  reasoning  and  equity,  I  should  give  to  the 
paternal  authority  that  of  the  old  Roman  law,  a  power  of  vendition 
of  his  children,  contrary  to  that  natural  equity  which  raises  no  debi- 
tum  between  brothers  and  sisters,  and  which  is  acknowledged  by  the 

(a)  lAtk.  301;  2Ves.  125. 
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municipal  law  here,  which  notes  the  paternal,  not  the  collateral  obli- 
gation. 

But  if  an  agreement  between  father  and  son  for  the  son  (without  any 
consideration  moving  from  the  father),  to  provide  for  his  brothers  and 
sisters,  could  be  supported  in  equity,  it  must  be  such  a  one  as  the 
son  at  the  time  of  entering  into  was  capable  of  carrying  into  execu- 
tion. How  is  this  ?  It  is  an  agreement,  not  to  make  any  reasonable 
provision  for  his  brothers  and  sisters,  but  for  his  father  to  throw  him 
into  jail  when  he  pleases.  There  is  not  a  pretence  that  he  could 
have  satisfied  the  condition  of  this  bond.  But,  besides,  there  is  no 
proof  that  any  such  agreement  was  intended ;  the  bond  is  for  money 
payable  at  a  short  time,  absolutely. 

But  then  it  is  said,  suppose  the  bond  without  consideration  and 
voluntary,  this  court  wUl  not  set  it  aside :  it  is  certainly  true,  that  if 
the  obhgor  gives  a  voluntary  bond,  and  never  complains  of  any  im- 
position or  hardship  in  obtaining  it,  this  court  will  only  postpone  it 
to  creditors,  and  not  set  it  aside  for  other  volunteers.  Nay,  if  it  be 
given  with  advice  and  deUberation,  this  court  will  not  set  it  aside  for 
the  obMgor. 

But  if  a  man  gives  a  voluntary  bond  for  more  than  he  is  able  to 
pay,  the  transaction  speaks  weakness  on  one  side,  and  a  sort  of  imposi- 
tion on  the  other.  And  this  court  would  have  but  little  equity,  to 
support  a  transaction,  so  much  against  conscience. 

But,  however,  this  is  not  the  case  of  a  voluntary  bond.  It  is  plain 
by  the  proof,  that  the  money  advanced  by  the  father  was  represented 
to  the  son  as  the  consideration.  Now  I  am  of  opinion  that  it  was 
none.  For  the  purchase  of  the  commissions  was  a  gift  to  the  son,  as 
much  as  if  the  father  had  purchased  an  estate  in  the  son's  name. 
And  therefore  when  the  plaintiff,  on  the  father's  representation,  con- 
sidered this  as  a  debt,  he  yielded  to  paternal  authority,  and  was  de- 
ceived, and  against  such  deceit  ought  to  be  relieved  in  this  court. 

It  has  however  been  said  that  the  son  has  confirmed  this  since  the 
father's  death ;  and  there  are  many  cases  where  subsequent  confirma- 
tion of  an  agreement  shall  bind.  And  Mr.  Spencer's  case  vrith  Sir 
Abraham  Janssen  was  mentioned.  But  the  present  differs  materially 
from  that  case.  There,  the  contract  was  only  voidable  pro  tanto  for 
the  excess.  This  is  ab  initio  void  in  a  court  of  equity.  It  was  a 
mistake  on  one  side,  and  an  imposition  on  the  other,  there  not  being 
a  grain  of  consideration  from  the  father. 

The  confirmation  here,  too,  is  only  fished  out  from  a  loose  expres- 
sion in  a  letter,  which  might  not  be  applicable  to  this  matter.  Mr. 
Spencer's  was  a  solemn  confirmation  by  a  new  bond.  Here  the  ex- 
pression does  not  go  so  far  as  to  say  he  intended  to  make  the  void  obli- 
gation good.    But  he  only  says  that,  upon  the  death  of  some  relation 
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(not  mentioning  expressly  this  relation,  upon  -whose  death  the  con- 
tingent interest  was  to  descend),  his  sister  might  be  entitled  to  500^. 
It  appears  to  me  that  this  bond  was  obtained  by  paternal  influence. 
I  am  therefore  of  opinion  that  it  ought  to  be  cancelled,  for  as  nothing 
was  lent,  there  is  nothing  for  which  it  can  stand  as  a  security. 


HYLTON  V.  HYLTON. 
In  Chancery,  July  25,  1754. 

[Reported  in  2  Vesey  Senior,  547.] 

The  plaintiff  had  considerable  gifts  or  provisions  left  to  him  by  the 
will  of  Philippa  Downes,  his  aunt,  and  Charles  Palmer  his  half- 
brother.  The  defendantjhis  uncle,  was  acting  executor  and  trustee 
in  both  those  wills,  and  also  acted  as  guardian  to  him  during  his  min. 
ority,  having  neither  father  or  mother.  Coming  of  age  in  April,  1746, 
he  in  October,  1747,  entered  into  a  transaction  with  his  uncle,  where, 
by  the  plaintiff  granted  to  him  an  annuity  of  QOl,  gave  him  a  general 
release  and  two  written  discharges,  all  signed  the  same  date  with  the 
grant,  upon  his  delivering  up  several  papers. 

The  biU  was  to  set  aside  this  grant  of  annuity  upon  the  general 
principles  of  being  made  just  after  coming  of  age,  without  being  thor- 
oughly informed ;  and  that  it  is  not  necessary  to  prove  imposition 
for  these  volimtary  grants  have  not  been  allowed  in  several  instances ; 
and  are  to  be  compared  to  a  gift  to  an  attorney  pending  the  suit ;  so 
of  marriage-brocage  bonds.  In  Pierce  v.  Waring,  13  November,  1745, 
Mr.  Hall  coming  of  age  made  a  present  to  his  guardian  of  3500Z. 
stock :  Your  Lordship  held,  it  ought  to  be  set  aside  on  the  general 
principles  from  the  dangerous  consequences,  if  a  guardian  is  allowed 
to  take  presents,  before  he  delivered  over  everything ;  for  that  it  was 
an  honorary  trust,  for  which  the  law  would  allow  them  nothing ;  as 
that  would  induce  guardians  to  flatter  the  passions  of  their  pupils ; 
and  it  was  set  aside  for  being  retained  by  him  on  pretence  of  trouble 
during  his  minority  in  management  of  the  trust ;  and  that  case  is  not 
so  strong  as  the  present. 

For  defendant  it  was  said,  there  were  particular  circumstances  dis- 
tinguishing this  from  the  common  case ;  that  all  was  fair,  and  the  de- 
fendant delivered  up  all  the  estate  imder  both  wills,  and  what  more 
would  the  plaintiff  have  ?  That  it  proceeded  freely  and  voluntarily 
from  the  bounty  of  the  plaintifif,  and  for  services  done,  and  to  relieve 
the  distress  of  his  uncle  and  guardian ;  and  that  there  appears  a  let- 
ter from  plaintiff  to  defendant    using   many  kind    and  favorable 
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expressions,  and  showing  that  he  thought  the  defendant  had  acted 
fairly. 

LoBD  Chancelloe. 

The  question  is,  whether  the  plaintiff  is  in  this  Court  entitled  to  be 
relieved  totally  against  this  grant,  or  whether  it  is  to  stand  for  the 
whole  or  any  part.  The  grounds  for  reUef  are  first  the  general 
grounds  and  principles  allowed  in  this  court :  next  particular  grounds 
from  circumstances  in  this  case. 

The  general  grounds  to  be  relieved  against  this  annuity  are  certain- 
ly of  such  a  kind  as  the  court  has  allowed  in  other  instances,  provided 
the  circumstances  of  this  case  came  up  to  the  rule  laid  down  there- 
in. "Where  a  man  acts  as  guardian,  or  trustee  in  nature  of  a  guard- 
ian, for  an  infant,  the  court  is  extremely  watchful  to  prevent  that 
person's  taking  any  advantage  immediately  upon  his  ward  or  cestuy 
que  trust  coming  of  age,  and  at  the  time  of  settling  account  or  deliv- 
ering up  the  trust ;  because  an  undue  advantage  may  be  taken.  It 
would  give  an  opportunity  either  by  flattery  or  force,  by  good  usage 
unfairly  meant,  or  by  bad  usage  imposed,  to  take  such  advantage ;  and 
therefore  the  principle  of  the  Court  is  of  the  same  nature  with  relief 
in  this  court  on  the  head  of  public  utility,  as  in  bonds  obtained  from 
young  heirs,  and  rewards  given  to  an  attorney  pending  a  cause  and 
marriage -brocage  bonds.  All  depend  upon  public  utility;  and  there- 
fore the  court  will  not  suffer  it,  though  perhaps  in  a  particular  in- 
stance there  may  not  be  an  actual  vmfairness.  Upon  that  ground  I 
went  in  the  case  cited ;  in  which  I  have  added  at  the  end  of  my  note 
taken  at  the  hearing  of  the  cause,  « to  be  absolutely  set  aside,  being 
between  a  guardian  and  his  ward  just  come  of  age,  and  on  reason  of 
pubhc  utility."  How  does  this  case  stand  ?  The  defendant  appears 
to  stand  in  the  place,  not  of  a  common  trustee  barely  of  a  particular 
estate,  but  of  a  trustee  acting  in  fact  as  guardian  for  the  minor  his 
nephew,  and  taking  care  of  his  person  and  his  estate ;  so  that  the 
condition  of  these  persons,  the  plaintiff  and  defendant,  comes  within 
this  rule.  Next  considering  the  nature  of  the  transaction,  which  was 
when  the  plaintiff  was  about  twenty-two,  the  result  is  (and  this 
brings  it  within  Pierce  v.  Waring),  that  at  the  very  time  this  uncle, 
who  was  trustee  and  acted  as  guardian,  pretended  to  come  to  an  ac- 
coimt  and  deliver  up  the  estate  the  plaintiff  was  entitled  to,  he  took 
a  voluntary  beneficial  grant  of  an  annuity  from  this  ward  of  his. 
That  is  the  very  time  at  which  there  is  the  best  opportunity  to  take 
advantage  of  getting  such  a  bounty  as  this ;  for  at  that  very  time  the 
estate  is  to  be  accounted  for  and  delivered  up.  The  thing  speaks  it- 
self. « I  will  not  deliver  up  the  estate  you  are  entitled  to,  and  ac- 
count, unless  you  grant  me  this."  Beside,  it  appears  to  be  a  previous 
design  of  the  defendant,  and  that  he  stipulated  and  haggled  for  that 
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aimiuty  at  that  very  time,  when  a  trustee  should  avoid  it.  The  rule 
of  the  court  as  to  guardians  is  extremely  strict,  and  in  some  cases 
does  infer  some  hardship ;  as  where  there  has  been  a  great  deal  of 
trouble,  and  he  has  acted  fairly  and  honestly,  that  yet  he  shall  have 
no  allowance :  but  the  court  has  established  that  on  great  utility,  and 
on  necessity,  and  on  this  principle  of  humanity,  that  it  is  a  debt  of 
humanity  that  one  man  owes  to  another,  as  every  man  is  liable  to  be 
in  the  same  circumstances.  Undoubtedly,  if  after  the  ward  or  cestuy 
que  trust  comes  of  age,  and  after  actually  put  into  possession  of  the 
estate,  he  thinks  fit,  when  sui  juris  and  at  liberty,  to  grant  that  or 
any  other  reasonable  grant  by  way  of  reward  for  care  and  trouble, 
when  done  with  eyes  open,  the  court  could  never  set  that  aside :  but 
the  court  guards  against  doing  it  at  the  very  time  of  accounting  and 
delivering  up  the  estate,  as  the  terms  :  for  the  court  wiU  not  suffer 
them  to  make  that  the  terms  of  doing  their  duty.  This  case  there- 
fore is  within  those  general  principles. 

Next  as  to  the  particular  circumstances  relied  on  to  distinguish  this 
out  of  the  general  rule,  I  am  of  opinion  they  all  bear  against  that,  and 
tend  to  show  actual  imposition  on  the  part  of  the  defendant.  It  does 
not  appear,  that  the  nephew  was  in  circumstances  to  grant  this  clear 
annuity,  any  more  than  the  uncle  was  to  provide  for  himself ;  as  to 
whose  ability  there  is  nothing  in  proof  except  what  arises  from  the 
plaintiff's  letter.  The  circumstances  plainly  show  the  defendant  would 
not  part  with  the  estate  until  he  was  sure  of  this  grant ;  then  here  is  a 
ground  to  go  not  only  on  the  general  principles,  but  to  show  that  the  de- 
fendant did  actually  make  use  of  that  influence.  The  plaintiff's  letter, 
and  the  kind  expression  therein  show  he  was  imposed  upon,  thinking 
everything  was  surrendered  up,  whereas  the  legal  estate  is  still  in  the 
defendant :  nor  is  there  any  evidence  of  an  account  made  up  of  the  per- 
sonal estate  proved  to  have  come  to  the  defendant's  hands.  Certainly,  if 
any  thing  could  make  such  a  transaction  supportable,  it  must  be  where 
there  was  a  real  and  fair  account ;  of  which  there  is  no  evidence :  yet 
a  general  release  is  given  upon  deUvering  up  several  papers  and  vouch- 
ers, as  they  are  called. 

Therefore  on  the  general  rule  and  nature  of  this  particular  case,  and 
the  delusion  and  deception  imder  which  the  plaintiff  was,  this  grant 
ought  to  be  set  aside  with  costs ;  and  a  conveyance,  and  an  account,  if 
plaintiff  prays  it. 
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PROOF  V.  HINES. 
In  Chanceey,  July  3,  1734. 
[Beported  in  Cases  Tempore  Talbot,  111.] 

The  plaintiff  being  entitled,  in  right  of  his  wife,  to  some  part  of  the 
late  Sir  Thomas  Coleby's  estate,  and  being  a  very  mean  illiterate  per- 
son, and  in  very  poor  circumstances,  applied  to  the  defendant,  (a  bra- 
zier by  trade,)  and  his  wife  to  assist  him  in  making  out  his  pedigree, 
and  getting  such  proofs  as  were  necessary  to  the  making  out  his  title 
to  this  estate ;  the  defendant  telling  him.  That  such  things  could  not 
be  done  without  money ;  and  he  answering.  That  he  had  none,  nor  did 
not  know  where  to  raise  any  without  the  defendant's  assistance,  desired 
him  to  advance  it,  and  he  would  repay  him :  The  defendant  accordingly 
laid  out  several  sums ;  and  the  defendant's  wife  employed  several  per- 
sons to  search  re^sters,  &c.  for  the  plaintiff ;  pending  the  suit  the  de- 
fendant's wife  often  declared,  That  she  thought  herself  and  her  hus- 
band entitled  to  a  good  gratuity  for  their  trouble  and  assistance  of  the 
plaintiff;  but  was  resolved  not  to  trust  to  the  plaiutifif's  generosity,  but 
to  bind  him  as  fast  as  pen  and  ink  could  bind  him.  The  plaintiff  com- 
ing some  time  after  to  the  defendant's  wife,  desired  her  to  continue  her 
and  her  husband's  care  for  his  affairs ;  she  thereupon  pressed  him  very 
much  for  the  payment  of  what  money  had  been  laid  out  by  them ; 
whereupon  he  offered  to  give  a  bond  for  1000^.  payable  to  the  defend- 
ant m  a  year,  for  what  services  they  had  already  done,  and  for  such 
care  as  they  would  hereafter  take  of  his  affairs ;  to  which  the  defend- 
ant's wife  replied,  he  might  take  what  time  he  pleased  for  payment  of 
the  bond,  but  pressed  very  hard  for  repayment  of  what  had  been  laid 
out  by  her  husband  and  her :  the  plaintiff  gave  her  his  bond  for  1000^. 
for  the  use  of  the  defendant  her  husband  after  the  recovery  of  some 
part  of  the  estate  by  the  plaintiff ;  this  bond  was  put  in  suit,  and  now 
the  plaintiff  brought  his  bill  to  have  it  set  aside  as  unduly  and  uncon- 
scionably obtained,  by  taking  advantage  of  the  distress  he  was  then 
under. 

It  was  in  proof  in  the  cause,  that  at  the  time  he  gave  his  bond  he 
was  in  the  meanest  circumstances,  beiag  reduced  so  low  as  to  live  upon 
what  broken  scraps  of  meat  he  could  get  from  taverns  and  such  places. 

Mr.  Vermi/,  Mr.  Fazakerley,  and  Mr.  MMs  argued  for  the  plaintiff, 
that  he  appearing  to  be  illiterate,  and  in  such  mean  indigent  circum- 
stances, must  naturally  be  supposed  in  the  defendant's  power ;  and 
that  the  necessity  of  his  circumstances  was  the  cause  of  giving  the  de- 
fendant a  bond  for  such  an  exorbitant  sum.  It  can  never  be  imagined 
that  being  sui  juris  he  would  have  entered  into  a  bond  by  which  the 
defendant  had  it  in  his  power  to  throw  him  into  jail,  and  keep  him 
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there  all  his  life,  whether  he  had  the  good  fortune  to  recover  what  he 
was  then  suing  for  or  not.  And  it  can  as  little  be  thought  that  this 
bond  was  designed  as  a  mere  gratuity  to  the  defendant,  the  plaintiff 
being  at  that  time  not  worth  bl.  in  the  world,  and  it  being  very  uncer- 
tain whether  he  should  ever  be  in  better  circumstances  than  he  then 
was.  Bonds  taken  from  young  heirs,  marriage-brocage  bonds,  though 
given  quite  voluntarily,  and  often  too  cheerfully,  are  set  aside  in  this 
court  upon  the  reason  that  the  party  is  not  a  free  agent,  and  that  the 
free  operation  of  the  mind,  which  is  necessary  to  give  validity  to  every 
act,  is  wanting.  This  appears  from  the  case  of  Curwen  v.  Millner,  June 
19,  1731,  and  from  2  Vern.  14,  27,  121,  and  the  case  of  Twisleton  and 
Griffith  heard  before  the  Lord  Cowper,  1716.  These  cases  indeed  were 
upon  contracts ;  where  it  may  be  said  nothing  was  intended  by  way 
of  gratuity  :  But  there  are  cases  where  bonds  merely  voluntary,  and 
not  founded  upon  contracts,  have  been  set  aside,  as  being  unconscion- 
able. 1  Vern.  .413,  1  Salk.  158,  2  Vern.  652,  764.  In  most  of  these 
cases  there  was  a  hazard  run  by  the  defendant,  the  whole  money  must 
have  been  lost  upon  a  contingency ;  but  here  the  defendant  nms  no 
hazard,  nor  can  he  have  any  other  loss  than  that  of  his  advice.  The 
case  of  Bosanqv£tt  v.  Dashwood,  (a).  Nov.  11, 1733,  is  another  very 
strong  authority,  that  where  advantage  is  taken  of  either  party's  cir- 
cumstances and  necessities,  this  court  will  relieve.  Nor  will  the  con- 
siderations moving  partly  from  the  wife,  vary  the  case ;  for,  her  declar- 
ing that  she  would  not  trust  the  plaintiff's  generosity,  but  would  bind 
him  as  fast  as  pen  and  ink  could  bind  him,  and  the  husband's  after- 
wards  accepting  the  bond,  makes  it  to  be  his  own  act  ab  initio. 

Mx.  Attorney- General  and  Mr.  Solicitor- General  argued  for  the  de- 
fendant, that  there  were  many  cases  where  the  court  perhaps  would 
not  decree  a  performance  of  the  condition  of  a  bond ;  but  yet  upon 
application  made  by  the  obligor  would  not  set  it  aside.  That  this 
case  was  very  different  from  the  cases  of  bonds  given  by  young  heirs, 
or  for  marriage-brocage,  where  the  whole  rests  upon  contracts,  but 
nothing  is  intended  by  the  way  of  gratuity :  as  it  is  in  the  present  case. 
The  illegality  of  the  consideration,  fraud,  accident,  will  entitle  to 
relieve  here ;  but  it  was  never  yet  said,  that  a  man's  poverty,  barely 
and  merely  without  any  other  ingredient,  would  be  a  sufllcient  cause 
for  setting  aside  any  voluntary  contract  he  may  have  entered  into 
through  his  own  carelessness,  and  which  the  other  party  may  (through 
want  of  Christianity  perhaps)  enforce  a  performance  of. 

Here  the  past  services  done  to  the  plaintiff  by  the  defendant,  and 
expectation  of  future  services,  were  the  motives  upon  which  the  plaint- 
iff gave  this  bond :  and  none  of  the  cases  cited  will  warrant  the  set- 
ting aside  a  bond  merely  voluntary  as  this  is.    The  plaintiff  cannot 

(a)  Cas.  Temp.  Talbot,  83. 
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be  said  to  be  other  than  a  free  agent :  only  because  he  had  a  great 
mind  to  recover  the  part  of  the  estate  which  he  apprehended  to  be 
his  due ;  which  was  the  only  influence  he  was  under  at  the  time  he 
entered  into  this  bond.  The  case  of  JBosanquett  v.  JDashwood  (though 
one  of  the  reasons  for  the  decree  was  the  unfair  advantage  that  one 
party  had  taken  of  the  other's  necessity)  was  very  different  from  this  j 
for  though  the  statute  does  not  go  so  far  as  to  make  the  party  receiv- 
ing the  usurious  interest  liable  to  refund,  yet  having  prohibited  the 
taking  beyond  such  a  sum,  and  avoided  the  contract,  the  taking  it  is 
a  breach  of  the  statute,  and  the  actual  receipt  of  the  money  will  (in  a 
court  of  equity)  make  him  liable  to  refund ;  the  wrong  being  the  same, 
whether  the  usurious  interest  has  been  actually  paid  or  not.  In  the 
present  case  it  is  observable,  that  the  bond  was  never  put  in  suit,  nor 
payment  of  it  demanded  until  after  the  plaintiff's  recovery  of  what 
he  was  suing  for ;  which  takes  off  the  objection,  that  he  might  have 
lain  in  prison  all  his  life,  whether  he  had  prevailed  in  his  suit  or 
not. 

LoKD  Chancellor.  I  have  been  a  good  deal  doubtful  in  this  case  : 
for,  as  on  the  one  hand  it  is  entirely  reasonable  to  leave  people  at 
liberty  to  dispose  of  their  property  as  they  think  fit ;  so  on  the  other 
hand,  it  is  reasonable  to  prevent  any  imposition  in  such  disposal ;  and 
if  here  has  been  no  imposition  on  the  plaintiff,  and  that  all  his  de- 
fence be  his  poverty,  or  the  inconveniency  it  may  be  to  him  to  pay 
this  sum,  that  will  not  be  a  ground  for  relief.  But  as  this  case  is 
circumstanced,  the  plaintiff's  poverty  is  not  to  be  omitted  in  the  con- 
sideration of  the  transaction.  His  circumstances  were  as  mean  as  can 
be  imagined,  and  no  certainty  that  he  should  be  ever  able  to  discharge 
any  part  of  this  bond ;  and  yet  he  gives  an  obligation  for  1000^.  to  be 
paid,  at  all  events,  within  the  year.  A  poor  illiterate  man,  who  ap- 
plies to  the  defendant  and  his  wife  for  aid  in  pursuing  his  claim :  they 
answer,  that  registers  could  not  be  searched,  nor  other  things  done 
without  money  :  he  thereupon  replies,  that  he  has  none,  but  desires 
the  defendant  to  lay  it  down  for  him.  The  cause  goes  on,  and  pend- 
ing this  suit,  the  defendant's  wife  presses  for  the  money  laid  out, 
whereupon  the  plaintiff  declares,  that  for  the  services  they  have  done, 
and  he  hoped  they  would  continue,  he  would  give  a  bond ;  upon  which 
the  wife  replies,  he  might  take  what  time  he  pleased  for  the  payment 
of  the  bond ;  but  at  the  same  time  again  presses  for  repayment  of  the 
money  laid  out  by  her  husband  and  her,  and  then  the  bond  is  given. 
So  that  here  is  a  plain  contract  between  them :  and  how  can  I  consider 
it  as  a  gratuity,  or  otherwise  than  as  a  contract  ?  Now  though  a 
mere  voluntary  contract  is  not  to  be  set  aside  purely  and  simply  be- 
cause it  is  voluntary ;  yet  that  differs  widely  from  the  present  case ; 
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■which  was  not  intended  as  a  bounty,  but  as  an  execution  of  an  original 
contract  for  the  services  already  done.  Had  an  attorney,  pending  the 
suit,  taken  such  a  bond  as  this  upon  the  same  transaction,  would  not 
the  court  set  it  aside  ?  or  would  it  suffer  it  to  stand  any  farther  than 
as  security  for  what  was  justly  and  legally  due  ?  The  rule,  That  a 
mischief  is  rather  to  be  suffered  than  a  general  inconvenience,  does 
not  at  all  affect  this  case ;  for,  it  would  be  a  much  greater  inconve- 
nience to  leave  men  under  difficulties  and  distresses  open  to  all  the 
oppression  that  other  people  may  please  to  make  them  undergo.  This 
is  the  reason  upon  which  the  court  relieves  against  bonds  given  by 
yoimg  heirs,  and  marriage-brocage  bonds ;  and  will  not  suffer  any 
advantage  to  be  taken  of  the  extravagance  and  want  of  judgment,  in 
the  one  case,  and  of  the  strong  bias  to  obtain  what  was  desired  in  the 
other.  The  only  difficulty  that  arose  with  me  was,  whether  the  de- 
fendant had  any  share  himself  in  the  transaction  ?  and  that  where 
fraud  is  pretended  it  must  be  fully  proved.  Here  indeed  the  husband 
was  not  present  when  the  bond  was  executed ;  but  still,  I  think,  there 
is  sufficient  ground  for  relief :  for,  here  the  wife  was  party  to  all  the 
transactions  in  searching  registers,  &c.  The  contract  for  the  bond 
was  for  their  joint  service ;  and  though  she  did  not  press  for  the 
bond,  yet  she  pressed  for  what  worked  more  strongly,  viz.  the  repay- 
ment of  the  money  which  she  and  her  husband  had  lain  out  at  the 
time  that  he  was  not  worth  a  shilling,  and  in  the  midst  of  the  pursuit 
of  his  cause :  and  when  this  comes  to  be  coupled  with  that  other  say- 
ing of  hers,  That  she  would  not  trust  to  his  generosity,  but  bind  him 
as  fast  as  pen,  ink  and  paper  could  bind  him,  it  makes  it  plain  that  it 
was  obtained  of  the  plaintiff  when  under  force  and  necessity ;  the 
pressing  for  the  repayment  being  almost  as  strong  as  if  she'had 
actually  required  the  bond. 

And  so  decreed  the  bond  to  stand  as  a  security  only  for  so  much  as 
had  been  actually  laid  out  with  interest ;  and  left  the  defendant  at 
liberty  to  bring  his  quantum  meruit  at  law  for  what  he  deserved  for 
his  pain  and  trouble. 


DENT  V.  BENNETT. 

In  Chanceey,  January  29,  1839. 

[Reported  in  4  Mylne  &  Craig,  269.] 

This  was  a  suit  to  restrain  the  defendant  from  proceeding  in  an 
action  at  law  upon  a  written  agreement  in  his  favor,  alleged  to  have 
been  entered  into  by  Jonathan  Dent,  of  whose  will  the  plaintiff  was 
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the  executor,  and  to  have  the  alleged  agreement  delivered  up  to  be 
cancelled. 

The  terms  of  the  agreement,  and  the  statements  of  the  defendant's 
answer  to  the  original  bill  with  respect  to  it,  appear  in  Mr.  Simons'  re- 
port of  the  proceedings  before  the  Vice- Chancellor  upon  the  question 
of  dissolving  the  common  injunction  upon  the  coming  in  of  that 
answer  (a). 

The  bill  was  afterwards  amended,  and  the  defendant  put  in  his 
answer  to  the  amended  bUl  on  the  30th  of  May,  1836.  In  this  answer 
the  defendant  admitted  that  Crowder,  the  person  in  whose  presence 
the  agreement  was  stated  to  have  been  signed,  did  not,  at  that  time,, 
put  his  name  or  any  initials  or  mark  on  the  agreement,  but  paid  mmute 
attention  to  the  testator's  signature,  and  that  the  defendant  remained 
with  the  testator  for  about  half  an  hour  after  he  had  signed  the  same, 
without  having  the  agreement  witnessed  or  signed  by  Crowder  or 
himself ;  and  that  he  took  it  away  without  having  signed  it,  and  kept 
it  until  the  testator's  death ;  and  he  believed  the  testator  had  no  copy, 
the  original  draft  having  been  burnt  by  the  defendant  in  the  testator's 
presence,  immediately  after  its  contents  had  been  fairly  copied  for  the 
testator's  signature. 

Some  evidence  was  afterwards  taken,  the  particulars  of  which  will 
be  found  in  the  Lord  Chancellor's  judgment. 

The  cause  now  came  on  to  be  heard. 

Mr.  Knight  Bruce,  Mr.  Bethell,  and  Mr.  Wright,  for  the  plaintiff. 

Mr.  Wigram  and  Mr.  Stuart,  for  the  defendant. 

In  the  course  of  the  argument  the  following  cases  were  cited  and 
commented  upon :  Villars  v.  Beaumont  (5),  Bridgman  v.  Green  (c),  Gib- 
son V.  Jeyes  {a),  Harris  v.  Tremenheere  (e),  Huguenin  v.  Basdey  (/), 
Griffiths  V.  Bohins  (g).  Lord  Selsey  v.  Rhoades  (h),  Popham  v.  BrooJce  (i). 
Earl  of  Winchilsea  v.  Garetty  (J),  Nicol  v.  Yaughan  {k),  Pratt  v.  Bar- 
ker (I),  Hunter  v.  Atkins  (m),  Simpson  v.  Lord  Howden  (w). 

The  LoED  Chanoelloe. 

The  object  of  this  bill  is  to  have  a  certain  agreement,  alleged  to  have 
been  signed  by  the  plaintiff's  testator,  delivered  up  to  be  cancelled ;  and 
for  an  injunction  against  an  action  at  law  upon  it.  The  Vice-Chan- 
cellor  granted  the  injunction,  which  has  not  been  dissolved ;  and  the 
question  now  is,  upon  the  pleadings  and  proofs  in  the  cause,  whether 
the  plaintiff  is  entitled  to  have  the  agreement  delivered  up. 

The  defendant  was  a  surgeon  and  apothecary,  who  had,  in  the  year 
1827,  attended  the  testator,  Jonathan  Dent,  in  what  is  represented  to 

(a)  7  Sim.  5.39.        (6)  1  Vera.  100.        (c)  2  Ves.  Sen.  627.        (d)  6  Ves.  266. 
(e)  15  Ves.  34.  (/)  14  Ves.  273.  (g)  3  Mad.  191.    {h)  2  S.  &  S.  41.     (i)  5  Russ.  8. 
■■    .  Mylne  &  Keen,  253.  (k)  5  Bligh  (n.s.)  505; and  7  Bligh  (n.S.)  395. 

Sim.  1 ;  and  4  Euss.  507.     (m)  3  Mylne  &  Keen,  113.  (n)  3  Mylne  &  Craig,  97. 


Digitized  by  Microsoft® 


0)  1  Mj 
{I)  1  Sir 


804  DENT  V.   BENNETT. 

have  been  a  dangerous  attack  and  illness.  The  agreement  is  dated 
the  15th  of  September,  1829,  at  which  time  the  testator  was  in  his 
eighty-sixth  year ;  so  that,  according  to  the  usual  course  of  nature, 
what  might  remain  to  him  of  life  must  have  been  supposed  to  be  con- 
fined to  a  very  short  time  from  that  period ;  yet,  by  the  agreement,  if 
it  is  to  be  looked  at  as  a  contract  for  value,  the  testator  agrees  to  pay 
to  the  defendant  25,000^.  for  the  medical  and  surgical  assistance  of  the 
defendant  during  the  remainder  of  the  testator's  life. 

The  testator  had  employed  the  defendant  for  some  years  before,  and 
must,  therefore,  have  known  at  what  rate  those  medical  and  surgical 
services  might  be  secured.  The  defendant's  books  have  been  produced, 
and  show  that,  except  upon  the  occasion  of  the  illness  in  1827,  when 
the  charge  was  about  301.,  the  defendant's  annual  bills  were  exceed- 
ingly small ;  and  at  the  date  of  the  agreement  the  testator  is  repre- 
sented as  being  in  good  health.  As  a  contract,  therefore,  for  value, 
the  transaction  is  more  extravagantly  absurd  than  any  that  has  come 
under  my  notice ;  and  if  the  case  rested  upon  that,  would  only  require 
to  be  stated ;  and  yet  the  defendant,  in  his  answer,  insists  « that  25,- 
000^.  was,  in  fact,  no  more  than  a  reasonable  compensation  to  be  paid 
to  this  defendant .  for  the  professional  services  stipulated  for  by  this 
defendant,  and  for  the  medicines  to  be  provided  for  the  said  testator  on 
the  part  and  at  the  expense  of  this  defendant."  It  is  hardly  worth 
while  to  observe  that  the  defendant,  according  to  his  own  statement, 
took  away  the  agreement,  after  the  testator  had  signed  it,  without 
signing  it  himself,  and  that  the  testator  never  had  any  means  in  his 
power  of  enforcing  the  stipulation  supposed  to  be  of  so  much  value. 

The  agreement,  however,  professes  to  be  founded  not  only  upon  the 
consideration  of  the  future  services  so  secured,  but  upon  the  gratitude 
and  respect  of  the  testator  to  the  defendant  for  past  services,  for  hav- 
ing saved  his  life  when  in  the  greatest  danger. 

It  has  been  said  in  many  cases,  particularly  in  Bridgman  v.  Green 
(a),  that  this  Court  will  not  suffer  one  to  take  a  conveyance  for  con- 
sideration, and  afterwards  to  set  it  up  as  a  gift.  In  this  case,  however, 
both  considerations  are  stated  upon  the  agreement  itself.  Notwith- 
standing the  ground  of  bargain  relied  upon  in  the  answer,  I  consider 
that  consideration  so  absolutely  nominal — for  I  am  not  now  considering 
the  legality  of  it — that  the  agreement  must,  I  think,  be  looked  at  as 
purely  voluntary,  and  as  a  gratuitous  reward  for  past  services.  In 
what  way  this  Court,  would  have  dealt  with  a  voluntary  and  gratui- 
tous contract  for  such  a  purpose,  if  there  had  been  nothing  else  m  the 
case,  it  is  not  necessary  to  discuss,  because  there  are  other  circumstances 
in  the  case,  amply  sufiacient  to  support  the  decree  I  propose  to  pro- 
nounce. 

(a)  2  Ves.  Sen.  627. 
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What  is  the  case,  independently  of  disputed  facts  ?  A  medical  atten- 
dant obtains  from  his  patient,  eighty-five  years  of  age,  an  agreement 
to  pay  him  25,000^.  for  services  completed  two  years  before,  the  regular 
charge  for  which  had  been  previously  paid ;  and  this,  privately,  with- 
out the  intervention  of  any  third  person,  and  carefully  concealed  until 
after  the  death  of  the  patient.  Of  such  a  case  it  may,  at  least,  be  said, 
in  the  language  of  Lord  Eldon,  in  Gibson  v.  Jeyes  (a),  that "  those  who 
meddle  with  such  transactions  take  upon  themselves  the  whole  proof 
that  the  thing  is  righteous ; "  but  so  far  from  the  defendant  having 
succeeded  in  doing  this,  the  evidence  in  the  cause  proves  the  reverse- 

I  must,  however,  first  observe  upon  a  provision  in  the  agreement, 
strongly  proving  that  the  testator,  if  he  ever  did  sign  it,  had  nothing 
to  do  with  its  composition  or  provisions.  It  is  part  of  the  agreement 
that  the  25,000Z.  shall  be  paid  six  months  after  the  testator's  death, 
"  independent  of  any  will  or  wiUs  the  said  Jonathan  Dent  has  made 
or  may  hereafter  make  after  the  date  hereof."  The  reason  for  getting 
the  testator  to  sign  an  agreement  instead  of  a  testamentary  paper  for 
the  same  purpose  is  obvious.  A  testamentary  paper,  if  the  testator 
knew  any  thing  about  it,  might  have  been  purposely  revoked,  or,  al- 
though he  knew  nothing  about  it,  might  be  revoked  by  any  general 
alteration  of  any  will  he  might  have  made ;  but  why  insert  this  pro- 
vision into  the  agreement  ?  If  the  testator  knew  any  thing  about  the 
matter,  it  was  wholly  useless ;  because,  knowing  what  he  had  done, 
and  master  of  what  he  might  afterwards  do  by  his  testamentary  dis- 
position, it  was  absurd  to  introduce  this  provision  into  the  agreement. 
But  the  defendant  did  not  know  whether  the  testator  had  not  left  him 
a  legacy  in  some  existing  will,  and  might  hope  that,  ignorant  of  the  con- 
tents of  this  agreement,  he  might  do  so  in  some  future  testamentary 
paper,  and  therefore  introduced  this  provision  for  the  purpose  of  secur- 
ing to  himself  aU  that  the  testator  might  give  him  by  will,  as  well  as 
all  that  the  agreement  proposed  to  secure  to  him. 

Looking  at  this  agreement  as  given  out  of  gratitude  for  past  services, 
the  evidence  in  the  cause,  as  to  which  there  is  no  question,  being  doc- 
umentary, and  applying  to  periods  before  and  after  the  date  of  the 
agreement,  appears  to  me  concliTsive  to  prove  that  the  testator's  mind 
and  will  were  strangers  to  what  that  paper  contains.  It  appears  that 
in  1828,  just  after  the  services  of  1827,  under  all  the  influence  of  that 
pleasure  which  may  be  supposed  to  arise  from  the  enjoyment  of  life 
unexpectedly  preserved,  and  of  gratitude  to  the  person  by  whom  the 
preservation  of  it  had  been  effected,  the  testator  was  so  little  dis- 
posed to  show  his  gratitude  to  the  defendant  by  any  extraordinary 
remuneration,  that  he  caused  a  communication  to  be  made  to  him,  of 
the  12th  of  November,  1828,  requesting  that  he  would  not  continue 

(a)  6  Ves.  266.    See  p.  276. 
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his  visits  if  he  proposed  to  charge  for  them ;  and  from  his  own  letter 
of  March,  1828,  exhibit  R.,  it  appears  that  he  was  aware  that  those 
who  were  then  acting  for  the  testator  had  paid  the  defendant's  bUl, 
intending  to  conceal  the  amount,  which  was  only  40/.,  from  him,  the 
words  being,  "  I  told  Mr.  Dent  yesterday  you  had  settled  with  me, 
therefore  you  must  make  what  charge  to  him  you  think  will  do." 
Again,  in  February,  1829,  before  the  date  of  the  agreement,  the  testator 
lent  to  the  defendant  150/.,  and  took  his  own  bond  for  it ;  but  in  1833, 
having  advanced  to  him  another  sum  of  150/.,  he  required  his  bond, 
with  three  sureties,  although  the  repayment  was  not  to  be  required 
for  three  years  and  six  months,  before  which  time,  when  the  testator, 
if  he  lived,  would  be  eighty-nine,  it  was  all  but  certain  that  the  testator 
would  be  dead,  and  the  defendant  therefore  entitled  to  the  25,000/. 
under  the  agreement. 

These  facts  not  only  exhibit  a  state  of  the  testator's  mind  and  feel- 
ings towards  the  defendant  wholly  inconsistent  with  that  exuberance 
of  gratitude  and  generosity  which  could  alone  have  rendered  the 
alleged  agreement  intelligible ;  but  they  prove,  which  is  even  more  im- 
portant, a  knowledge  in  the  defendant  that  such  was  the  state  of  his 
mind  and  feelings,  and  a  dealing  between  him  and  the  testator  which 
could  not  have  taken  place  if  the  testator  had  knowingly  become  a 
party  to  the  agreement  of  1829. 

There  is  an  absence  of  all  evidence  of  the  testator  having  at  any 
time  recognized  or  in  any  manner  given  any  proof  of  approval  of  the 
agreement,  or  of  any  consciousness  of  its  existence ;  but  there  is  evi- 
dence of  the  defendant  having,  by  continuing  to  charge  the  testator  in 
his  books,  acted  as  if  no  such  agreement  existed,  or  was  likely  to  be 
carried  into  effect. 

But  what  is  the  defendant's  own  statement  of  the  circumstances 
under  which  this  agreement  was  made?  He  says  that  it  was  settled 
and  prepared  when  he  was  alone  with  the  testator;  that  from  the 
time  when  it  was  signed  it  was  in  his  own  possession,  no  copy  being 
in  the  possession  of  the  testator ;  and  that  it  was  carefuUy  concealed, 
at  the  testator's  request,  as  he  says,  until  after  the  testator's  death. 
It  appears  that  the  testator  was  in  the  habit  of  employing  Mr.  Brown, 
his  confidential  solicitor,  in  the  most  minute  transactions,  for  which 
purpose  he  passed  several  hours  with  him  one  day  in  every  week ; 
and  what  is  the  reason  alleged  for  concealing  this  agreement  from  Mr. 
Brown  ?  Why,  because  Mr.  Brown  and  the  defendant  were  at  variance, 
and  because  the  defendant  was  afraid  that  Mr.  Brown  might  exert  his 
influence  to  his  prejudice,  the  testator  being,  as  it  was  alleged,  much 
under  his  control.  According,  then,  to  the  defendant's  own  case,  the 
testator  was  a  person  so  likely  to  be  influenced  by  another  in  a  matter 
of  so  much  importance  as  the  disposition  of  25,000/.,  that  there  was 
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danger  ot  his  being  induced  not  to  give  it  as  he  had  intended :  but  i£ 
80,  was  he  not  also  liable  to  be  induced  by  some  means  to  agree  to 
give  it  otherwise  than  he  would  have  done  if  properly  advised  ? 

It  was  argued,  upon  the  authority  of  the  civil  law  and  of  some  re- 
ported cases,  that  medical  attendants  were,  upon  questions  of  this 
kind,  within  that  class  of  persons  whose  acts,  when  dealing  with 
their  patients,  ought  to  be  watched  with  great  jealousy.  Undoubt- 
edly they  are ;  but  I  will  not  narrow  the  rule  or  run  the  risk  of  in 
any  degree  fettering  the  exercise  of  the  beneficial  jurisdiction  of  this 
Court  by  any  enumeration  of  the  description  of  persons  against  whom 
it  ought  to  be  most  freely  exercised.  "  The  relief," — as  Sir  S.  Eomilly 
says  in  his  celebrated  reply  in  Huguenin  v.  Baseley  (a)  (from  hearing 

(a)  14  Ves.  275.  The  argument  was  as  follows  : — 

"  This  bill  puts  the  relief  it  prays  directly  upon  the  ground  of  undue  influence,  ex- 
erted by  the  means  of  spiritual  ascendency  ;  distinctly  charging,  that  the  defendant 
had  taken  upon  himself  to  be  the  adviser  of  this  lady,  and  the  manager  of  her  prop- 
erty ;  and  stating  the  letter  as  an  instance  of  that  influence.  But,  divesting  this 
case  of  that  relation  and  influence,  and  considering  it  as  the  case  of  a  stranger,  the 
evidence  of  fraud  or  misapprehension  is  so  strong,  that  this  transaction  could  not 
possibly  stand.  Upon  all  the  evidence  it  cannot  be  represented,  that,  when  she  ex- 
cuted  the  deed,  she  was  apprised  of  its  nature.  How  is  her  sudden  change  in  so  short 
a  period,  from  great  anxiety  about  this  estate  to  be  accounted  for  but  from  the  effect 
of  a  sort  of  fascination  ?  Of  what  consequence  was  it  to  Mrs.  Huguenln,  what  repairs 
were  to  be  done,  what  conditions  were  to  be  kept,  according  to  the  evidence,  upon 
the  supposition,  that  she  was  parting  with  the  estate  forever  ?  The  removal  of  her 
husband's  corpse,  to  be  buried  at  Hampton  Gay,  is  another  circumstance  utterly  in- 
consistent with  the  defendant's  representation,  that  she  did  not  intend  to  remain  the 
proprietor.  Having  a  mother,  a  half  brother  and  sister,  she  was  not  at  a  loss  for  an 
object  of  bounty.  The  evidence  as  to  her  conversation  witli  the  attorney,  suggesting  to 
her  that  a  will  would  be  revocable  by  a  change  of  her  circumstances,  shows  that  she 
looked  to  the  possibility  of  a  second  marriage.  Her  expression  of  satisfaction,  at 
having  attained  her  object,  cannot  be  explained  upon  the  supposition  that  she  was 
giving  away  her  estate  :  but  may  be  accounted  for  if  she  was  to  get  rid  of  the  trouble 
attending  it. 

In  these  cases  one  of  the  strongest  circumstances  Is  the  appearance  by  one  person 
of  consulting  only  the  interest  of  another,  and  neglecting  his  own.  The  passage  in 
Cicero(6)  is  most  applicable : "  Totius  autem  injustitise  nulla  capitaliorest  quam  eorum, 
qui,  cum  maxime  fallunt,  id  agunt,  ut  viri  boni  esse  videantur." 

The  duty  imposed  upon  the  defendant  by  merely  undertaking  the  concerns  of  this 
lady,  made  it  impossible  for  him  to  take  the  whole  of  her  estate  ;  for  it  is  not  necessary 
to  go  the  extent,  that  he  could  not  accept  any  bounty.  He  took  upon  him  the  entire 
management  of  her  affairs  ;  acting  as  her  agent  ;  receiving  her  rents  ;  attending  arbi- 
trations, &c.  The  rule  is  not  confined  to  attorneys,  or  persons  entitled  to  reward. 
Proof -v.  Bines  (c)  was  the  case  of  a  tradesman,  who  officiously  interfered.  The  relief 
stands  upon  a  general  principle,  applying  to  all  the  variety  of  relations,  in  which 
dominion  may  be  exercised  by  one  person  over  another  ;  and  this  case  discovers  One 
of  a  very  peculiar  nature  :  influence  obtained  through  the  sacred  character  of  a  min- 
ister of  religion.  Though  there  is  no  case,  in  which  the  Court  has  proceeded  upon 
such  grounds,  the  general  principle  has  prevailed,  where  the  means  of  acquiring  in- 
fluence were  much  less  powerful :  the  respect  of  a  child  or  ward  for  a  parent  or  guard- 
dian.  Pothier  says  that  by  a  latitude  of  interpretation,  proceeding  upon  principles 
of  public  utility,  that  ordinance,  expressly  concerning  only  a  tutor  or  administrateur, 
has  been  extended  to  the  master  of  a  school ;  the  director  of  the  conscience ;  the 
physician,  who  is  not  permitted  during  his  attendance  to  take  a  conveyance  from  the 
patient ;  and  to  other  relations,  in  which  authority  or  influence  must  be  supposed  to 

For  the  proper  determination  of  this  case  however  it  is  not  necessary  to  rely  on 
such  authorities.    The  decisions  of  English  Courts  of  Justice  are  amply  sufficient. 
(6)  Cic.  de  Off.  Lib.  i,8.  13.  (c)  Ante,  799. 
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which  I  received  so  much  pleasure  that  the  recollection  of  it  has  not 
heen  diminished  by  the  lapse  of  more  than  thirty  years), — « the  relief 
stands  upon  a  general  principle,  applying  to  all  the  variety  of  relations 
in  which  dominion  may  be  exercised  by  one  person  over  another ; " 
and  when  I  find  an  agreement,  so  extravagant  in  its  provisions,  secretly 
obtained  by  a  medical  attendant  from  his  patient  of  a  very  advanced 
age,  and  carefully  concealed  from  his  professional  advisers  and  aU 
other  persons,  and  have  it  proved  that  the  habits,  views,  and  inten- 
tions of  the  testator  were  wholly  inconsistent  with  those  provisions,  I 
cannot  but  come  to  the  conclusion  that  the  medical  attendant  did 

The  same  doctrine,  stated  by  your  Lordship  in  Hatch  v.  Hatch  (a),  was  laid  down  by 
Lord  Chief  Justice  Wilmot  in  Bridgman  v.  Green  (b).  There  was  in  that  case  much 
evidence  that  the  person  was  perfectly  aware  of  what  he  was  doing ;  and  had  re- 
peatedly confirmed  it.  Upon  that  Lord  Chief  Justice  Wilmot's  observation  is,  that  it 
only  tends  to  show  more  clearly  the  deep-rooted  influence  obtained  over  him  (c).  "In 
cases  of  forgery,  instructions  under  the  hand  of  the  person,  whose  deed  or  will  is  sup- 
posed to  be  forged,  to  the  same  effect  as  the  deed  or  will  are  very  material ;  but  in 
cases  of  imdue  influence  and  imposition  they  prove  nothing:  for  the  same  power, 
which  produces  one,  produces  the  other  ;  and  therefore,  instead  of  removing  such  an 
imputation,  it  is  rather  an  additional  evidence  of  it."  . 

Having  before  ((2)  mentioned  the  distinction  of  the  Boman  Law  between  liberality 
and  profusion,  he  says,  our  laws  strike  no  such  boundary  :  "  stat  pro  ratione  voluntas, 
is  the  law  with  us  ;"  and  this  Court  never  did,  nor  ever  will  annul  donations  merely 
as  being  improvident,  and  such  as  a  wise  man  would  not  have  made,  or  a  man  of  very 
nice  honor  have  accepted  :  nor  will  this  Court  measure  the  degree  of  understanding  ; 
and  say,  that  a  weak  man,  provided  he  is  out  of  the  reach  of  a  commission,  may  not 
give  as  well  as  a  wise  man.  But,  though  this  Court  disclaims  any  such  jurisdiction, 
yet  where  a  gift  is  immoderate,  bears  no  proportion  to  the  circumstances  of  the  giver, 
where  no  reason  appears,  or  the  reason  given  is  falsified,  and  the  giver  is  a  weak  man, 
liable  to  be  imposed  upon,  this  Court  will  look  upon  such  a  gift  with  a  very  jealous 
eye  ;  and  very  strictly  examine  the  conduct  of  the  persons,  in  whose  favor  it  is  made ; 
and,  if  it  sees  that  any  arts  or  stratagems,  or  any  undue  means,  have  been  used,  if  it 
sees  .the  least  speck  of  imposition  at  the  bottom,  or  that  the  donor  is  in  such  a 
situation  with  respect  to  the  donee  as  may  naturally  give  an  undue  influence  over 
him,  if  there  be  the  least  scintilla  of  fraud,  this  Coxat  will  and  ought  to  interpose  : 
and  by  the  exertion  of  such  a  jurisdiction  they  are  so  far  from  infringing  the  right  of 
alienation,  which  is  the  inseparable  incident  of  property,  that  they  act  upon  the 
principle  of  securing  the  full,  ample,  and  uninfluenced  enjoyment  of  it. 

The  ground  as  between  guardian  and  ward  is  put  upon  the  danger  either  of  in- 
ducing guardians  to  flatter  the  passions  of  their  wards,  or  of  the  improper  exercise  of 
their  authority ;  as  the  relation  of  husband  and  wife  is  guarded  from  the  effects  both 
of  indulgence  and  severity. 

If  this  reasoning  has  any  weight,  does  not  the  principle  apply  with  infinitely  greater 
force  to  the  present  case  ?  What  is  the  authority  of  a  guardian,  or  even  parental 
authority,  what  are  the  means  of  influence  by  severity  or  indulgence  in  such  a  relation, 
compared  with  the  power  of  religious  impressions  under  the  ascendency  of  a  spiritual 
adviser  ;  with  such  an  engine  to  work  upon  the  passions  ;  to  excite  superstitious  fears 
or  pious  hopes  ;  to  inspire,  as  the  object  may  be  best  promoted,  despair  or  confidence  ; 
to  alarm  the  conscience  by  the  horrors  of  eternal  misery,  or  support  the  drooping 
spirits  by  unfolding  the  prospect  of  eternal  happiness :  that  good  or  evil,  which  is 
never  to  end  ?  What  are  all  other  means  to  these  ?  Are  inferior  considerations  to 
have  so  much  effect  ;  and  is  no  regard  to  be  given  to  the  most  powerful  motive,  that 
can  actuate  the  human  mind  ?  Though  no  direct  authority  is  produced,  your  Lord- 
ship, dispensing  justice  by  the  same  rule  as  your  predecessors,  upon  such  a  subject 
not  confined  within  the  narrow  limits  of  precedent,  will,  as  a  new  relation  appears, 
look  into  the  principles  that  govern  the  human  heart ;  and  decide  in  a  case,  far  the 
strongest  that  has  yet  occurred,  upon  this  ground  alone,  from  its  infinite  importance 
to  the  community."    Ed. 

(a)  9  Ves.  292.  (5)  2  Ves.  627  ;  Wihn.  58. 

(c)  Wilm.  70.  (d)  Wihn.  60,  61. 
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obtain  it  by  some  dominion  exercised  over  his  patient.  How  it  was 
effected,  whether  by  direct  fraud,  or  by  what  other  means,  the  defend- 
ant has,  by  the  secrecy  of  the  transaction,  prevented  my  having  any 
direct  testimony.  By  that  he  cannot  profit ;  the  conclusion  being,  I 
think,  satisfactorily  established. 

It  was,  indeed,  argued  that  the  relation  of  medical  attendant  and 
patient  had  ceased,  before  the  date  of  the  agreement,  by  that  very 
notice  to  discontinue  his  visits,  to  which  I  have  before  adverted.  The 
relation  does  not  cease  because  the  patient  has  not  medicine  actually 
administered  to  him  at  the  time,  any  more  than  the  relation  of  attor- 
ney and  client  ceases  because  no  suit  may  be  actually  in  progress.  If 
it  were  otherwise,  I  do  not  know  that  it  would  have  made  any  differ- 
ence ;  but  I  think  that  the  existence  of  the  relation  of  medical  attend- 
ant and  patient  is  not  only  proved  by  the  evidence,  but  by  the  very 
agreement  itself. 

The  Vice-Chancellor  has  expressed  a  strong  opinion  as  to  the  il- 
legality of  the  agreement  in  point  of  law.  I  abstain  from  saying  any 
thing  upon  that  subject ;  because,  if  that  had  been  the  only  question 
in  the  cause,  I  should  probably  have  permitted  the  action  to  proceed, 
according  to  the  principle  upon  which  I  acted  in  Simpson  v.  Xord 
Sbwden  (a).  But  as  I  am  of  opinion  that  there  are  grounds  for  the 
interposition  of  this  Court,  quite  independent  of  the  question  whether 
the  agreement  be  illegal  upon  the  face  of  it,  and  therefore  void  at  law, 
that  case  has  no  application  to  the  present. 

For  a  similar  reason,  I  abstain  from  examining  the  evidence  as  to 
whether  the  testator  did  or  did  not  sign  the  alleged  agreement ;  be- 
cause, if  the  case  was,  in  my  opinion,  to  turn  upon  that,  I  should  have 
left  that  to  the  decision  of  a  jury.  I  cannot,  however,  but  observe 
upon  the  inconsistency  between  the  statements  in  the  defendant's 
answer  and  those  of  his  only  material  witness,  Crowder.  The  defend- 
ant says  that  a  maid-servant  opened  the  door  on  the  15th  of  Septem- 
ber ;  and,  after  stating  what  passed  in  the  presence  of  Crowder,  says 
that  he  had  set  forth  all  that  took  place :  but  Crowder,  making  his 
deposition  at  a  subsequent  period,  says  that  the  testator  himself 
opened  the  door  on  the  15th,  and  that  the  defendant  said  to  him,  after 
the  agreement  had  been  signed,  that  it  was  a  20,000  poimder.  It  was 
argued  that  Crowder  ought  to  be  believed  in  saying  this,  because  he 
has  declined  identifying  the  agreement.  It  is,  however,  to  be  observed, 
that  the  fact  to  which  he  has  declined  to  swear  is  capable  of  beiag 
disproved  by  living  witnesses,  and  several  have  given  testimony  for 
that  purpose ;  but  those  two  facts  to  which  he  was  sworn,  being  stated 
to  have  passed  in  the  presence  only  of  the  testator,  who  is  dead,  and 

(o)  3  Mylne  &  Craig,  97. 
Vol.  11-13 
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of  the  defendaat,  no  danger  to  himself  could  arise  from  his  evidence, 
though  it  should  not  be  true. 

My  judgment,  however,  does  not  proceed  upon  the  ground  that  the 
agreement  was  not  signed  by  the  testator,  or  that  it  is  illegal,  and 
therefore  void  upon  the  face  of  it :  but  upon  this,  that  I  am  satisfied, 
from  the  internal  evidence  afforded  by  the  document,  and  from  other 
facts  as  to  which  there  is  no  dispute,  that  the  testator  never  did  agree 
to,  or  intend  to  direct,  what  in  that  paper  he  is  represented  as  agree- 
ing to  and  directing ;  and  that  his  signature  to  that  paper,  if  he  ever 
did  sign  it,  must  have  been  obtained  by  fraud,  or  under  such  circum- 
stances as  render  it  the  duty  of  a  court  of  equity  to  protect  the  party 
signing  it,  and  his  estate,  from  being  prejudiced  by  it. 

I  therefore  make  the  decree  prayed  for,  with  costs. 


DUTTON  V.  THOMPSON. 

In  the  Couet  of  Appbai,  Maech  16,  1883. 

IBeported  in  Law  Beports,  23  Chancery  Division,  278.] 

J.  Thompson,  by  his  will,  dated  the  13th  of  February,  1867,  gave 
his  residuary  real  and  personal  estate  to  four  trustees,  of  whom  the 
defendant,  John  Thompson,  was  one,  upon  trust  to  convert  the  same 
into  money,  and  to  hold  the  proceeds  in  trust  for  his  wife  for  life,  and 
after  her  death  to  divide  the  same  into  nine  equal  parts,  one  of  which 
shares  he  gave  to  the  children  of  his  deceased  daughter,  Sarah  But- 
ton, in  equal  shares.  And  the  testator  provided  that  the  trustees 
should  have  power  to  withhold  the  portions  bequeathed  to  the  children 
of  Sarah  Dutton  till  they  respectively  attained  the  age  of  twenty-five 
years.  The  testator  died  in  June,  1867.  The  plaintiflf,  C.  E.  Dutton 
was  one  of  the  three  children  of  Sarah  Dutton,  and  so  became  entitled 
to  one  twenty-seventh  part  of  the  residuary  estate. 

The  plaintiff  attained  his  age  of  twenty-five  years  on  the  25th  of 
January,  1882. 

The  defendant,  John  Thompson,  considering  that  the  plamtiff,  who 
was  his  nephew,  was  a  young  man  of  improvident  habits,  prepared  a 
voluntary  settlement  for  his  execution,  after  consultmg  the  plamtiff's 
father  and  step-mother.  This  settlement  was  first  tendered  to  the 
plaintiff  for  execution  m  the  month  of  July,  1879,  but  he  then  refused 
to  execute  it;  but  subsequently,  in  July,  1881,  he  was  persuaded  by 
the  defendant  to  do  so.  The  settlement  bore  date  the  2nd  of  July, 
1881,  and  was  expressed  to  be  made  between  the  plaintiff  of  the  one 
part  and  the  defendants  John  Thompson  and  John  William  Thompson 
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of  the  other  part,  and  the  plaintiff  thereby  assigned  all  his  interest  in 
the  residuary  estate  of  the  testator,  John  Thompson,  to  the  defendants 
John  Thompson  and  J.  W.  Thompson  upon  trust  to  invest  the  same 
and  to  hold  the  investments  in  trust  for  such  persons  and  for  such 
estates  and  generally  in  such  manner  as  the  plaintiff  should,  with 
the  consent  of  the  said  trustees,  by  any  deed  appoint  ( the  granting 
of  such  consent  to  be  in  the  absolute  discretion  of  the  said  trustees), 
and  subject  to  such  power  of  appointment  in  trust  to  pay  the  income 
to  the  plaintiff  during  his  Ufe,  and  after  his  death  to  his  chUdern 
and  issue  as  therein  mentioned,  and  in  default  of  such  issue  in  trust 
for  the  plaintiff's  stepmother  if  then  living,  and  if  she  should  be  dead, 
then  in  trust  for  the  plaintiff's  next  of  kin  according  to  the  Statute 
of  Distributions. 

The  father  and  stepmother  of  the  plaintiff  disclaimed  all  interest 
under  the  settlement. 

J.  W.  Thompson  did  not  excute  the  settlement  or  accept  the  trusts. 

On  the  30th  of  March,  1882,  the  plaintiff  commenced  the  present 
action  in  the  Chancery  Court  of  the  Duchy  of  Lancaster  against  the 
defendant  John  Thompson  and  the  plaintiff's  father  and  stepmother 
claiming  that  the  settlement  should  be  set  aside  and  cancelled  on  the 
grounds  that  his  signature  to  the  settlement  had  been  procured  by 
undue  influence,  that  he  did  not  understand  the  effect  of  it,  and  that 
he  had  no  independent  legal  advice. 

The  defendant  John  Thompson  in  his  defence  stated  that  the  plaintiff 
was  of  improvident  habits  and  was  in  the  receipt  of  weekly  wages  only, 
and  was  not,  in  the  defendant's  opinion,  likely  to  be  successful  in  any 
business  or  profession,  and  the  defendant  was  therefore  desirous,  in 
furtherance  of  the  expressed  wishes  of  his  father  and  stepmother, 
that  he  should  make  a  settlement  of  the  property  devolving  upon  him 
under  the  will  of  the  testator.  The  defendant  also  stated  that  he  had 
no  object  in  view  but  the  benefit  of  the  plaintiff,  and  he  denied  that 
any  undue  influence  had  been  used,  or  that  the  plaintiff  did  not  under- 
stand the  effect  of  the  deed. 

At  the  trial  the  plaintiff  swore  that  before  the  settlement  was 
tendered  to  him  in  1879  he  had  heard  nothing  about  it,  that  he  did 
not  know  the  amount  of  the  property  coming  to  him  under  the  will ; 
that  when  he  signed  the  deed  in  1881  he  did  not  understand  the  effect 
of  it  on  his  position  with  respect  to  the  property ;  that  he  believed 
that  under  his  grandfather's  will  he  had  no  power  of  drawing  the 
capital,  and  that  he  did  not  know  his  rights  imder  the  will  tUl  after 
he  had  signed  the  settlement.  The  plaintiff  had  no  independent 
legal  advice  at  the  time  when  he  executed  the  settlement. 

On  the  other  hand  the  defendant  swore  that  the  settlement  was 
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read  over  to  the  plaintiff  and  explained  to  him  when  it  was  tendered- 
to  him  in  1879,  and  also  in  July,  1881,  when  he  executed  it. 

Under  these  circumstances  Mr.  H.  F.  Bristowe,  the  Vice-Chancellor 
of  the  Duchy  of  Lancaster,  gave  judgment  to  set  aside  the  settlement, 
and  ordered  the  defendant  John  Thompson  to  pay  the  plaintiff's  costs. 

From  this  judgment  the  defendant  appealed. 

Kekewich,  Q.  C,  and  Clare,  for  the  appellant : — 

The  settlement  is  a  reasonable  one  considering  the  disposition  and 
circumstances  of  the  plaintiff;  but  whatever  the  provisions  are  it  must 
be  upheld  if  the  plaintiff  understood  what  he  was  doing  when  he  exe- 
cuted it :  Phillips  Y.Midlings  {a).  The  evidence  shows  that  the  plaint- 
iff did  understand  the  effect  of  the  settlement.  The  matter  was  put 
fairly  before  him  both  in  1879,  when  he  refused  to  execute  the  settle- 
ment, and  in  1881,  and  it  was  read  over  and  explamed  to  bim  on  both 
occasions. 

If  the  settlement  is  set  aside,  the  order  making  the  defendant  pay 
the  costs  is  erroneous.  The  defendant  acted  throughout  for  the  bene- 
fit of  the  plaintiff,  and  is  entitled  to  his  costs  as  trustee.  No  improper 
conduct  being  proved  against  him  his  right  to  the  costs  is  a  matter  of 
contract,  and  is  not  within  the  discretion  of  the  Judge.  The  defendant 
is  therefore  entitled  to  appeal  on  that  ground :  Everitt  v.  Mo&ritt  (5); 
Turner  v.  Hancock  (c). 

Rigby,  Q.  C,  and  Pankhwst,  for  the  plaintiff,  were  not  called  upon. 

Jbssel,  M.  R.  : — 

This  appeal  involves  two  points.  First,  whether  the  deed  which  is 
impeached  can  stand,  and  whether  consequently  the  trustee  can  suc- 
ceed on  that  ground ;  and  secondly,  whether  if  the  deed  is  set  aside 
the  trustee  can  appeal  against  the  order  of  the  Court  that  he  should 
pay  the  costs.  As  to  the  first  point,  I  think  that  the  deed  cannot 
stand,  on  the  ground  alleged  in  the  statement  of  claim,  namely,  that 
the  plaintifif  did  not  understand  it.  I  emphatically  disagree  with  the 
ground  on  which  some  Judges  have  set  aside  voluntary  settlements, 
namely,  that  there  were  provisions  in  them  which  were  not  proper  to 
be  inserted  in  such  settlements.  It  is  not  the  province  of  a  Court  of 
justice  to  decide  on  what  terms  or  conditions  a  man  of  competent 
understanding  may  choose  to  dispose  of  his  property.  If  he  thorough- 
ly understands  what  he  is  about,  it  is  not  the  duty  of  a  Court  of  justice 
to  set  aside  a  settlement  which  he  chooses  to  execute  on  the  ground 
that  it  contains  clauses  which  are  not  proper.  No  doubt  if  the  settle- 
ment were  shown  to  contain  provisions  so  absurd  and  improvident 
that  no  reasonable  person  would  have  consented  to  them,  or  if  provi- 

(a)  Law  Kep.  7  Ch.  244,  (6)  Law  Kep.  10  Eq.  405.  (c)  20  Ch.  D.  303. 
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sions  were  omitted  that  no  reasonable  person  would  have  allowed  to 
be  omitted,  that  is  an  argument  that  he  did  not  understand  the  settle- 
ment. But  in  no  other  way  would  it  be  a  reason  for  setting  it  aside. 
In  this  case  I  cannot  avoid  seeing  that  the  defendant  acted  through- 
out for  what  he  considered  to  be  for  the  benefit  of  the  plaintiff,  and,  so 
far  as  I  am  concerned,  I  should  not  have  ordered  him  to  pay  the  costs 
of  the  action.  But  the  question  we  have  before  us  is  not  whether 
the  defendant's  motives  were  good  or  bad,  but  whether  the  plaintiff 
understood  the  deed.  The  evidence  convinces  me  that  every  one 
thought  the  plaintiff  was  very  weak  minded.  I  do  not  mean  to  say 
that  they  thought  he  was  sufficiently  so  to  make  him  a  lunatic,  but 
they  thought  he  had  not  that  full  enjoyment  of  his  faculties  which 
average  persons  have.  That  is  quite  plain  to  me  from  the  evidence. 
He  was  a  man  of  full  age,  he  had  been  employed  as  a  merchant's 
clerk,  but  you  cannot  read  the  evidence  without  seeing  that  in  the 
whole  transaction  they  treated  him  as  a  baby,  and  not  as  a  man  of 
average  intellect.  It  is  clear  that  having  that  opinion  the  defendant 
ought  to  have  taken  unusual  precautions  to  guard  the  settlement 
from  any  suspicion. 

Now  when  we  look  at  the  evidence  on  the  point  which  was  given  by 
the  plaintiff  in  the  witness-box,  although  he  admitted  that  he  under- 
stood the  settlement  to  some  extent,  it  is  clear  from  his  answers  that 
there  was  much  that  he  did  not  understand,  and  in  particular  he  did 
not  know  the  amount  of  the  property  to  be  settled.  In  my  opinion 
there  was  a  special  obligation  on  the  part  of  the  defendant  to  see  that 
the  plaintiff  understood  the  settlement,  which  obligation  he  has  not 
discharged. 

People  who  prepare  settlements  for  their  nephews  must  show 
clearly  that  their  nephews  understood  them  when  they  executed 
them.  In  the  case  of  this  settlement  I  am  clearly  of  opinion  that  the 
plaintiff  did  not  understand  half  of  it.  Therefore  the  judgment  of 
the  Vice- Chancellor  as  to  setting  aside  the  settlement  is  right. 

With  respect  to  the  costs,  I  should  not  have  made  this  good- 
natured  uncle  pay  the  costs :  but  the  Vice- Chancellor  had  a  discre- 
tion, and  though  the  defendant  has  received  hard  measure  I  cannot 
see  how  he  can  have  any  appeal  from  the  Vice- Chancellor's  discretion. 
He  has  appealed  from  the  whole  of  the  judgment,  and  he  cannot, 
according  to  the  practice  of  the  Court,  obtain  a  reversal  of  the 
order  as  to  costs  unless  he  succeeds  in  varying  the  judgment  in  a 
material  part. 

It  is  said  that  the  defendant  can  appeal  as  to  the  costs  on  the  ground 
that  he  is  a  trustee.  But  he  is  only  a  trustee  if  the  deed  is  estab- 
lished ;  he  is  not  a  trustee  if  the  deed  is  set  aside.  There  is  no  con- 
tract in  existence  under  which  he  can  claim  his  costs  as  of  right.    I 
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regret  it,  but  I  can  come  to  no  other  conclusion  than  that  the  appeal 
must  be  altogether  dismissed. 

Cotton,  L.  J. : — 

This  is  an  appeal  from  a  judgment  of  the  Vice-Chancellor  of  the 
Duchy  of  Lancaster  ordering  the  deed  to  be  set  aside,  and  the  defend- 
ant to  pay  the  plaintiff's  costs  of  the  action. 

It  was  admitted  that  the  object  of  the  defendant  in  appealing 
against  the  whole  judgment  is  to  get  the  order  reversed  as  to  the 
payment  of  costs.  He  has  a  right  to  do  this ;  but  he  further  con- 
tends that  even  if  he  should  not  succeed  in  reversing  the  order  to  set 
aside  the  settlement  we  could  still  entertain  the  question  whether  or 
not  he  should  have  been  ordered  to  pay  the  costs.  The  appellant  is 
trustee  of  this  settlement.  No  doubt  a  trustee  is  entitled  to  costs  of 
an  action  which  is  brought  for  the  administration  of  the  trusts.  But 
this  claim  is  adverse  to  the  settlement,  and  the  plaintiff  does  not 
claim  under  the  settlement,  but  against  it. 

Therefore  this  rule  has  no  application.  I  must  say  for  myself  that 
I  see  no  ground  for  imputing  unworthy  motives  to  the  defendant  in 
getting  this  settlement  executed,  or  in  procuring  the  insertion  of  any 
particular  provisions.  But  if  he  is  in  the  wrong,  and  the  settlement 
is  set  aside,  we  cannot  properly  interfere  with  the  order  of  the  Judge 
as  to  costs.  It  is  a  matter  within  the  discretion  of  the  Vice-Chan- 
cellor. 

Then  we  come  to  the  question  whether  the  judgment  of  the  Vice- 
Chancellor  setting  aside  the  settlement  can  be  disturbed.  In  my 
opinion  it  cannot.  Many  cases  where  settlements  have  been  im- 
peached have  turned  upon  the  question  whether  they  contained 
proper  clauses  having  regard  to  the  position  of  the  settlor.  Where 
the  contest  is  between  the  settlor  and  persons  claiming  adversely  to 
him  different  considerations  apply,  and  it  may  be  right  to  consider 
that  question.  But  where  the  claim,  as  here,  is  against  the  trustees 
of  the  settlement,  and  not  against  any  other  persons,  we  ought  not, 
in  my  opinion,  to  go  into  the  question  whether  the  provisions  inserted 
were  proper,  but  only  whether  the  settlor  really  understood  the 
settlement  which  he  executed.  This  is  the  question  in  this  case.  I 
do  not  mean  only  whether  he  read  it  over,  but  did  he  know  how  his 
position  under  his  grandfather's  will  would  be  affected  by  it  ?  If  he 
did  not  I  cannot  doubt  that  it  is  the  duty  of  this  Court  to  relieve  him 
from  it.  On  considering  the  whole  of  the  evidence  I  cannot  come  to 
any  other  conclusion  than  that  the  plaintiff  did  not  understand  the 
settlement,  and  therefore  the  appeal  must  fail. 
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Ldtdley,  L.  J. : — 

I  am  of  the  same  opinion.  I  have  attended  closely  to  the  evidence, 
and  my  conclusion  is  that  the  plaintiff  did  not  understand  the  settle- 
ment. It  was  no  doubt  read  over  to  him,  but  it  was  not  fully  ex- 
plained to  him.  I  cannot  help  coming  to  the  conclusion  that  he  did 
not  realize  the  effect  of  the  settlement  on  the  interest  which  he  took 
under  the  wiU.  I  do  not  think  he  knew  the  amount  settled,  nor  the 
extent  to  which  he  was  put  under  the  power  of  the  trustee,  nor  that 
the  property  would  eventually  go  to  his  step-mother.  In  my  opinion 
it  is  impossible  that  this  deed  can  stand. 

As  to  the  costs,  I  believe  that  the  defendant  thought  he  was  doing 
the  best  for  his  nephew ;  but  stiU  it  was  by  him  and  the  plaintiff's 
step-mother  that  the  whole  thing  was  brought  about.  At  aU  events, 
the  costs  were  in  the  Judge's  discretion,  and  we  cannot  interfere  with 
his  order. 
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Illegality. — If  there  is  anything  unlawful  in  the  matter  or  purpose 
of  an  agreement  it  is  void  on  the  ground  of  illegality,  and  cannot 
give  rise  to  a  contract.  A  matter  may  be  illegal  by  force  of  the  com- 
mon law  or  of  the  statute  law. 

By  the  common  law. — The  common  law  forbids  generally  such  mat- 
ters as  are  contrary  to  morality  and  public  pohcy ;  but  the  particular 
instances  in  which  it  will  avoid  agreements  upon  those  grounds  must 
be  sought  in  the  decisions  of  the  Courts. 

By  statute  law. — The  statute  law  expresses  its  commands  and 
prohibitions  in  written  language,  upon  the  construction  of  which  it  is 
to  be  determiaed  whether  a  particular  agreement  is  forbidden  or  not. 

Matters  subjected  to  penalties.— The  statute  law  sometimes 
imposes  a  penalty  on  a  particular  matter  without  further  expressly 
restraining  it ;  it  is  then  held,  as  a  general  rule,  that  such  a  penalty 
implies  a  prohibition,  and  that  an  agreement  concerning  the  matter 
so  prohibited  is  void  for  illegality  (a).  Acts  of  Parliament  some- 
times impose  a  penalty  or  prohibit  a  matter  for  some  particular  pur- 
pose only,  as  for  the  purpose  of  protecting  the  revenue,  and  without 
intending  the  prohibition  to  have  any  further  operation ;  an  agreement 
concerning  such  matter  may  be  held  to  be  valid,  although  a  party  to 
it  may  incur  a  penalty  or  commit  an  offense  against  the  statute  (I?), 
In  such  cases  the  question  arises  upon  the  construction  of  the  Act  of 


(a)  BartlettY.  Vinor,  Carthew,  252; 
law  V.  Hudson,  2  Camp.  147;  11  East, 
300;  Cope  v.  Bowlands,  2  M.  &  W.  149; 
Forater  v.  Taylor,  5  B.  &  Ad.  877. 

(6)  Johnson  v.  Hudson,  11  East,  180; 


Wetherell  v.  Jones,  3  B.  &  Ad.  221; 
Brown  v.  Duncan,  10  B.  &  C.  93;  Smith 
V.  Mawhood,  14  M.  &  W.  452;  Bailey 
V.  Harris,  12  Q.  B.  905. 


(816) 
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Parliament,  whether  the  Legislatiire  means  to  prohibit  the  contract 
made  or  not;  if  it  does,  the  purpose  of  the  Legislature,  whether 
that  of  the  revenue  or  otherwise,  is  immaterial, — the  contract 
is  illegal  and  void,  and  no  right  of  action  can  arise  out  of  it  (a). 

The  following  are  some  of  the  principal  matters  which  have  been 
declared  to  be  illegal  by  the  statute  or  the  common  law  in  cases  where 
agreements  made  concerning  them  have  been  called  into  question,  and 
decided  to  be  void,  on  the  ground  of  illegality. 

Wagering  contracts- — A  wager  is  a  contract  conditional  upon  an 
event  in  which  the  parties  have  no  interest,  except  that  which  they 
create  by  the  wager.  At  common  law  wagers  were  not  unlawful  and 
might  give  a  good  cause  of  action  (b) ;  but  there  were  wagers  upon 
some  subjects,  which,  upon  grounds  of  public  poUcy,  the  law  refused  to 
recognize.  Thus,  wagers  which  affected  the  interest  or  feelings  of 
other  persons  were  held  void  in  law,  as  a  wager  respecting  the  sex  of 
another  person  (c) ;  a  wager  as  to  the  duration  of  the  life  of  Napoleon 
Bonaparte  was  held  void,  as  tending  to  encourage  his  assassination 
(d) ;  a  wager  on  the  conviction  or  acquittal  of  a  prisoner  upon  his  trial 
on  a  criminal  charge  was  held  void  as  tending  to  pervert  the  course  of 
public  justice  (e) ;  a  wager  on  the  event  of  an  election  was  held  void 
(/) ;  so,  a  wager  upon  the  future  amount  of  a  branch  of  the  public 
revenue  (gr) ;  a  wager  made  by  a  person  that  he  would  not  marry 
within  six  years  was  held  void,  as  tending  to  discourage  marriage  (h) . 

The  statute  8  &  9  Vict.  c.  109,  s.  18,  enacts  "that  all  contracts  or 
agreements,  whether  by  parol  or  in  writing,  by  way  of  gaming  or 
wagering,  shall  be  null  and  void ;  and  that  no  suit  shall  be  brought 
or  maintained  in  any  Court  of  law  or  equity  for  recovering  any  sum 
of  money  or  valuable  thing  alleged  to  be  won  upon  any  wager,  or 
which  shall  have  been  deposited  in  the  hands  of  any  person  to  abide 
the  event  upon  which  any  wager  shall  have  been  made ;  provided 
always  that  this  enactment  shall  not  be  deemed  to  apply  to  any  sub- 
scription or  contribution  for  any  plate,  prize,  or  sum  of  money  to  be 
awarded  to  the  winner  of  any  lawful  game,  sport,  pastime,  or  exer- 
cise." The  proviso  in  this  section  applies  where  two  persons  only, 
being  the  actual  players  at  the  lawful  game,  subscribe  a  sum  of  money 
to  be  paid  to  the  winner,  and  protects  the  transaction  from  the  effect 
of  the  previous  enactment  (t).    It  does  not  apply  to  a  race  between 

(a)  lb.  (e)  Evans  v.  Jones,  5  M.  &  W.  77. 

(6)  Good  V.  Elliott,  3  T.  R.  693 ;   Com-  (/)  Allen  v.  Hearn,  1  T.  B.  56. 

IMS  V.  Nantes,  3  Taunt.  513,  515 ;  Bus-  (g)  Atherfold  v.  Beard,  2  T.  R.  610 ; 

sey  V.    Crickitt,  3  Camp.  168 ;  Dalby  v.  Tappendm  v.  Randall,  2  B.  &  P.  467. 

India  Life  Ass.  Co.,  15  C.  B.  365,  387;  (h)  Ha/rtUy  v.  Rice,  10  East,  22. 

24  L.  J.  C.  P.  2,  6.  (i)  Batty  v.  Marriott,  5  C.  B.   818 ; 

(c)  Da  Costa  v.  Jcmes,  Cowp.  729.  and  see  Paraoris  v.  Alexander,  5  E.  & 

(d)  CHlbert  v.  Sykea,  16  East,  150.  B.  263 ;  24  L.  J.  Q.  B.  277. 
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two  horses  upon  the  terms  that  both  horses  should  become  the  prop- 
erty of  the  owner  of  the  wuinmg  horse  (a). 

Securities  for  money  won  by  wagering. — The  above  statute  placed 
all  wagers  in  the  same  position :  though  not  declared  to  be  illegal 
in  the  sense  of  being  forbidden  or  visited  with  a  penalty,  they  were 
rendered  void  of  legal  effect.  Hence,  under  this  statute,  securities,  as 
bills  or  notes,  given  in  payment  of  or  to  secure  money  won  by  wager, 
ing,  are  given  for  money  not  recoverable  by  law,  which  is  equivalent 
to  being  given  without  a  valid  consideration.  The  consequence,  in 
the  case  of  bills  or  notes,  is  that  they  cannot  be  enforced  by  a  holder, 
to  whom  they  can  be  proved  to  have  been  negotiated  without  con- 
sideration ;  but  they  are  not  affected  by  the  general  rule  as  to  bills 
tainted  with  illegality  in  their  inception,  which  requires  that  a  sub- 
sequent holder,  upon  proof  of  the  illegal  inception  of  the  instrument, 
should  show  that  he  gave  value  for  it  (b). 

Securities  for  money  won  by  gaming. — Bills,  notes,  and  other  secu- 
rities for  money  won  by  or  lent  for  gaming  come  under  the  operation  of 
other  statutes.  By  the  statute  9  Anne,  c.  14,  s.  1,  it  was  enacted  "  that 
all  notes,  bills,  bonds,  etc.,  or  other  securities  given  or  executed  by  any 
person,  where  the  whole  or  any  part  of  the  consideration  of  such 
securities  shall  be  for  any  money  or  other  valuable  thing  whatsoever, 
won  by  gaming  or  playing  at  cards,  dice,  tables,  tennis,  bowls,  or  other 
game  or  games  whatsoever,  or  by  betting  on  the  sides  or  hands  of 
such  as  do  game  at  any  of  the  games  aforesaid,  or  for  the  repaying 
any  money  knowingly  lent  or  advanced  for  such  gaming  or  betting  as 
aforesaid,  shall  be  utterly  void  and  of  none  effect."  And  by  the  statute 
5  &  6  Wm.  IV.  c.  41,  s.  1,  it  is  enacted  that  all  such  notes,  bills  and 
securities,  instead  of  being  absolutely  void,  "  shall  be  deemed  and  taken 
to  have  been  made,  drawn,  accepted,  given,  or  executed  for  an  illegal 
consideration."  The  statute  8  &  9  Vict.  c.  109,  s.  15,  repealed  so 
much  of  the  above  statute  of  Anne  as  was  not  altered  by  the  statute  of 
Wm.  IV.,  that  is  all  of  the  statute  except  the  portion  as  above  stated. 
The  effect  of  these  statutes  is  that  bills  and  notes  given  for  the  con- 
siderations stated  therein  are  illegal,  and  therefore  void,  except  in  the 
hands  of  a  bona  fide  holder  vrithout  notice  (c) :  and  the  illegal  incep- 
tion of  the  instrument  requires  proof  of  the  consideration  (d). 

Wagering  policies  of  insurance. — Wagering  policies  of  insurance 
made  without  any  interest  in  the  event  insured,  as  a  policy  made 

(a)   Coombes  v.  Dibble,  L.  Eep.  1  Ex.  further  as  to  betting  and  the  recovery 

248 ;  35  L.  J.  Ex.  167.  of  money  deposited  on  a  bet,  16  &  17 

(6)  Fitch  V.  Jones,  S  E.  &  B.  238 ;  24  Vict.  c.  119,  s.  4,  5,  the  Act  for  the  sup- 

L.  J.  Q.  B.  293 ;  and  see  Edmunds  v.  pression  of  betting-houses,  Doggett  v. 

Groves,  2  M.  &  W.  642.  Catterwm,  34  L.  J.  C.  P.  46. 

(c)  Hay  V.  Ayling,  16  Q.  B.  423 :  and  (d)  Edmunds  v.   Groves,  4  M.  &  W. 

see  Byles  on  Bills,  8th  ed.  128 ;  and  see  642. 
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upon  a  ship,  "  interest  or  no  interest,"  were  valid  contracts  by  the 
common  law  (a).  By  19  Geo.  II.  c.  37,  s.  1,  it  was  enacted  "that  no 
assurance  or  assurances  shall  be  made  by  any  person  or  persons, 
bodies  corporate  or  politic,  on  any  ship  or  ships  belonging  to  his 
Majesty  or  any  of  his  subjects,  or  any  goods,  merchandises,  or  effects, 
laden  or  to  be  laden  on  board  of  any  such  ship  or  ships,  interest  or  no 
interest,  or  without  further  proof  of  interest  than  the  policy,  or  by 
way  of  gaming  or  wagering,  or  without  benefit  of  salvage  to  the 
assurer ;  and  that  every  such  assurance  shall  be  null  and  void  to  all 
intents  and  purposes."  Though  a  policy  of  insurance  upon  a  ship 
without  any  interest  in  it  is  void  under  this  enactment,  the  interest 
insured  in  a  policy  may  be  valued  in  the  policy  at  a  fixed  sum  indepen- 
dently of  its  real  value,  and  the  insured  would  be  entitled  to  recover 
such  fixed  sum  for  a  total  loss,  or  a  proportional  part  of  it  for  a  par- 
tial loss  (b).  "Valued  policies,  though  frequently  in  effect  wagering 
policies,  have  been  permitted,  because  it  has  been  supposed  that  the 
convenience  of  them  is  greater  than  would  result  from  the  prohibition 
of  them  (c)." 

The  statute  14  Geo.  Ill,  c.  48,  enacted : — By  s.  1  "  that  no  insur- 
ance shall  be  made  by  any  person  on  the  life  of  any  person,  or  on  any 
other  event  or  events  whatsoever,  wherein  the  person  for  whose  use, 
benefit,  or  on  whose  account  such  policy  shall  be  made  shall  have  no 
interest,  or  by  gaming,  or  wagering ;  and  that  every  assurance  made 
contrary  to  the  true  intent  and  meaning  hereof  shall  be  null  and 
void  to  all  intents  and  purposes  whatsoever." — By  s.  3,  "  that  in  all 
cases  where  the  insured  hath  interest  in  such  life  or  lives,  event  or 
events,  no  greater  sum  shall  be  recovered  or  received  from  the  in- 
surer or  insurers,  than  the  amount  or  value  of  the  interest  of  the  in- 
sured in  such  life  or  lives,  or  other  event  or  events." 

Under  this  statute  it  is  held  that  a  husband  has  an  insurable  inter- 
est in  his  wife's  life,  and  the  wife  m  her  husband's  life  {d) ;  but  the 
interest  of  a  father  in  the  life  of  a  child  is  not  sufBcient  alone  to  support 
an  insurance  on  the  child's  life  (e).  A  creditor  promised  his  debtor 
that  he  would  not  enforce  payment  of  the  debt  during  his  hfe,  but 
without  any  consideration  or  any  circumstance  to  make  the  promise 
binding;  it  was  held  that  the  creditor  did  not  acquire  by  the  promise 


(a)  C(yimn8  v.  NarOes,  3  Taunt.  513,  L.  J.  C.  P.  172, 176,  and  the  oases  there 

.MS-  and  see  iJaZbv  v.  India  Asa.  Co.,  cited. 

^\r  ^qfiV  24  L  J  C  P  2,  6.  (c)  Per  Lord  Eldon, iwcena  v.  Orau- 

m  Ir^na  %    Manning,  6  0.  B.  391.  fvrd,  2  B.  &  P.  N.  K.  269  322 

As  to  what  constitutes  an  Insurable  in-  (d)B^f  v.  Se^  Peake's  Add^ases, 

tfirpst  see  Seaarame  v.   Union  Marine  70;  Hwikmanv.  Mrnie,  3  M.  &  W.  505. 

iZ    Co%.  Bep   1  C.  P.  305,  319 ;  35  (e)  Halford  v.  Kymer,  10  B.  &  C.  724. 
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an  insurable  interest  in  the  life  of  the  debtor  (a).  A  contract  of  em- 
ployment at  a  fixed  salary  for  a  certain  number  of  years  was  held  to 
give  the  employed  an  insurable  interest  in  the  life  of  his  employer  (b). 

The  statute  is  satisfied  if  there  is  a  sufficient  interest  in  the  life  in- 
sured at  the  time  of  effecting  the  insurance  ;  and  the  amount  is  recov- 
erable, although  the  interest  may  cease  before  the  determination  of 
the  policy  (c).  If  the  insured  insures  the  same  interest  with  several 
insurers,  he  can  only  recover  upon  the  whole  the  value  of  his  inter- 
est ;  and  if  he  has  received  the  whole  amount  from  one  insurer,  he  is 
precluded  by  the  3rd  section  of  the  above  statute  from  recovering  any 
more  from  the  others  (d). 

Wagers  on  the  price  of  public  stocks.— The  7  Geo.  II.  c.  8,  s.  1, 
(commonly  called  Sir  John  Barnard's  Act)  enacted  that  all  wagers, 
and  contracts  in  the  nature  of  wagers,  relating  to  the  present  or 
future  price  or  value  of  any  public  or  joint  stock  or  other  public 
securities,  should  be  void,  and  subjected  such  contracts  to  various 
penal  and  other  consequences  rendering  them  illegal.  This  statute 
has  recently  been  repealed  by  the  statute  23  Vict.  c.  28,  leaving  such 
contracts  in  the  same  condition  as  other  wagering  contracts,  which 
are  simply  void  under  the  statute  8  &  9  Vict.  c.  109,  above  cited. 

Sale  of  public  offices. — The  traffic  in  public  offices  is  unlawful  at 
common  law,  as  being  against  public  policy,  and  is  also  provided 
against  by  statutes ;  consequently,  no  valid  contract  can  arise  out  of 
a  transaction  tainted  with  such  illegality  (e).  The  defendant,  in  con- 
sideration of  £5000,  promised  to  procure  the  command  of  a  ship  in 
the  East  India  Company's  service  for  another,  and  to  repay  the  same 
sum  when  any  other  person  should  be  appointed :  the  contract  was 
held  void  on  the  ground  of  the  illegality  in  the  sale  of  the  appoint- 
ment, so  that  an  action  would  not  lie  against  the  defendant  for  not 
repaying  the  money  (/) .  The  defendant  covenanted,  in  consideration 
of  the  sale  to  him  of  shares  in  a  ship  in  the  East  India  Company's 
service,  to  permit  the  plaintiffs,  the  vendors  of  the  shares,  to  manage 
the  ship  and  appoint  the  officers ;  it  was  held  upon  the  same  grounds, 
that  this  covenant  was  illegal  and  could  not  be  enforced  (g).    Where  a 

(a)  Hebdon  v.  West,  3  B.  &  S.  579 ;  32  III.  c.  126 ;  Chltty's  statutes,  tit.  "  Sale 

L.  J.  Q.  B.  85.  of  Offices  " ;  Hopkins  v.  PrescoU,  4  C. 

(6)  Hebdon  v.  West,  supra.  B.  578 ;  and  the  cases  there  cited.    As 

(c)  Dolby  V.  India  and  London  In-  to  the  sale  and  assignment  of  public 
smance  Co.,  15  0.  B.  365 ;  24  L.  J.  0.  salaries  and  pensions,  see,  Flarty  v. 
P.  2 :  overruling  Godaall  v.  Boldero,  9  Odium,  3  T.  B.  681 ;  lAdderdale  v.  Duke 
East,  72 ;  2  Smith's  L.  C.  5th  ed.  222 ;  Mmtrose,  4  T.  B.  248 ;  Welts  v.  Foster, 
Law  V.  London  Indisputable  Life  Policy  8  M.  &  W.  149 ;  and  authorities  col- 
Co.,  1  K.  &  J.  223 ;  24  L.  J.  0.  196.  lected  in  Story  Eq.  Jur.  §§  1040  d,  — 

(d)  Hebdon  v.  West,  3  B.  &  S.  579 ;  32  1040/. 

L.  J.  Q.  B.  85.  (/)  Blackford  v.  Preston,  8  T.  K.  89. 

(e)  See  5  &  6  Ed.  VI.  c.  16 ;  49  Geo.  (g)  Card  v.  Hope,  2  B.  &  C.  661. 
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similar  contract  was  made  with  reference  to  the  command  of  a  ship 
chartered  by  the  East  India  Company,  but  the  company  were  informed 
of  the  whole  transaction  and  approved  of  it,  the  contract  was  held  to 
be  valid  (a). 

Contracts  made  in  consideration  of  the  resignation  of,  or  to  procure 
the  resignation  of,  pubUc  oflB[ces  are  also  illegal.  The  plaintifE,  hold- 
ing an  office  in  a  government  dockyard,  made  an  agreement  with  the 
defendant,  that  in  consideration  of  the  plaintiff  procuring  himself  to 
be  superannuated,  the  defendant  would,  in  case  he  succeeded  the  plaint- 
iff, pay  him  a  certain  share  of  the  annual  profits  of  the  office ;  the 
agreement  was  held  Qlegal  and  void,  Lord  Loughborough,  C.  J.,  say- 
ing : — "  The  consideration  here  was  that  the  plaintiff  represented  him- 
self as  imfit  for  future  service  and  entitled  to  a  pension  for  the  past. 
Now  the  representation  was  either  true  or  false.  If  true  the  plaintiff 
did  nothing  for  the  defendant,  all  he  did  was  for  his  own  ease  and 
advantage ;  if  false  the  public  is  deceived,  the  pension  misapplied,  and 
the  service  injured  "  (b).  A  bond  given  to  secure  a  sum  of  money, 
being  the  contribution  of  an  officer  of  a  regiment  in  the  East  India 
Company's  service  towards  a  sum  of  money  subscribed  by  officers  of 
the  regiment  to  buy  out  a  senior  officer,  was  held  invalid,  on  the 
ground  that  the  money  was  subscribed  for  the  illegal  purpose  of  pro- 
curing an  officer  to  resign  his  commission  (c).  An  agreement  made 
on  consideration  of  the  plaintiff  resigniag  the  office  of  distributor  of 
stamps  and  collector  of  assessed  taxes,  and  endeavoring  to  procure 
the  defendant  to  be  appointed  thereto,  was  held  illegal  and  void  (d). 

The  committing  of  wrongs  and  offences. — The  commission  of 
public  offences,  or  private  injuries,  is  obviously  illegal,  and  will  not 
form  valid  matter  for  the  consideration  or  the  promise.  Thus,  a 
printer  cannot  recover  the  price  of  printing  a  libellous  work  (e).  So, 
a  promise  made,  in  consideration  of  a  person  publishing  a  libel,  to  iu- 
demnify  him  from  the  costs  and  damages  in  an  action  brought  against 
him  for  publishing  the  libel  is  void  (/). 

The  compounding  of  wrongs  and  offences— Compromises  by 
private  persons  of  prosecutions  for  felonies,  misdemeanors,  and  public 
offences  are  illegal,  and  agreements  comprising  such  compromises  are, 
in  general,  void.  In  the  case  of  ^eir  v.  Zeeman  (g),  the  Court  in 
delivering  judgment  said : — "  The  principle  of  law  is  laid  down  by 

(a)  Richardson  v.    MeUish,  2  Bing.  {d)  Hopkins  v.  Prescott,  i  C.  B.  578. 

329.  (e)  PopleU  v.  Stockdale,  1  E.  &  M. 

d)  Parsons  v.    Thompson,  1  H.  Bl.  337. 

322;  and  see  Qajrforth  v.  Fearon,  1  H.  (/)  Shackell  v.  Rosier,  2  Blng.  N.  0. 

gj_  327.  634 ;  and  see  Colbum  v.  Patmore,  1  0. 

ic\  Graeme  v.  Wroughton,  11  Ex.  146 ;  M.  &  B.  73. 

24L.  J.  Ex.  265.  (g)  6  Q.  B.  308. 
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Wilmot,  C.  J.,  in  Collins  v.  Blantern  (a),  that  a  contract  to  withdraw 
a  prosecution  for  perjury,  and  consent  to  give  no  evidence  against  the 
accused,  is  founded  on  an  unlawful  consideration  and  void.  On  the 
soundness  of  this  decision  no  doubt  can  be  entertained,  whether  the 
party  accused  were  innocent  or  guilty  of  the  crime  charged.  If 
innocent,  the  law  was  abused  for  the  purpose  of  extortion ;  if  guilty, 
the  law  was  eluded  by  a  corrupt  compromise,  screening  the  criminal 
for  a  bribe."  After  reviewing  the  authorities  the  Court  proceeded  to 
say : — «  The  result  of  the  cases  makes  it  clear  that  some  indictments 
for  misdemeanor  may  be  compromised,  and  equally  so  that  some  cannot 
(J). — -We  shaU  probably  be  safe  in  laying  it  down  that  the  law  wiU 
permit  a  compromise  of  all  offences,  though  made  the  subject  of  a 
criminal  prosecution,  for  which  offences  the  injured  party  might  sue 
and  recover  damages  in  an  action.  But,  if  the  offence  is  of  a  public 
nature,  no  agreement  can  be  valid  that  is  foimded  on  the  considera- 
tion of  stifling  a  prosecution  for  it." 

In  the  case  of  Keir  v.  Leeman  the  alleged  contract  was,  that  in  con- 
sideration that  the  plaintiff,  being  the  prosecutor  of  an  indictment 
against  the  defendant  for  an  assault  and  riot,  and  the  obstruction  of 
a  public  officer,  would  not  proceed  further  on  the  indictment,  the 
defendant  promised  to  pay  him  a  sum  of  money ;  the  contract  was 
held  invalid,  as  founded  on  an  illegal  consideration,  for  the  offence 
being  not  confined  to  personal  injury,  but  accompanied  with  riot,  and 
the  obstruction  of  a  public  officer  in  the  execution  of  his  duty,  which 
were  matters  of  public  concern,  was  not  legally  the  subject  of  com- 
promise. Upon  error  brought  in  this  case  (c),  the  judgment  of  the 
Court  of  Queen's  Bench  was  affirmed,  but  with  the  following  observa- 
tions by  the  Court  of  error  upon  the  law : — "  It  is  very  remarkable 
what  very  little  authority  there  is  to  be  found,  rather  consisting  of 
dicta  than  decisions,  for  the  principle  that  any  compromise  of  a  mis- 
demeanor, or  indeed  of  any  public  offence,  can  be  otherAvise  than 
illegal,  and  any  promise  founded  on  such  a  consideration  otherwise 
than  void.  If  the  matter  were  res  Integra,  we  should  have  no  doubt 
on  this  point.  We  have  no  doubt  that,  in  all  offences  which  involve 
damages  to  an  injured  party  for  which  he  may  maintain  an  action,  it 
is  competent  for  him,  notwithstanding  theya^e  also  of  a  public  nature, 
to  compromise  or  settle  his  private  damage  in  any  way  he  may  think 
fit.    It  is  said,  indeed,  that  in  the  case  of  an  assault  he  may  also 


(a)  2Wlls.  341,  349;  see  1  Smith's  which  Involved  the  compromise  of  an 

L.  0.  5th  ed.  310.  indictment  for  assault ;    WilKowis  v. 

(6)  See  Bafeer  v.  TmnmaenA,  7  Taunt.  Ba/yUy,  35  L.  J.  C.  717 ;  L.  Kep.  1  H. 

422;  EdLgcmibR  v.  Bxtdd,  5  East,  294;  L.  200. 

ElwoHhy  V.  Bird,  2  Sim.  &  Stu.  372,  in  (c)  9  Q.  B.  371. 
■which    an  agreement   was    enforced 
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undertake  not  to  prosecute  on  behalf  of  the  public.    It  may  be  so ; 
but  we  are  not  disposed  to  extend  this  any  further." 

In  the  case  of  C<yppock  v.  Bower  {a),  an  action  was  brought  on  a 
promise  to  pay  money  in  consideration  of  not  proceeding  with  a 
petition  presented  to  the  House  of  Commons  against  the  return  of  a 
member  on  the  ground  of  bribery ;  it  was  held  that  the  consideration 
was  illegal  and  the  contract  void ;  such  petition,  according  to  Lord 
Abinger,  C.  B.,  « is  a  proceeding  instituted  not  for  the  benefit  of  the 
individuals,  but  of  the  pubhc — and  the  only  interest  in  it  which  the 
law  recognizes,  is  that  of  the  public."  A  bond  recited  that  the  de- 
fendant had  been  guilty  of  erecting  nuisances,  and  that  the  plaintiff, 
who  was  clerk  of  the  peace,  had  by  order  of  Quarter  Sessions  prepared 
bUls  of  indictment  against  the  defendant,  and  consented  not  to  prefer 
the  same  upon  the  defendant  entering  into  the  bond,  which  was  con- 
ditioned that  if  the  defendant  removed  the  nuisances  the  bond  should 
be  void ;  it  was  held  that  the  bond  was  legal,  and  might  be  enforced 
upon  a  breach  of  the  condition  (&). 

Maintenance  and  champerty. — The  maintenance  of  a  stut,  without 
having  any  interest  in  the  matter  of  the  suit ;  also  bargaining  for  a 
share  in  the  matter  of  a  suit  in  consideration  of  maintaining  it,  which 
is  called  champerty,  are  offences  at  the  common  law  (c) ;  and  agree- 
ments embodying  transactions  of  that  kind  are  void  {d).  An  agree- 
ment between  the  plaintiff  and  the  defendant  that  legal  proceedings 
should  be  taken  by  the  defendant  for  the  recovery  by  him  of  certain 
property,  and  the  plaintiff  should  supply  him  with  evidence  that 
should  be  sufficient  to  enable  him  successfully  to  recover  it,  and,  in 
consideration  thereof,  that  the  plaintiff  should  have  a  portion  of  the 
property,  if  recovered,  was  held  void,  as  amounting  to  that  species 
of  maintenance  which  is  called  champerty,  namely,  the  unlawful  main- 
tenance of  a  suit  in  consideration  of  a  bargain  for  a  part  of  the 
thing,  or  some  profit  out  of  it  (e).  But  an  agreement  to  furnish 
evidence  where  no  suit  was  pending,  and  without  any  stipulation 
that  a  suit  or  proceedings  should  be  instituted,  though  bargaining 
for  a  portion  of  the  property  in  case  the  title  to  it  should  be  estab. 
lished,  would  be  valid  (/). 

An  assignment  by  a  seaman  of  part  of  his  prize  money,  pending 

(a)  4  M  <fe  W.  361.  Stanley  v.  Jones,  7  Bing.  369 ;  Shackell 

(b)  FaUmoea  v.  Taylor,  7  T.  K.  475.  v.  iJosier,  2  Bing.  N.  C.  634;  Harring- 
(e)  Co.  Lit.  368  5 ;  4  Bl.   Com.  135 ;       ton  v.  Long,  2  My.  &  K.  590 ;  Story,  Eq. 

Pechell  V.    Wataon,   8  M.   &  W.    691;        Jur.  §1040sf;  1048e*8eg. ;  and  see  the 
t  V.  Leman,  4  Q.  B.  883 ;   Cook  v.        cases  cited  in  Coop.  C.  P.  338. 


Fidd   15  Q.    B.   460,   471 ;    Stanley  v.  (e)  Stanley    v.   Jones,   7   Bing.   369 ; 

Jones  7  Bing.  369,  377 ;  Findon  v.  Par-  Sprye  v.  Porter,  7  E.  &  B.  58 ;  26  L.  J. 

her  11  M.  &  W.  675,  682.  Q.  B.  64. 

id)  See  Bell  v.  Smith,  5  B.  &  C.  188;  (/)  lb. 
mUiamsm    v.  Henley,   6    Bing.    299; 
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the  prize  suit,  to  his  prize  agents,  upon  consideration  of  their  carry- 
ing on  the  suit  and  indemnifying  him  against  the  costs  and  charges, 
was  declared  to  be  void,  as  amounting  to  that  species  of  main- 
tenance which  is  called  champerty  (a).  An  agreement  undertaking 
the  ascertainment  and  establishment  of  a  right  to  property  for  an- 
other, which  was  supposed  to  be  uncertain  and  obscure,  on  the  terms 
of  paying  all  the  costs  and  having  half  the  property  obtained,  was 
held  illegal  and  set  aside  in  equity,  as  at  least  savoring  of  champerty 
(5).  The  assignment  of  a  right  which  can  only  be  reduced  into 
possession  by  a  suit,  as,  a  right  to  property  to  be  derived  from  set- 
ting aside  a  transaction  on  the  ground  of  fraud,  is  also  void  in  equity, 
as  savoring  of  champerty  (c). 

An  agreement  by  an  attorney,  to  save  a  party  harmless  from  the 
costs  of  an  action,  in  consideration  of  his  retaining  half  of  the  sum  to  be 
recovered,  was  held  illegal  and  void  (d).  The  purchase  by  the  attorney 
of  the  plaintiff  in  a  suit  of  the  whole  or  part  of  the  property  to  be  recov- 
ered in  the  suit,  pendente  lite,  is  illegal  and  void  (e).  "Where  the  at- 
torney, having  the  conduct  of  a  suit,  after  verdict  but  before  judgment, 
purchased  the  benefit  of  the  verdict  of  the  plaintiff,  the  purchase 
was  held  void  (/).  A  contract  between  the  plaintifif  in  a  suit  and  his 
attorney  that  the  attorney  should  advance  money  for  the  conduct  of 
the  suit,  in  consideration  of  receiving,  over  and  above  his  legal  costs 
and  charges,  a  sum  of  money  accordmg  to  the  interest  and  benefit 
to  be  recovered  in  the  action,  was  held  void  (g).  So,  a  stipulation 
by  the  attorney  for  the  plaintiff  in  a  suit  that  he  shoxdd  have  £5  per 
cent,  commission  on  the  gross  amount  of  property  recovered,  in  ad. 
dition  to  his  costs,  was  held  void  (A).  But  it  is  not  illegal  for  the 
attorney  to  take  a  security  upon  the  property  to  be  recovered  in  the 
action  for  past  advances  made  towards  the  prosecution  of  the  suit  (i). 

An  agreement  between  several  persons  to  combine  in  resisting  ac- 
tions brought  against  each  of  them,  founded  upon  claims  of  the  same 
nature,  does  not  amount  to  maintenance  and  is  not  illegal  {j).  An 
agreement  enabling  the  purchaser  of  an  estate  to  recover  for  rent  due, 
and  iajuries  done  to  it,  previously  to  the  purchase,  and  to  use  the 
seller's  name  to  bring  actions  for  that  purpose,  was  held  not  to  con- 
stitute champerty  (k). 

(a)  Stevens  v.  Bagwell,  15  Ves.  139.  (f)  lb- 

(h)  Reynell  v.  Sprye,  1  De  G.  U.  &  {g)   Emrle  v.  Hopwood,  9  0.  B.  N.  S. 

G.  660;  21  L.  J.  C.  633.  666;  30  L.  J.  C.  PT  217. 

(c)  Pro88er  v.  Edmonds,  1  Y.  &  Coll.  (h)  Pince  v.  Beattie,  32  L.  J.  C.  734. 

Ex.  481 :  and  see  WOson  v.   Short,  6  (i)    Anderson  v.  Badcliffe,  E.  B.  &  E. 

Hare,   366 ;    Dicleinsm  v.   Burrell,   L.  806,   819 ;  28  L.  J.  Q.  B.  32 ;  29  ib.  128. 

Eep.  1  Eq.  337.  tj)  Findon  v.  Parker,  11  M.  &  W.  675. 

{d)  Re  Masters,  4  Dowl.  18.  (k)   Williams  v.  Protheroe,  5    Bing. 

(e)  Simpson  v.  Lamb,  7  E.  &  B.  84;  309. 
26  L.  J.  Q.  B.  121. 
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Contracts  in  restraint  of  trade. — A  contract  which  restrains  one 
of  the  parties  entirely  from  carrying  on  his  trade  or  business,  or  which 
restrains  him  from  carrying  on  his  trade  or  business  within  certain 
Limits  of  an  unreasonable  extent,  is  void  on  the  ground  of  public  policy. 
"  The  rule,  as  laid  down  by  Lord  Macclesfield  and  Lord  Chief  Jus- 
tice Willes  (a),  is,  that  total  restramts  of  trade,  which  the  law  so  much 
favors,  are  absolutely  bad,  and  that  all  restraints,  though  only  partial, 
if  nothing  more  appear,  are  presumed  to  be  bad ;  but  if  the  circum- 
stances are  set  forth,  that  presumption  may  be  excluded,  and  the 
Court  are  to  judge  of  those  circumstances,  and  determine  whether 
the  contract  be  valid  or  not  (b).  Contracts  in  restraint  of  trade  are, 
in  themselves,  if  nothing  shows  them  to  be  reasonable,  bad  in  the  eye 
of  the  law"  (c) . — « It  is  on  grounds  of  public  policy  alone  that  these 
contracts  are  supported  or  avoided.  Contracts  for  the  partial  re- 
straint of  trade  are  upheld,  because  it  is  for  the  benefit  of  the  public 
at  large  that  they  should  be  enforced ; — Such  is  the  case  of  the  dis- 
posing of  a  shop  ia  a  particular  place,  with  a  contract  on  the  part  ot 
the  vendor  not  to  carry  on  a  trade  in  the  same  place ; — And  such  is 
the  class  of  cases  of  a  tradesman,  manufacturer,  or  professional  man, 
taking  a  servant  or  clerk  into  his  service,  with  a  contract  that  he  will 
not  carry  on  the  same  trade  or  profession  within  certain  limits  "  (d). 

Before  the  case  of  Hitchcock  v.  Coker  a  notion  prevailed  that  the  re- 
straint, in  order  to  be  allowed  by  law,  must  not  only  be  reasonable 
in  extent,  but  must  also  be  supported  by  an  adequate  consideration 
given  for  it,  that  is  to  say,  a  consideration  equal  in  value  to  that  which 
the  party  restrained  loses  by  the  restraint  under  which  he  places  him- 
self;  but  that  doctrine  was  overruled  in  the  above  case,  where  it  was 
decided  to  be  sufficient  that  there  was  a  legally  valid  consideration, 
and  that  the  value  of  it  as  an  equivalent  to  the  restraint  was  a  mat- 
ter to  be  left  to  the  agreement  of  the  parties,  and  one  which  could  not 
be  inquired  into  by  the  Court  (e). 

What  degree  of  restraint  is  reasonable  is  to  be  gathered  from  the 
following  judicial  opinions  : — «  We  do  not  see  how  a  better  test  can 
be  applied  to  the  question  whether  reasonable  or  not,  than  by  con- 
sidering whether  the  restraint  is  such  only  as  to  afford  a  fair  protec- 
tion to  the  interests  of  the  party  in  favor  of  whom  it  is  given,  and  not 
so  large  as  to  interfere  with  the  interests  of  the  public.    Whatever 

(a)  Cfunmakers'  Co.  v.  Fell,  Willes,  (d)  Mallan  v.  May,  11  M.  &  W.  653, 

388.  665. 

(6)  Mitchell  v.  Reynolds,  1  P.  Wms.  (e)  Hitchcock  v.  Coker,  6  A.  &  E.  438, 

181 ;  1  Smith,  L.  C.  5th  ed.  340.  456;  and  see  per  Alderson,  B..  Pilking- 

(c)  Mallan  v.  May,  11  M.  &  W.  653,  ton  v.  Scott,  15  M.  &  W.  657,  660 ;  per 

664;  Homer  v.    Oravea,   7  Bing.   735,  Parke,  B.,  Greeny.  Price,  13  M.  &  W. 

744 ;  see  per  Maule,  J.,  Proctor  v,  8ar-  695,  698 ;  Sainter  v.  Fergvson,  7  C.  B. 

gent,  2  M.  &  G.  20,  37.  716 ;  Tallia  v.  Tallia,  1  E.  &  B.  391, 410 ; 


Vol.  11—14 


22  L.  J.  Q.  B.  185,  190. 
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restraint  is  larger  than  the  necessary  protection  of  the  party  can  be 
of  no  benefit  to  either,  it  can  only  be  oppressive ;  and  if  oppressive,  it 
is,  in  the  eye  of  the  law,  unreasonable.  Whatever  is  injurious  to  the 
interests  of  the  public  is  void,  on  the  grounds  of  public  pohcy. — The 
application  of  the  rule  can  only  be  at  last  with  reference  to  the  par- 
ticular case"  (a). 

In  the  case  of  Ward  v.  JByrne  (b),  Parke,  B.,  reduced  the  above  test 
to  a  more  practical  form : — "  A  restraint  prohibiting  a  party  from 
carrying  on  trade  within  certain  limits  of  space  would  be  good,  and  a 
contract  entered  into  for  the  purpose  of  enforcing  such  an  agreement 
as  that  would  be  valid  ;  and  the  limit  of  the  space  is  that  which,  ac- 
cording to  the  trade  he  carries  on,  is  necessary  for  the  protection  of 
the  party  with  whom  the  contract  is  made ;  and  all  the  cases  cited 
appear  to  turn  on  the  question  as  to  the  limit  of  space  within  which 
the  restriction  should  extend.  Now  where  a  limit  as  to  space  is  im- 
posed, the  public,  on  the  one  hand,  do  not  lose  altogether  the  services 
of  the  party  in  the  particular  trade, — ^he  will  carry  it  on  in  the  same 
way  elsewhere ;  nor  within  the  limited  space  will  they  be  deprived  of 
the  benefit  of  the  trade  being  carried  on,  because  the  party  with  whom 
the  contract  is  made  will  most  probably  within  those  limits  exercise 
it  himself.  But  when  a  general  restriction,  limited  only  as  to  tim.e, 
is  imposed,  the  public  are  altogether  losers,  for  that  time,  of  the  ser- 
vices of  the  individual,  and  do  not  derive  any  benefit  whatever  in 
return :  and  looking  at  the  authorities  cited  upon  this  subject,  it 
does  not  appear  that  there  is  one  clear  authority  in  favor  of  a  total 
restriction  on  trade,  limited  only  as  to  time." 

Accordingly,  a  restriction  of  carrying  on  trade,  unlimited  in  point 
of  space,  however  limited  in  point  of  time,  is,  in  general,  held  to  be 
unreasonable,  as  being  more  extensive  than  the  interest  of  the  party 
with  whom  the  contract  is  made  can  possibly  require  (c).  Where  a 
person  makes  an  engagement  with  an  employer  to  work  for  him  at  a 
certain  trade  or  business,  and  restrains  himself  from  carrying  on  that 
trade  or  business  for  any  other  person  or  in  any  other  way  during 
the  employment  only,  the  restraint,  so  modified,  is  binding  (c?) . 

It  is  no  objection  to  a  stipulation  in  restraint  of  trade,  reasonably 
limited  in  point  of  space,  that  it  is  unlimited  in  point  of  time  (e).  It 
is  not  unreasonable  that  the  duration  of  the  restriction  should  not  be 


(o)  Per    Cur.   Horner  v.   Graves,   7  (d)  PiUdngtmi  v.  Scott,  15  M.  <fc  W. 

Blng.  735,  743 ;  Hitchcock  v.  Coker,  6  A.  657 ;  Hartley  v.  Cwmmings,  5  C.  B.  247 ; 

&  E.  438,  454 ;  TalHs  v.  Tallis,  IE.*  Wallis  v.  Day,  2  M.  <fc  W.  273,   where 

B.  391,  410;  22  L.  J.  Q.  B.  185,  190.  the  engagement  and  restraint  was  for 

(6)  5  M.  &  W.  548,  561.  life ;  and  see  Cfah  v.  Reed,  8  East,  80. 

(c)  Ward  v.  Byrne,  5  M.  &  W.  548;  (e)  BUchcockY.  Coker,  6  A.  &  E.  438; 

and  see  Mallan  v.  May,  11  M.   &  W.  Pemberton    v.    Vaughan,  10  Q.  B.  87; 

653,  664.  Mvea  v.  Orofta,  10  C.  B.  241,  259. 
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limited  to  the  life  of  the  person  for  whose  benefit  it  is  made,  or  to  the 
time  during  which  he  may  carry  on  the  business,  as  it  may  be  neces- 
sary, in  order  to  secure  the  value  of  his  business  to  a  purchaser  or  to 
his  representatives  after  his  death,  that  the  restriction  should  con- 
tinue for  the  whole  life  of  the  party  upon  whom  it  is  imposed  (a). 
Accordingly,  a  bond  to  the  effect  that  the  obligor  should  not  practise 
as  a  surgeon  at  a  certain  place  at  any  time  without  the  consent  in 
writing  of  the  obUgee,  was  held  not  to  be  restricted  to  the  life  of  the 
obligee,  but  to  extend  to  that  of  the  obligor  (5).  So,  a  covenant  on 
the  assignment  of  the  premises  and  the  goodwill  of  a  trade  that  the 
seller  would  not  at  any  time  thereafter  carry  on  the  same  trade  with- 
in five  mUes  of  the  premises,  was  held  not  to  cease  upon  the  covenantee 
ceasing  to  carry  on  the  business  (c). 

The  duration  of  the  restraint  may,  however,  sometimes  be  material 
in  deciding  upon  the  unreasonableness  of  a  contract  of  this  kind ; 
«  for,  although  where  it  is  once  held  that  a  restriction  is  unreasonable 
in  point  of  space,  the  shortness  of  the  time  for  which  it  is  imposed 
will  not  make  it  good,  yet  where  the  question  is,  whether  the  re- 
straint is  unreasonable  or  not,  in  point  of  space,  that  which  would  be 
tmreasonable  were  it  to  continue  for  any  length  of  time,  may  not  be 
so  when  it  is  to  last  only  for  a  day  or  two  "  (d). 

It  is  a  question  of  law  for  the  Court  to  determine  in  each  particular 
case  whether  the  restraint  be  reasonable  or  not  (e).  The  following 
are  some  instances,  besides  those  above  cited,  in  which  the  Courts 
have  given  decisions  upon  contracts  in  restraint  of  trade : — A  con- 
tract by  a  surgeon  or  apothecary  not  to  practise  for  fourteen  years 
Within  ten  miles  of  a  certain  place  was  held  reasonable  (/) ;  so,  a  con- 
tract in  the  same  business  not  to  practise  within  twenty  miles  of  a 
certain  place  (ff).  A  contract  in  the  same  business  not  to  practise  or 
reside  within  two  and  a  half  miles  of  a  certain  house  in  London,  was 
held  reasonable  and  obligatory,  both  as  to  the  practice  and  the  resi- 
dence (A).  A  contract  not  to  practise  as  a  dentist  in  London  was 
held  reasonable  (i) ;  but  a  contract  not  to  practise  as  a  dentist  with- 
in 100  miles  of  York  was  held  unreasonable  and  void  (J). — A  contract 
not  to  practise  as  an  attorney  and  solicitor  in  London  and  within  150 
miles  was  held  good  (^) ;  and  a  contract  not  to   practise  as  an  at- 

(a)  BUchcock  v.  Oolcer,  6  A.  &  E.  438 ;  (/)  Davis  v.  Mason,  5  T.  E.  118. 

Pembertan  v.  Vaughan,  10  Q.  B.  87.  (g)  Hayward  v.    Young,  2  Chit.  407 ; 

(6)  Hastings  v.  Whitley,  2  Ex.  611.  and  see  Sainter  v.  Ferguson,  7  C.   B. 

(c)  Elves  V.  Crafts,  10  C.  B.  241 ;  and  716 ;  Comes  v.   Nishett,  31   L.  J.   Ex. 
see  per  Wilde,  C.J.,  Samter  v.  Ferguson,  273. 

7  C.  B.  716,  718.  {h)  Mkifns  v.  Kimnier,  4  Ex.  776. 

(d)  Per  Tlndal,  O.J.,  Proctor  v.  8<w-  (i)  MaUan  v.  May,  11  M.  &  W.  653. 
gent,  2  M.  &  G.  20,  33.  «)  Uorn&r  v.  Graves,  7  Bing.  735. 

(e)  Per  Cur.  MaUan  v.  May,  11  M.  &  (fc)  Bwim  v.  Gv,y,  4  East,  190. 
W.  653,  665 ;  Tallis  v.  Tallis,  1  E.  &  B. 

391,  413 ;  22  L.  J.  Q.  B.  185,  191. 
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liey  and  solicitor  in  any  part  of  Great  Britain  for  twenty  years  was 
held  good  by  Lord  Langdale,  M.  R.  (a). — A  contract  not  to  exercise 
the  business  of  a  carrier  between  London  and  certain  places  in  Nor- 
folk and  Suffolk,  was  held  good  (b) ;  so,  a  contract  not  to  run  a  stage- 
r  coach  on  a  certain  road  between  certain  hours  (c ). — A  contract  not 
to  carry  on  the  business  of  a  cowkeeper  within  five  miles  of  a  spot  ii^ 
London  was  held  reasonable  (d) ;  so,  a  contract  not  to  carry  on  the 
trade  of  a  butcher  within  five  miles  of  a  certain  place  (e). — ^A  cov- 
enant not  to  carry  on  the  trade  of  a  perfumer  within  the  cities  of  Lon- 
don and  Westminster,  or  within  the  distance  of  600  miles  from  the 
same,  was  held  to  be  unreasonable  and  void,  as  to  the  restriction  be- 
yond the  cities  of  London  and  Westminster  (/). 

A  bond  restraining  the  obligor  from  carrying  on  a  trade  within 
half  a  mile  of  the  house  of  the  obligee,  or  of  any  other  house  that  the 
obligee  his  executors  or  administrators  should  remove  to  for  the  pur- 
pose of  the  said  trade,  seems  to  have  been  considered  void  as  to  the 
latter  part,  as  possibly  extending  over  the  whole  country  (g).  By 
articles  of  agreement  between  the  plaintifif  and  the  defendant,  in 
which  the  defendant  agreed  to  become  assistant  to  the  plaintiff  in  his 
business  of  surgeon-dentist  for  a  term  of  four  years,  the  defendant 
covenanted  that  after  the  expiration  of  the  term  he  would  not  carry 
on  that  business  in  London,  or  in  any  of  the  towns  or  places  in  Eng- 
land or  Scotland  where  the  plaintiff  might  have  been  practising  be- 
fore the  expiration  of  the  defendant's  service;  it  was  held  that  the 
covenant  as  to  London  was  valid,  but  that  the  rest  of  the  covenant 
was  void  as  imposing  an  unreasonable  restraint,  exceeding  what  the 
interests  of  the  plaintiff  could  reasonably  require,  and  giving  him  the 
power  of  preventing  the  defendant  from  practicing  anywhere  (A).  A 
covenant  by  an  attorney's  articled  clerk  not  to  act  as  attorney  for  any 
person  who  had  already  been,  or  who  thereafter  should  become  a 
client  of  the  plaintiff,  was  held  to  be  unreasonably  large,  but  valid  as 
to  the  persons  who  were  clients  before  and  during  the  defendant's 
articles  (i). 

An  agreement  not  to  practise  as  an  attorney  within  seven  miles 
from  the  plaintiff's  office,  was  construed  as  intending  that  the  dis- 
tance should  be  measured  in  a  straight  line  upon  a  horizontal  plane, 
and  not  by  the  nearest  practicable  mode  of  access  (j).  Upon  a  cove- 
nant by  the  defendant  not  to  practise  as  a  surgeon  or  reside  within 

(a)  Whittaker  v.  Howe,  3  Beav.  383;  (/)  Green  v.  Price,  13  M.  &  W.  695; 

see  NicholU  v.   Stretton,  10  Q.  B.  346,  16  ib.  346. 
353.  (g)  Chesmcm  v.  Nainby,  2  L.  Baym. 

(6)  Archer  v.  Marsh,  6  A.  &  E.  959.  1456. 

(c)  Leighion  v.  Wales,  3  M.  &  W.  545.  (h)  Mallan  v.  May,  11  M.  &  W.  653. 

(d)  Proctor  V.  Sargent,  2  M.  &  G.  20.  (i)  Nicholla  v.  Stretton,  10  Q.  B.  346 

(e)  Elves  v.  Crofts,  10  C.  B.  241.  {j)  Duignan  v.  Walker,  1  Johns,  446: 

28  L.  J.  C.  867. 
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two  miles  and  a  half  of  a  certain  house  in  London,  «  measuring  by 
the  usual  streets  or  ways  of  approach  thereto,"  it  was  held  that  the 
plaintiff  was  entitled  to  have  the  distance  measured,  not  by  the  most 
frequented  public  ways,  but  by  any  of  the  usual  public  ways,  and  that 
the  defendant,  by  residing  in  a  house  beyond  that  distance  if  measured 
by  the  most  frequented  public  thoroughfare,  and  within  it  if  measured 
by  a  thoroughfare  less  frequented,  had  committed  a  breach  of  the 
covenant  (a). 

A  bond  entered  into  by  the  mill-owners  of  a  certain  district,  con- 
ditioned to  carry  on  their  works  in  regard  to  wages,  and  the  engaging 
of  laborers,  and  times  of  work,  according  to  the  resolutions  of  a  ma- 
jority of  the  mill-owners  during  a  period  of  twelve  months,  was  held 
void,  as  being  in  restraint  of  trade,  and  so  contrary  to  public  policy  (5). 

Contracts  infringing  regulations  of  trade. — Some  particular 
trades  and  businesses  are  regulated  by  special  statutes,  which  must 
be  observed  in  all  contracts  made  in  such  trades  and  businesses, 
of  which  the  following  are  examples : — The  business  of  a  pawnbroker 
is  regulated  by  the  Pawnbrokers  Act,  39  &  40  Geo.  III.  c.  99 ;  and  if 
a  pawnbroker  lends  money  upon  the  security  of  goods,  without  giv- 
ing a  note  as  required  by  s.  6  of  that  Act,  the  contract  is  void,  and  he 
cannot  recover  the  loan  (c) ;  and,  the  contract  being  void,  the  pawn- 
broker's lien  on  the  goods  for  the  amount  of  the  loan  is  void  also  (d). 
— The  statute  17  Geo.  III.  c.  42,  ss.  1,  2  enacted  that  bricks  shall  be 
made  of  a  certain  size,  and  imposed  a  penalty  for  default ;  the  plaintiff 
having  sold  and  delivered  bricks  which  were  under  the  statutable 
size,  it  was  held  that  he  could  not  recover  the  price  (e). — The  statute 
1  &  2  Vict.  c.  ci.  s.  3  enacted  that  upon  a  sale  of  coals  delivered  within 
twenty-five  mUes  of  the  general  post-office,  the  seller  should  deliver 
to  the  purchaser  a  ticket  in  a  certain  form,  and  in  default  of  so  doing 
should  be  liable  to  a  penalty  of  £20 ;  it  was  held  that  a  seller  of  coals, 
having  neglected  to  deliver  a  ticket  with  certain  coals  sold  and  de- 
livered, could  not  recover  the  price  (/). — The  statute  36  Geo.  III.  c. 
86,  s.  3  enacted  that  every  farmer,  etc.,  shall  pack  butter  for  sale  in 
vessels  marked  and  branded  as  required  by  the  Act,  under  a  penalty 
of  £5  for  every  default ;  it  was  held  that  the  Act  prohibited  the  sale 
of  butter  in  vessels  not  properly  marked,  and  a  farmer  having  sold 
butter  in  such  vessels,  the  sale  was  void,  and  he  could  not  recover  the 
price  (ff). — By  the  statute  commonly  called  the  Tippling  Act,  24  Geo. 
II.  c-  40,  s.  1,  amended  by  25  &  26  Vict.  c.  38,  the  sale  on  credit  of 


(a)    Atkyns  v.  Kinnier,  4  Ex.  776.  (d)  Fergusson  v.  Norman,  5  Bins.  N. 

(6)  HiUcm  V.  Eckersley,  6  E.  &  B.  47,  C.  76;  6  Scott,  794. 

66;  25  L.  J.  Q.  B.  199.  (e)  Law  v.  Hodson,  2  Camp.  147;  11 

(c)  Attenborough    v.  London,  8  Ex.  East,  300. 

661 ;  Hornby  v.    Close,  Weekly  Notes,  (/)  Cundell  v.  Dawson,  4  C.  B.  376. 

1867,  p.  15  (g)  Forster  v.  Taylor,  5  B.  &  Ad.  887. 
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spirits  in  quantities  of  less  value  than  twenty  shillings  to  be  consumed 
on  the  premises  is  prohibited ;  consequently,  a  debt  for  spirits  sold 
contrary  to  the  Act  is  void  and  cannot  be  recovered  (a). — ^By  9  Geo. 
IV.  c.  61,  s.  18,  the  sale  of  exeiseable  liquors  sold  by  retail  to  be  con- 
sumed on  the  premises  can  only  be  carried  on  upon  premises  duly 
licensed ;  consequently,  a  sale  of  such  liquors  upon  unlicensed  prem- 
ises is  void  (J). — By  the  statute  5  &  6  Wm.  IV.  c.  63,  s.  3,  regulat- 
ing the  imperial  standard  of  weights  and  measures  for  the  sale  of 
goods,  the  use  of  weights  and  measures  different  from  the  imperial 
standard  is  prohibited ;  consequently,  contracts  for  the  sale  of  goods 
by  weights  and  measures  contrary  to  the  statute  are  void  (c). — A 
printer  cannot  recover  the  price  of  printing  a  book  unless  he  has  com- 
plied with  the  provisions  of  the  statute  39  Geo.  III.  c.  79,  s.  27,  by 
aflSxinghis  name  to  it  (<?) ;  nor  can  he  recover  the  price  for  printing 
unless  his  printing  press  is  duly  registered  as  required  by  statute  (e). 
— The  sale  of  game  is  regulated  by  1  &  2  Wm.  IV.  c.  32,  and  a  con- 
tract made  contrary  to  the  provisions  of  that  statute  is  void  (/). 

Contracts  by  disqualified  persons.— Persons  carrying  on  certain 
trades  and  businesses  are  regulated  by  special  statutes ;  and  the  con- 
tracts made  by  them  in  those  trades  and  businesses,  without  conform- 
ing to  such  statutes,  are  illegal  and  void,  of  which  the  following  are 
examples : — By  the  statute  6  Anne,  c.  16,  it  is  required  that  all 
brokers  within  the  City  of  London  shall  be  duly  licensed ;  and  if  a 
person  exercises  the  business  of  a  broker  without  being  licensed  ac- 
cording to  the  statute,  he  cannot  maintain  an  action  for  his  services 
and  commission  {g). — The  statute  46  Grco.  III.  c.  43,  s.  5,  enacts  that 
no  person  shall  exercise  the  calling  of  an  appraiser  or  act  as  such 
without  taking  out  a  license ;  consequently,  it  is  held  that  if  a  per- 
son acts  as  an  appraiser  without  being  licensed  as  required  by  the 
statute  he  cannot  recover  the  remuneration  for  his  services  (h). — A 
manufacturer  of  and  dealer  in  tobacco,  not  duly  licensed  as  required 
by  the  statute  6  Geo.  IV.  c.  81,  cannot  recover  the  price  of  tobacco 
sold  by  him  (t).— The  Medical  Act,  21  &  22  Vict.  c.  90,  s.  32,  enacts 
that  no  person  shall  be  entitled  to  recover  any  charge  for  medical  or 
surgical  advicBj  attendance  or  medicine,  unless  he  shall  prove  upon 
the  trial  that  he  is  registered  under  that  Act.    This  enactment  does 


(o)  Hughes  v.  Done,  1   Q.  B.  294;  (e)  Day  v.  Hemming,  9  W.  E.  Q.  B. 

Scott  V.  QiVmore,  3  Taunt.  226;  and  see  703. 

post,  842.  (/)  Porritt  v.  Baker,  10  Ex.  759. 

(6)  Hamilton  v.  Grainger,  5  H.  &  N.  (ff)  Cope  v.  Rowlands,  2  M.  &  W.  149; 

40  Smith  V.  Undo,  4  C.  B.  N.  S.  395;  27  L. 

(c)  Itosseter  v.  Cahlman,  8  Ex.  361;        J-  C-  P.  196,  385.  

Jones  V.  Giles,  10  Ex.  119;  11  Ex.  393;  ('0  Palk  v.  Force,  12  Q.  B.  666. 

Hughes  v.  Humphreys,  3  E.  &  B.  954.  ( 0  Smith  v.  Mawhood,  14  M.  &  W. 

(d)  Bensley  v.  Bignold,  5  B.  &  Aid.  452;  and  see  Johnson  v.  Hudson,  11 
335.  East,  180. 
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Qot  render  the  contract  by  an  unregistered  practitioner  void,  but  only 
requires  him  to  register  and  prove  his  registration  at  the  trial ;  if  he 
can  prove  this,  it  is  no  objection  to  his  claim,  that  he  was  not  regis- 
tered at  the  time  of  giving  his  attendance  and  advice,  or  even  when 
he  issued  the  writ  in  the  action  (a). 

By  the  statutes  regulating  the  practice  of  attorneys,  they  are  re- 
quired to  be  admitted  and  enrolled  as  attorneys  and  to  take  out  a 
stamped  certificate ;  and  if  a  person  acts  or  does  business  as  an  at- 
torney, without  having  qualified  himself  according  to  those  statutes, 
he  is  not  entitled  to  recover  any  fee  or  reward  for  the  services  ren- 
dered or  the  business  done  (J).  By  the  Act  for  consolidating  and 
amending  the  laws  relating  to  attorneys  and  solicitors  (c),  an  attor- 
ney who  permits  his  name  to  be  used  for  the  profit  of  an  unquali- 
fied person,  or  does  any  act  to  enable  an  unqualified  person  to  act 
as  an  attorney,  is  liable  to  be  struck  off  the  roll ;  by  virtue  of  this 
enactment  it  is  held  that  an  agreement  by  an  attorney  to  take  into 
partnership  in  the  business  a  person  not  admitted  as  an  attorney  is 
void  on  the  ground  of  illegality  (d).  The  statute  44  Geo.  III.  c.  98, 
s.  14,  imposes  a  penalty  upon  persons  drawing  conveyances  or  deeds, 
except  those  who  are  properly  qualified  by  law  for  that  purpose ;  it 
was  held  that  a  person  not  properly  qualified  could  not  recover  for 
his  services  in  drawing  and  preparing  conveyances  and  deeds  (e). 

Trading  with  an  enemy. — Trading  with  an  enemy  without  the 
license  of  the  Crown  is  illegal ;  and  the  contracts  made  with  an  enemy 
during  war  are  void  (/). 

A  policy  of  insurance  on  ships  or  goods  of  an  enemy  is  illegal  (g). 
So,  a  policy  of  insurance  on  goods  bought  by  a  British  subject  in  an 
enemy's  country,  and  shipped  from  a  port  of  that  country  in  a  neu- 
tral ship,  was  held  illegal  and  void  (h).  A  contract  of  insurance  on 
a  foreign  ship  or  goods  against  British  capture  is  illegal ;  and  every 
insurance  on  a  foreign  ship  or  goods  impliedly  excepts  such  cap- 
ture (i). 

(a)  Turner  Y- Beynall,  14  C  B,  "S.  8.  v.  Inglis,  8  East,  273;    Usparicha  v. 

328;  32  L.  J.  C.  P.  164.  Noble,  13  East,  332;  Mennett  v.  Bonham, 

(6)  See  6  &  7  Vict.  c.  73,  ss.  2,  26,  35;  15  East,  477;  Boulton  v.  Dobree,  2  Camp. 

23  &  24  Vict.  c.  127,  s.  26.  163. 

(c)  6  &  7  Vict.  C.73,  s.  32,  re-enacting  (g)  Bristow  v.    Towers,  6  T.  R.  35; 
22  Geo.  II.  c.  46,  s.  .11.  and  see  Brandon  v.  Nesbitt,  6  T.  E.  23. 

(d)  Williams  v.  Jones,  5  B.  &  C.  108.  (h)  Potts  v.  Bell,  8  T.  E.  S48. 

(e)  Taylor  v.  Crowland  Gas  Co.,  10  (i)  Furtado  v. Bodgers,3B.  &  P.  191; 
Ex.  293.  Kellner  v.  Le  Mesurier,  4  East,  396; 

(/)  Potts  V.  Bell,  8  T.  E.  548;  Wil-  Oamba  v.  Le  Mesurier,  4   East,  407. 

lison  V.  Patteson,  7  Taunt.  439;  and  see  Whether  the  insurer  is  liable  for  capture 

per  Gibbs,  C.  J.,  Antoine  v.  Morshead,  by  the  government  of  the  foreigner  in- 

6 Taunt.  237, 239;  Clementsonv.  Blessig,  sured,  see  Conway  v.  Gray,  10  East,  536; 

11  Ex.  135,  141,  n.  (o);  as  to  the  license  Aubert  v.  Gray,  3  B.  &  S.  163,  169;  32 

of  the  Crown  see  Wells  v.  Williams,  1  L.  J.  Q.  B.  50. 
L.  Kaym.  282;  1  Salk.  46;  Kensington. 
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A  contract  made  by  an  agent  in  this  country  on  behalf  of  a  foreign 
enemy  is  illegal ;  and  the  agent  cannot  recover  upon  it,  though  it 
was  made  in  his  own  name,  and  though  the  principal  was  indebted 
to  him  in  a  greater  amount  than  the  value  of  the  contract  (a). 

A  British  subject,  or  the  subject  of  a  neutral  state,  voluntarily 
residing  in  a  hostile  country  and  trading  there,  is  in  the  same  posi- 
tion, in  this  respect,  as  an  alien  enemy,  and  contracts  made  with 
him  are  illegal  (b).  A  prisoner  of  war  detained  in  a  hostile  country 
is  not  in  the  same  position,  and  has  been  held  liable  on  a  bill  accept- 
ed by  him  whilst  a  prisoner  (c).  A  prisoner  of  war  in  this  country 
was  held  entitled  to  recover  upon  a  contract  for  services  rendered  by 
him  whilst  a  prisoner  (d).  A  British  subject,  domiciled  in  a  foreign 
neutral  state,  is  so  far  assimilated  to  a  subject  of  that  state  that  he 
may  lawfully  trade  with  another  foreign  state,  though  the  latter  state 
is  at  war  with  this  country ;  and  his  contracts  made  in  the  course 
of  such  trade  will  be  recognized  here  (e) ;  and  it  seems  that,  if  domi- 
ciled in  a  hostile  state,  he  may  lawfully  trade  with  a  neutral  state 

A  ransom  bill  given  to  an  enemy  to  redeem  a  ship  or  goods  cap- 
tured in  war  was  valid,  and  an  action  might  be  brought  upon  it  after 
the  return  of  peace,  until  the  passing  of  a  statute  by  which  such  con- 
tracts were  rendered  illegal  and  void,  unless  in  the  case  of  extreme 
necessity  to  be  allowed  by  the  Court  of  Admiralty  (ff). 

It  is  a  rule  of  law  that  an  enemy  cannot  sue  in  the  courts  of  this 
country  during  the  continuance  of  war  (h),  except  by  license  from 
the  Crown  (i) ;  therefore,  an  enemy,  during  war,  cannot  commence 
an  action  on  a  contract  entered  into  before  the  war  began,  nor  con- 
tinue an  action  commenced  before  the  war  began  (j). 

The  plea  that  the  plaintiff  has  become  an  enemy  since  the  making 
of  the  contract  is  not  a  plea  in  bar,  but  only  a  plea  in  abatement  of 
the  action,  showing  the  disability  of  the  plaintiff  to  sue  during  the 
continuance  of  the  war  (k).    Upon  this  principle,  an  enemy  was  ad- 


(a)  Brandon  v.  NesUtt,  6  T.  E.  23.  Tates  v.  Sail,  1  T.  R.  73;  Webb  v. 

(6)  WUlison    V.  Patteaon,  7  Taunt.  Brooke,  3  Tannt.  6. 

439;  M'Connell-v.  Hector,  3  B.  &  P.  113;  (h)  See  per  Gibbs.  C.  J..  Antoine  v. 

CMealey  v.  Wilson,  1  Camp.  482;  and  Morshead,  6  Taunt.  237,  239;  Alcinous 

see  Roberts  v.   Hardy,  3  M.  «fe  S.  533;  v.  Nigreu,  4  E.  &  B.  217;  24  L.  J.  Q. 

Albretcht  v.  Sussman,  2  V.  &  B.  323.  B.  19. 

(c)  Antoine  v.    Morshead,  6  Taunt.  (i)  Wells   v.    Williams,  1  L.  Eaym. 
237;  Daubuz   v.   Morshead,  6    Tannt.  282;  1  Salk.  46. 

332.  (J )  Le  Bret  v.  Papillon,  4  East,  502. 

(d)  Sparenburghy.  Bannatyne,  13.&  (k)  Harman  v.  Kingston,  3  Camp.  150, 
P.  163.  153;  Flindt  v.    Waters,  15  East,   260; 

(e)  Bell  V.  Beid,  1  M.  &  S.  726.  the  Court  refused  to  allow  a  defendant 
(/)  Houriet  v.  Morris,  3  Camp.  303.  to  plead  such  a  plea  after  accepting  terms 
(flr)  22  Geo.  III.  c.  25;  45  Geo.  III.  c.  to  plead  Issuably.     Shepeler  v.  Durant, 

72;  see  Ricord  v.  Bettenham,  3  Burr.  14  C.  B.  582;  23  L.  J.  C.  P.  140. 
1734;  Comu  v.  Blackburne,  Doug.  641; 
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xnitted  to  prove  a  debt  under  a  bankruptcy,  the  dividend  being  reserved 
(a).  The  plea,  that  the  plaintiff  was  an  enemy  at  the  time  of  making 
the  contract,  is  a  plea  in  bar,  because  a  contract  with  an  enemy 
is  illegal  and  void  (b)  ;  and  a  contract  made  with  an  enemy  during 
war  does  not  become  valid  upon  the  return  of  peace  (c). 

The  declaration  of  war  may  make  the  performance  of  a  previous 
contract  illegal,  and  so  discharge  the  contract ;  thus,  a  charterparty 
to  load  a  cargo  at  a  foreign  port  was  held  to  be  discharged  by  a  dec- 
laration of  war,  because  it  became  impossible  for  the  charterer  to 
provide  the  cargo  without  trading  with  the  enemy  (d).  The  defendant 
undertook  to  pay  for  goods  to  be  shipped  by  the  plaintiff  to  a  subject 
of  a  foreign  country,  with  which  country  war  was  subsequently  de- 
clared, but  by  an  order  in  councU  the  shipping  of  goods  to  that  country 
was  allowed  for  sis  months  after  the  declaration  of  war,  within  which 
time  the  plaintifif  shipped  the  goods ;  it  was  held  that  there  was  no 
illegality  in  performing  the  contract  and  that  the  defendant  was  liable 
to  pay  for  the  goods  shipped  (e). 

A  charterparty  was  made  for  the  carriage  of  goods  from  a  port  of 
this  country  to  a  foreign  port,  and  before  sailing  an  embargo  was  laid 
by  the  government  of  this  country  on  shipping  proceeding  to  the  for- 
eign port  until  further  order  of  council;  it  was  held  that  the 
embargo  only  suspended,  and  did  not  dissolve  the  contract ;  and  that 
when  the  embargo  was  removed  the  validity  of  the  contract  was  re- 
stored (/).  An  insurance  on  foreign  ships  or  goods  is  rendered 
illegal  and  void,  as  against  British  capture,  by  a  declaration  of  war 
with  the  foreign  country  (g). 

Eestraint  of  marriage. — Restrictions  on  the  freedom  of  marriage 
are  contrary  to  public  policy,  and  agreements  creating  such  restric- 
tions are  void.  A  covenant  not  to  marry  with  any  person  besides  the 
covenantee,  there  being  no  promise  to  marry  the  covenantee,  nor  any 
reciprocal  promise  to  marry  on  the  part  of  the  covenantee,  was  held 
void  upon  this  ground  (A).  A  bond  given  by  a  widow,  conditioned 
to  pay  a  sum  of  money  in  case  she  should  marry  again,  was  held  void 
(»■).  A  wager  made  by  a  person  that  he  would  not  marry  within  six 
years  was  held  to  be  void,  on  the  ground  that  it  operated  in  restraint 


(a)  Exp.  Boussmaker,  13  Ves.  71.  (e)  Clementson  v.  Blessig,  11  Ex.  135. 

(J)  Ante,  p.  831 ;  BromOon  v.  Nesbitt,  (/)  Hadley  v.  Clarke,  8  T.  E.  259. 

6  T.  R.  23.  ((/)  Furtado  v.  Modgers,  3  B.   &  P. 

(c)  Willison    v.  Patteson,  7  Taunt.  191;  Gamha  v.  Le   Mesurier,  4  East, 
439.  407;  awte,  p.  83L 

(d)  Espoaito  V.  Bowden,  4  E.  &  B.  W  Lowe  v.  Peers,  4  Burr.  2225. 

963;  7i6.  7fi3;  24  L.  J.  Q.  B.  210;  27  i6.  (»)  Baker  v.  White,  2  Vern.  215;  see 

17;  and  see  Reid  v.  Hoskins,  5  E.  &B.  Newton  v.  Marsden,  2  J.  &  H.  356;  31 

729  ;  6  E.  &  B.  253  ;   25  L.  J.  Q.   B.  L-  J-  C.  690. 
55;  26  ib.  5. 
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of  marriage  (a).  But  a  restriction  against  marriage  with  one  specified 
person  is  not  illegal  (b). 

A  contract  to  procure,  or  bring  about  a  marriage  is  void ;  accord- 
ingly, a  bond  conditioned  to  pay  £500  within  three  months  after  the 
obligor  should  be  married  to  a  certain  lady  of  fortune,  being  made  for 
the  purpose  of  procuring  such  marriage,  was  decreed  in  equity  to  be 
void  (c). 

A  deed  made  in  order  to  provide  for  the  future  separation  of  hus- 
band and  wife  is  illegal  (<?) ;  but  a  deed  made  upon  the  occasion  of  an 
actual  separation,  providing  for  the  rights  and  liabilities  of  husband 
and  wife  living  separately,  is  not  illegal  (e). 

The  Court  of  Chancery  will  decree  specific  performance  of  an  agree- 
ment to  execute  a  lawful  deed  of  separation  (f),  and  will  enforce  the 
covenants  in  such  separation  deed  (ff).  A  covenant  by  the  husband 
not  to  sue  for  the  restitution  of  conjugal  rights  is  a  lawful  and  usual 
covenant  in  such  deed  (h),  and  will  be  enforced  in  equity  by  injunc- 
tion (i).  But  in  the  Divorce  Court,  following  the  law  of  the  Ecclesi- 
astical Courts,  deeds  providing  for  husband  and  wife  living  separately 
are  held  illegal,  and  are  not  recognized  (J);  and  an  agreement  to 
live  separate  is  no  answer  to  a  suit  for  restitution  of  conjugal  rights 
(k) ;  but  an  agreement  not  to  institute  proceedings  in  the  Divorce 
Court  is  a  bar  to  a  suit  for  divorce  in  respect  of  previous  miscon- 
duct {I). 

The  compromise  of  a  suit  for  a  divorce  in  consideration  of  a  sum  of 
money  to  be  paid  to  the  petitioner  by  the  co-respondent  is  against 
pubUc  policy ;  and  the  Court  of  Chancery  will  not  entertain  a  bill  for 
the  specific  performance  of  such  a  contract  (m). 

Immoral  contracts- — ^Agreements  concerning  certain  matters  have 
been  held  void,  as  beiag  contrary  to  the  rules  of  morality ;  thus,  a 
promise  made  by  a  man  to  a  woman  in  consideration  of  future  ilUcit 
cohabitation  is  void(w).    A  promise  made  in  consideration  of  the 

(a)  Eariley  v.  Bice,  10  East,  23;  see  (g)  Sanders  y.  Modway,  16  Beav.  207; 

am,U,  p.  817.  22  L.  J.  C.  230;   Wehster  v.  WebsUr,  4 

(6)  Topham  v.  Duke  of  Portland,  32  De  G.  M.  &  G.  437;  22  L.  J.  C.  837; 

L.  J.  C.  81,  92;  and  see  fvirther  as  to  Williams  v.  Bailey,  L.  Bep.  2  Eq.  731. 
contracts  In  restraint  of  marriage,  ^tfeins  (h)  Wilson  v.  Wilson,  5  H.  L.  C.  40; 

V.  Farr,  1  Atk.  287;  Woodhouse  v.  Ship-  23  L.  J.  C.  697. 
ley,  2  Atk.  535;  .Box  v^  -DayJ  Wils.  59;  Ji)  Hunt  y.  Hunt,  31  L.  J.  C.  161 


Cock  V.  Richards,  10  Ves.  437.  (J )  Mortimer  v.  Mortimer,  2 

(c)  Hall  V.  Potter,  3  Lev.  411.  318;  and  see  Hunt  v.  Hunt,  31  L.  J.  C. 

(d)  Hindley  v.  Marquis  of  Westmeath,  161,  177. 

6  B.  &  C.  200.  {k)  Spering  v.  Spering,  32  L.  J.  P.  & 

(e)  Jones  v.  Waite,  6  Bing.  N.  C.  341;  M.  116. 
Wilson  V.   Mushett,  3  B.  &  Ad.  743;  {I)  Rowley  v.  Rowley,  33  L.  J.  P.  & 


Randle  v.  Oould,  8  E.  &  B.  457;  27  L.  M.  541;  L.  Rep.  1  Divorce  Ap.  63. 
J.  Q.  B.  57;  Jee  v.  Thurlow,  2  B.  &  C.  (m)  Gipps  v.  Hume,  31 L.  J.  C.  37, 

547.  in)  R.-v."--      ------ 

(/)  Wilson  V.  Wilson,  5  H.  L.  C  40;  912;   Walker 

23  L.  J.  C  697.  3  Burr.  1568. 
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cessation  of  illicit  cohabitation  is  void  for  want  of  consideration  (a) ; 
so  also,  a  promise  made  in  consideration  of  past  illicit  cohabitation,  or 
as  a  compensation  for  past  seduction  (b).  In  the  two  latter  cases  the 
promises  are  void,  not  on  account  of  the  illegality  of  the  considera- 
tion, but  on  account  of  the  absence  of  all  consideration ;  therefore  a 
bond  given  under  similar  circiunstances  would  be  valid  (c).  A  bond 
given  by  the  father  of  illegitimate  children  to  the  mother  to  secure 
her  an  annuity,  in  consideration  of  her  giving  up  the  care  and  custody 
of  the  children,  was  held  to  be  founded  on  a  valid  consideration,  and 
not  to  be  a  voluntary  bond  (d). 

Upon  similar  grounds  a  printseller  cannot  recover  the  price  of  libel- 
lous and  immoral  publications  sold  by  him  (e) ;  and  a  printer  cannot 
recover  the  price  of  printing  a  libellous  and  immoral  work  (/). 

Contracts  made  for  an  illegal  purpose. — ^An  agreement  in  which 
no  illegality  appears  and  of  which  neither  the  consideration  nor  the 
promise  in  itself  imports  any  illegality,  may,  nevertheless,  be  made 
for  an  illegal  purpose ;  and  the  agreement,  though  unobjectionable  in 
its  terms,  is  then  rendered  void  by  the  illegahty  of  the  purpose  for 
which  it  is  made.  There  must  be  a  participation  in  the  illegal  purpose 
for  which  the  agreement  is  made  in  order  to  deprive  a  party  of  the 
benefit  of  it ;  but  a  knowledge  of  the  illegal  purpose  is,  in  general,  a 
sufficient  ground  to  infer  such  participation,  and  it  is  not  necessary 
that  he  should  have  stipulated  for  a  share  of  the  profits,  or  for  pay- 
ment out  of  the  profits  to  be  made  in  carrying  out  the  illegal  pur- 
pose (gr). 

If  goods  are  sold  for  the  purpose  of  being  used  in  an  unlawful  man- 
ner the  contract  of  sale  is  void,  and  the  seller  cannot  recover  the  price. 
A  druggist  who  had  sold  and  delivered  to  a  brewer  certain  articles  to 
be  used  in  the  manufacture  of  beer  contrary  to  the  statute  42  Geo.  III. 
c.  38,  was  held  not  to  be  entitled  to  recover  the  price  (h).  So,  the 
price  of  goods  sold  for  the  purpose  of  being  used  in  the  business  of  a 
brothel  (i),  or  the  price  of  goods  sold  or  let  to  a  prostitute  for  the  pur- 
pose of  carrying  on  her  trade,  cannot  be  recovered  (j), 

A  contract  for  the  sale  of  goods  made  for  the  purpose  of  smuggling 
them  from  abroad  into  this  country  in  contravention  of  the  revenue 

(a)  Binnington  v.  Wallis,  4  B.  &  Aid.  551,  557;   Pearce  v.  Brooks,  L.  Eep.  1 

650.  Ex.  213;   35  L.   J.  Ex.   134;    and  see 

(6)  Beaumont  v.  Beeve,  8  Q.  B.  483.  Bowry  v.  Bennet,   1  Camp.  348;  Lloyd 

ic)  Annandale  v.  Harris,  2  P.  Wms.  v.  Johnson,  IB.   &  P.  340;  Smith  v. 

432;  Gibson  v.  Dickie,  3  M.  &  S.  463;  White,  L.  Eep.  1  Eq.  626;  35  L.  J.  C. 

Nye  V.  Moseley,  6  B.  &  C.  133;  Turner  454. 

V.  Vaughan,  1  Wils.  339.  (h)  Langton  v.  Hughes,  1 M.  &  S.  593. 

(d)  Be  PlasketVs  Estate,  30  L.  J.  C.  (i)  Hamilton  v.  Grainger,  5  H.  &  N. 
606.  40;    Bowry  v.  Bennet,    1  Camp.  348; 

(e)  Fores  v.  Johnes,  4  Esp.  97.  Lloyd  v.  Johnson,  1  B.  &  P.  340. 

(f)  Poplett  V.  Stockdale,  Ry.  &  Moo.  (j)  Pearce  v.  Brooks,  L.  Eep.  1  Ex. 
SsY.  213;  35  L.  J.  Ex.  134. 

{g)  Lightfoot  v.    Tenant,   1  B.   &  P. 
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laws  is  void,  and  the  price  cannot  be  recovered  (a)  ;  but  it  is  said  to 
be  a  principle  of  law  that  no  country  takes  notice  of  the  revenue  laws 
of  another,  and  accordingly  it  has  been  held  that  if  a  sale  of  goods  is 
made  abroad  for  the  purpose  of  smuggling  them  into  this  country,  the 
seller  may  sue  in  this  country  for  the  price  (b) ;  unless  he  is  an  actual 
participator  in  the  act  of  smuggling,  as  where  the  seller  packed  the 
goods  in  a  particular  manner  required  for  that  purpose  (c).  A  bond 
was  held  void  which  had  been  given  to  secure  the  price  of  goods  sold 
for  the  purpose  of  sending  them  to  a  foreign  port  and  there  reshipping 
them  for  trade  to  the  East  Indies,  without  the  license  of  the  East 
India  Company  required  by  law  for  such  trade  (d ). 

An  action  of  covenant  for  the  rent  of  premises  was  held  not  main- 
tainable, because  the  premises  were  demised  for  the  express  purpose 
of  being  used  for  an  illegal  object  (e).  So,  a  guarantee  for  rent  of 
premises,  let  for  the  purpose  of  retailing  excisable  liquors  without 
license,  was  held  void  (/).  If  lodgings  be  let  for  the  purpose  of 
enabling  a  prostitute  to  carry  on  her  trade,  an  action  cannot  be  main- 
tained for  the  rent  (^).  A  lessee  having  assigned  his  lease  absolute- 
ly, knowing  that  the  assignee  intended  to  use  the  house  as  a  brothel, 
was  held  not  entitled  to  recover,  on  a  covenant  of  indemnity  con- 
tained in  the  assignment,  the  amount  which  he  had  been  compelled  to 
pay  for  dilapidations  at  the  expiration  of  the  lease  (A).  An  action  of 
covenant  for  payment  of  money  was  held  to  be  met  by  a  plea,  that 
the  money  was  the  purchase-money  of  land  sold  to  the  defendant  for 
the  purpose  of  being  resold  by  the  latter  in  an  illegal  lottery  (i). 

Upon  the  same  principle  money  lent  for  an  illegal  purpose  cannot  be 
recovered ;  as,  money  lent  for  the  purpose  of  carrying  on  anunUcensed 
theatre  {j ) ;  money  lent  for  the  purpose  of  settling  losses  on  illegal 
stock- jobbing  transactions  {k) ;  money  lent  for  the  purpose  of  playing 
at  an  illegal  game  {I) ;  but  money  lent  to  pay  bets  or  losses  at  gaming 
lost  to  a  third  person,  other  than  the  lender,  may  be  recovered  (m).  If 
the  loan  is  void  by  reason  of  the  illegal  purpose,  so  that  the  money 
cannot  be  recovered  on  the  contract  of  loan,  a  bond  or  other  security 
given  for  the  loan  is  also  void  (n). 

(a)  Biggs  v.  Lawrence,  3  T.  E.  454.  {h)  Smith  v.    White,  L.  Kep.  1  Eq. 

(ft)  Holman  v.  Johnson,  1  Cowp.  341;  626:  35  L.  J.  C.  454. 

Pellecat  v.  Angell,  2  C.  M.  &  E.  311.  (j)  Bridges  v.  Fisher,  3  E.&  B.  642; 

(c)  Waymell  v.  Beed,  5  T.  E.  599.  23  L.  J.  Q.  B.  276. 

(d )  Lightfoot  v.  Tenant,  1  B.  &  P.  ( j)  Be  Begnis  v.  Armistead,  10  Bing. 
551;  Paaiton  V.  Popham,  9  East,  408.  107;  and  see  Levy  v.  Yates,  8  A.  &  E. 

(e)  Gaslight  Co.  v.   Turner,  5  Bing.  129. 

N.  0.  666;    Flight  v.  Clarke,  13  M.  &  (fc)  Cannan  v.  Bryce,  3  B.  &  Aid.  179; 

W.  155.  and  see  Mortimer  v.  Gell,  4  C.  B.  543. 

(/)  Bilchie  v.  Smith,  6  C.  B.  462.  (!)  M'Kinnell  v.  Robinson,  3  M.  &  W. 

iff)  Girardy  v.  Bichardson,  1  Esp.  13,  434. 
and  see  Lloyd  v.  Johnson,  1  B.  &  P.  340;  (m)  Hill  v.  Fox,  4  H.  &  N.  359. 

Appleton  V.  Campbell,  2  0.  &  P.  347;  (n)  Cannan  \.  Bryce,  SB.  &A\d.  119, 

Jennings  v.  Throgmorton,  Ry.  &  M.  251.  185. 
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Money  paid  by  the  plaintiff  at  the  request  of  the  defendant  in  execu- 
tion of  an  illegal  purpose  cannot  be  recovered  (a).  Money  paid  at  the 
request  of  the  defendant  in  execution  of  wagering  contracts  void 
under  8  &  9  Vict.  c.  109,  s.  18,  but  not  otherwise  illegal,  may  be  re- 
covered (5). 

Contracts  in  fraud  of  a  third  party. — If  the  purpose  of  the 
agreement  is  to  defraud  or  injure  a  third  party,  it  is  illegal  and  void. 
The  plaintiff  had  contracted  with  Government  to  keep  horses  for  the 
army,  and  the  defendant  had  contracted  with  Government  to  supply 
them  with  forage ;  it  was  then  agreed  between  the  plaintiff  and  the 
defendant  that  in  consideration  of  the  plaintiff  not  drawing  the  forage, 
the  defendant  promised  to  pay  the  plaintiff  a  certain  sum  for  every 
ration  of  forage  so  left ;  the  contract  was  held  void,  the  consideration 
being  illegal  as  a  mode  of  cheating  the  Government  (c). 

Where  an  arrangement  is  come  to  between  an  insolvent  debtor  and  his 
creditors  to  accept  a  composition  for  their  debts  and  release  the  debt- 
or, if  any  one  of  the  creditors  stipulates  with  the  debtor  for  a  greater 
share  of  his  debt,  or  for  further  security,  than  the  other  creditors 
receive,  so  that  the  debtor  is  not  discharged  by  him  upon  the  same 
terms  as  by  the  other  creditors,  such  stipulation  is  illegal  and  void,  as 
being  a  fraud  upon  the  other  creditors  {d).  Arrangements  between 
creditors  and  an  insolvent  debtor  have  been  thus  described : — "  Each 
creditor  consents  to  lose  part  of  his  debt  in  consideration  that  the  others 
do  the  same,  and  each  creditor  may  be  considered  to  stipulate  with  the 
others  for  a  release  from  them  to  the  insolvent  in  consideration  of  the 
release  by  him.  Where  any  creditor,  in  fraud  of  the  agreement  to  ac- 
cept the  composition,  stipulates  for  a  preference  to  himself,  his  stipula- 
tion is  altogether  void  "  (e). 

Accordingly,  a  note  obtained  by  one  of  the  creditors  from  the  debt- 
or for  the  balance  of  his  debt  beyond  the  amount  of  the  composition, 
in  consideration  of  his  executing  the  deed  of  composition,  was  held  void 
as  a  fraud  upon  the  rest  of  the  creditors  (/)  ;  so,  a  note  given  under 
similar  circumstances  by  the  debtor  and  by  a  third  party  as  surety, 
was  held  void  against  the  surety  {g) ;  and  a  guarantee  by  a  third  party 
to  the  creditor  for  the  full  amount  of  his  debt,  in  consideration  of  his 
executing  the  composition  deed,  was  held  void  (A).    In  order  to  induce 

(a)  Cannan  v.  Bryce,  3  B.  &  Aid.  179;  (e)  Per  Erie,  J.,  Mallalieu  v.  Hodg- 

WKinnell  v.  Rohinson,  3  M.  &  W.  484.  son,  16  Q.  B.  689,  111;  20  L.  J.  Q.  B. 

(5)  See  ante,  p.  817;  Jeasop  v.  ImIt  339,  347;  l)miglish\.  Ifennejit,  36  L.  J, 

wyehe,  10  Ex.  614;  EnigU  v.  Cambers,  Q.  B.  10;  L.  Eep.  2  Q.  B.  49. 

15  C.  B.  562;  Bosewame  v.  Bitting,  15  (/)  Cockshottv.  Bennett,  2  T.  E.  763; 

C.  B.  N.  S.  316:  33  L.  J.  C.  P.  55.  Mallalieu  v.  Hodgson,  16  Q.  B.  689. 

(c)  Willis  V.  Baldwin,  2  Doug.  450.  (.9)  Wells  v.  Girling,  1  B.  &  B.  447; 

(d)  Cockshott  V.  Bennett,  2  T.  R.  763;  and  see  Bradshaw  v.  Bradshaw,  9  M.  <fc 
Jackson  v.  Lomas,  4  T.   E.   166;    per  W.  29. 

Bayley,  J.,  Lewis  v.  Jones,  4  B.  &  C.  (h)  Coleman  v.  Waller,  3  Y.  &  J.  212. 

506, 511;  Colemany.  Waller,S  Y.&  J.212. 
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the  creditor  to  agree  to  the  composition  a  third  party  gave  him  a  bill 
for  an  additional  amount,  and  afterwards,  in  order  to  secure  the  pay. 
ment  of  that  bill,  the  debtor  by  a  separate  deed  assigned  to  the  credi- 
tor a  policy  of  insurance  and  covenanted  to  keep  up  the  assurance ;  it 
was  held  that  the  deed  was  void  by  reason  of  the  original  illegal  pur- 
pose which  it  was  intended  to  carry  out  (a).  A  secret  bargain  where- 
by a  bankrupt  who  had  compounded  with  his  creditors  agreed  to  pay 
one  creditor  in  full,  in  consideration  of  his  becoming  surety  for  pay- 
ment of  the  composition,  was  set  aside  in  equity  as  a  fraud  upon  the 
other  creditors  (b). 

The  same  consequence  follows  where,  upon  the  making  of  a  compo. 
sition  deed,  a  creditor  stipulates  privately  for  a  collateral  security  either 
from  the  debtor  or  a  third  party,  beyond  what  is  agreed  for  by  the 
other  creditors  by  the  terms  of  the  composition,  although  the  security 
be  not  for  a  greater  amount  than  the  composition  (c). 

In  such  cases  the  whole  transaction  is  illegal  and  void,  and  the  cred- 
itor who  stipulates,  as  part  of  his  agreement  in  executing  the  composi- 
tion, to  have  a  greater  amount,  or  greater  security,  than  the  other  credi- 
tors, cannot  recover  even  the  amount  of  the  composition  (d).  So,  where  a 
composition  deed  is  executed  by  creditors  on  the  understanding  that  the 
debtor  is  released  from  all  his  debts,  and  a  creditor  signs  for  certain  debts 
only,  reserving  others,  he  cannot  afterwards  recover  the  latter,  because 
such  reservation  is  in  fraud  of  the  other  creditors  (e).  The  transaction 
is  also  void  as  against  the  debtor,  who  has  given  any  such  fraudulent 
preference  to  a  creditor  to  induce  him  to  execute  a  composition  deed ; 
so  that  where  the  debtor  sued  the  creditor  upon  a  covenant  contained 
in  the  deed  to  indemnify  him  against  outstanding  bills,  it  was  held 
that  the  creditor  might  plead  the  fraud  in  answer  to  the  action  (/). 

But  the  debtor  being  under  compulsion  and  so  not  inpari  delicto  with 
the  creditor,  may  reclaim  money  paid  to  the  creditor  to  induce  him  to 
execute  the  deed  (g);  and  if  he  has  been  compelled  to  paybiUs  or  notes 
given  by  him  to  the  creditor  for  the  same  illegal  purpose,  and  nego- 
tiated by  the  creditor,  he  may  recover  the  amount  from  the  creditor  (h). 

Effect  of  illegality  in  avoiding  the  contract.— The  effect  of 
Ulegahty  in  the  matter  or  purpose  of  an  agreement,  of  the  kinds 
described  above,  is  to  render  the  agreement  wholly  void  of  legal 

(a)  Geere -v.  Mare,  2  H.  &  C.  339;  33  (f)  Iliggins  v.  Pitt,  4  Ex.  312;  Dau- 

L.  J.  Ex.  50.  glish  v.  Tennent,  36  L.  J.  Q.  B.  10;  L. 

ib)  Wood  v.  Barker,  L.  R.  1  Eq.  139;  Rep.  2  Q.  B.  49. 

35  L.  J.  C.  276.  (Sf)  Atkinson  v.  Denby,  6  H.  &  N.  778; 

(c)  Leicester  v.  Base,  4  East,  372.  7  ib.  934;  30  L.  J.  Ex.  361;  31  ib.  362; 

(d)  Howden  v.  Haigh,  11    A.  &  E.  poat,  p.  841. 

1033.  (ft)  Smith  v.  Cvff,  6  M.  &  S.  160;  and 

(e)  Britten  v.  Hughes,  5  Bing.  460;  see  Wilson  v.  Ray,  lOA.  &E.  82;  Brad- 
and  see  Payler  v.  Somersham,  4  M.  &  shaw  v.  Bradshaw,  9'M.  &W.  29;  Hor- 
S.  423;  Harrhy  v.  Wall,  1  B.  &  Aid.  tomr.  Biley,  11  M.  &  W.  492. 

103;  Blackstone  v.  Wilson,  26  L.  J.  Ex. 
229. 
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efiEect ;  and  no  right  or  action  can  be  founded  upon  it  (a).  The  effect 
of  the  illegality  is  the  same,  in  whatever  form  the  proposed  contract 
is  framed,  whether  it  is  in  the  form  of  a  simple  contract  or  of  a  con- 
tract under  seal ;  if  the  contract  is  made  in  the  form  of  a  bond  and 
the  condition  is  Ulegal,  the  bond  is  void  (j). 

"With  respect  to  the  consideration  of  a  contract,  it  is  equally  re- 
quired to  be  legal,  whether  it  is  executory,  i.e.  a  matter  promised,  or 
whether  it  is  executed,  i.e  a  matter  performed ;  if  the  matter,  prom- 
ised or  performed,  is  illegal,  it  will  not  support  a  binding  promise. 
Though  a  contract  under  seal  does  not  require  a  consideration  to 
support  it,  and  it  is  not  necessary  that  one  should  appear  in  the 
written  terms  of  the  contract,  yet,  if  hx  fact  there  was  a  consideration 
for  the  contract,  it  must  be  a  lawful  one,  otherwise  the  contract  is 
void  (c). 

Extrinsic    evidence   admissible  to  show  illegality.— All  the 

circumstances  connected  with  a  contract  may  be  examined  in  order 
to  show  its  illegahty,  though  the  contract  in  its  terms  is  apparently 
imimpeachable.  Where  a  contract  is  made  in  writing,  and  even  where 
it  is  made  by  deed  under  seal,  and  contains  no  apparent  illegahty 
in  its  terms,  extrinsic  evidence  is  admissible  in  variance  of  its  terms  to 
show  that  the  transaction  was  illegal  and  void  (d). 

Effect  of  illegality  after  execution  of  the  contract. — If  a  party 
voluntarily  performs  an  illegal  contract  which  he  might  have  success, 
fully  resisted  on  the  ground  of  the  illegahty,  he  cannot  afterwards 
rely  on  the  illegaUty  for  the  purpose  of  avoiding  his  performance  of 
the  contract.  Thus,  money  fairly  lost  at  illegal  gaming,  and  paid,  can- 
not be  recovered  back  (e).  The  plaintiff  being  about  to  make  a  com- 
position with  his  creditors,  in  order  to  induce  the  defendant  to  sub- 
scribe the  deed,  gave  him  a  biU  for  the  balance  of  his  debt,  (which  was 
illegal  as  being  in  fraud  of  the  other  creditors,)  and  paid  it  voluntarily 
to  the  defendant ;  it  was  held  that  he  could  not  recover  back  the 
amount  (/). 

If  a  debtor  owes  the  same  creditor  two  debts,  one  arising  out  of  a 
legal  contract,  and  the  other  out  of  a  contract  void  for  illegality,  and 
makes  a  payment  without  specifically  appropriating  it  to  either  debt, 
the  creditor  may  exercise  his  right  of  appropriation  by  applying  it  to 

(a)  Holman  v.  Johnson,  1  Cowp.  341,  108;  R.  v.  Northwingield,  1  B.  <fe  Ad. 

343;   Wetherell  v.  Jones,  3  B.  &  Ad.  912;  Bridges  v.  Msher,  3  E.  &  B.  642; 

221,  226.  23  L.  J.  Q.  B.  276;  Geere  v.  Mare,  2  H. 

(6)  Co.  Lit.  206  5.  &  C.  339;  33  L.  J.  Ex.  50. 

(c)  Ante,  p.  33.  (e)  Thistlewood  v.  Cracroft,  1  M.  & 

((f)  Collins  V.   Blantem,  1  Smith,  L.  S.  500. 

C.  5th  ed.  310;  Paxton  v.  Popham,  9  (/')  Wilson  v.  Bay,  10  A.  &  E.  82. 
East,  408;   Williams  v.  Jones,  5  B.  &  C. 
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the  debt  arising  out  of  the  illegal  contract  (a) ;  but  if  neither  creditor 
nor  debtor  appropriates  the  payment,  the  law  appropriates  it  to  the 
debt  recognized  by  law  (5). 

So,  if  in  execution  of  an  illegal  agreement  money  is  paid  to  an 
agent  for  one  of  the  parties  and  is  received  by  the  agent  for  his  use, 
that  party  may  recover  it  from  the  agent,  who  cannot  set  up  the 
illegality  in  the  original  contract  in  answer  to  the  claim.  Thus, 
a  broker,  having  effected  a  policy  of  insurance  on  a  ship  for  an  illegal 
voyage,  and  having  received  the  amount  from  the  underwriters  upon 
the  loss  of  the  ship,  was  held  bound  to  pay  over  the  amount  to  the 
shipowner  notwithstanding  the  illegality  of  the  policy  (c).  So,  an 
agent  who  has  sold  goods  for  his  principal,  and  received  the  price,  is 
boimd  to  pay  it  over  to  his  principal,  although  the  contract  of  sale  was 
illegal  and  void  (d).  So,  where  two  persons  joined  in  an  illegal  wager 
which  they  won,  and  the  whole  amount  was  paid  to  one  of  them,  the 
other  was  held  entitled  to  recover  his  share  from  the  one  who  had 
received  the  whole  (e). 

Money  paid  as  the  consideration  of  an'illegal  contract. — Whilst 
an  illegal  agreement  remains  executory,  the  party  who  has  paid  money 
as  the  consideration  of  it  may  repudiate  the  agreement  and  reclaim 
the  money.  A  wagering  contract  was  made  by  the  plaintiff  paying 
the  defendant  a  sum  of  money  in  consideration  of  the  defendant  bind- 
ing himself  to  pay  the  plaintiflf  an  annuity  of  a  certain  sum  until  the 
duties  on  hops  reached  a  certain  amount ;  it  was  held  that,  the  con- 
tract being  illegal,  the  plaintiffs  might  demand  and  recover  back  the 
sum  paid  by  him  (/").  So,  money  deposited  with  a  stake-holder  upon 
an  illegal  wager  may  be  reclaimed  at  any  time  before  it  is  paid  over 
according  to  the  event. 

The  plaintiff,  having  paid  money  as  the  consideration  of  a  contract 
which  he  is  entitled  to  rescind  on  the  ground  of  illegality,  must  give 
notice  to  the  other  party  that  he  rescinds  the  contract  and  reclaims 
his  money,  before  he  can  maintain  an  action  to  recover  it  (g). 

After  execution  of  the  contract. — But  after  the  contract  has  been 
executed,  the  money  paid  as  the  consideration  of  it  can  no  longer  be 
recovered.  Where  the  plaintiff  paid  a  premium  for  a  wagering  insur- 
ance upon  a  ship  in  which  he  had  no  interest,  it  was  held  that,  after 
the  ship  had  safely  completed  the  voyage  insured,  he  could  not  recover 

(a)  Philpott  V.  Jones,  2  A.  &  E.  41;  and  see  Nicholson  v.  Gooch,  5  E.  &  B. 
Crookshank  v.  Rose,  5  C.  &  P.  19.  999;  25  L.  J.  Q.  B.  137,  147. 

(b)  Wright  v.  Laing,  3  B.  &  C.  165.  (e)  Johnson  v.  Lansley,  12  C.  B.  468. 

(c)  Tenant  v.  hlliott,  1  B.  &  P.  3.  (/)  Taippenden  v.  Bandall,  2  B.  &  P. 

(d)  Farmer  v.  Russell,  1  B.  &  P.  296;  467. 

Bousfield^.   Wilson,  16  M.  &  W.  185;  (g)  Paly  arty.  Leckie,  6  M.  cfe  S.  290; 

Gatty  V.  Field,  9  Q.  B.  431;   and  see 
Busk  V.  Walsh,  4  Taunt.  290. 
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back  the  premium  (a).  So,  it  was  held  that  the  premium  for  the  re- 
assurance of  a  ship,  which  is  unlawful  by  19  Geo.  II.  c.  37,  after  the 
loss  of  the  ship,  could  not  be  recovered  back  (b). 

Where  the  parties  are  not  in  pari  delicto.— There  are  some  cases 
where  a  person  having  paid  money  as  the  consideration  for  an  illegal 
contract,  which  has  been  executed,  is  nevertheless  entitled  to  re- 
claim the  money  on  the  ground  that  he  is  not  equally  guilty  {in  pari 
delicto)  with  the  other  party  to  the  illegal  agreement  who  has  received 
the  money,  and  therefore  may  repudiate  the  contract  as  against  that 
party.  « The  rule  is,  in  pari  delicto  potior  est  conditio  defendentis  ; 
where  the  contract  is  executed,  and  the  money  paidw  joaH  delicto,  this 
rule  certainly  holds ;  and  the  party  who  has  paid  it  cannot  recover  it 
back.  For  instance,  in  bribery,  if  a  man  pays  a  sum  of  money  by  way 
of  a  bribe,  he  can  never  recover  it  in  an  action ;  because  both  the  plaint- 
iEE  and  the  defendant  are  equally  criminal.  But  where  contracts  or 
transactions  are  prohibited  by  positive  statutes,  for  the  sake  of  protect- 
ing one  set  of  men  from  another  set  of  men  ;  the  one,  from  their  situ- 
ation and  condition,  being  liable  to  be  oppressed  or  imposed  upon  by 
the  other  ;  there,  the  parties  are  not  in  pari  delicto  ;  and  in  furtherance 
of  these  statutes,  the  person  injured,  after  the  transaction  is  finished 
and  completed,  may  bring  his  action  and  defeat  the  contract.  For  in- 
stance, by  the  Statute  of  Usury,  (repealed  by  the  17  &  18  Vict.  c.  90,) 
taking  more  than  5  per  cent,  is  declared  illegal,  and  the  contract  void ; 
but  the  party  injured  may  bring  an  action  for  the  excess  of  interest'' 
(c). 

Other  instances  occur  in  the  following  cases : — Where  the  creditor 
of  a  bankrupt  obtains  money  from  a  person  as  the  consideration  for 
forbearing  to  oppose,  or  for  consenting  to  the  allowance  of  the  dis- 
charge of  such  bankrupt,  or  for  forbearing  to  petition  for  the  recall  of 
the  same,  which  is  forbidden  by  statute ;  the  money  so  obtained  may 
be  recovered,  although  the  payment  of  it  was  contrary  to  the  statute, 
and  although  the  bankrupt  has  had  the  benefit  of  his  discharge  {d). — 
A  person,  having  been  sued  in  a  qui  tarn  action  for  penalties,  paid  a 
sum  of  money  to  the  informer  in  order  to  compromise  the  action ;  it 
was  held  that  he  might  recover  back  the  money  so  paid,  because,  though 
the  composition  of  the  action  was  illegal,  he  was  not  in  pari  delicto 
with  the  informer  in  respect  of  such  illegal  composition  (e). — ^A  debtor 

(a)  Lowry  v.  Sourdieu,  Doug.  468.  (d)  Smith  v.  Bromley,  2  Doug.  696; 

(6)  Andree  v.  Fletcher,  3  T.  R.  266.  Browning  v.  Morris,  2  Cowp.  790,  792; 

(c)  Per  Lord  Mansfield,  Browning  v.  24  &  25  Vict.  c.  134,  s.  167. 

Morris,  2  Cowp.  790,  792;  and  see  Big-  (e)  Williams  v.  Hedley,  8  East,  378; 

gins  V.  Pitt,  4  Ex.  312,  324;  Reynell  v.  Unwin  v.  Lewp&r,  1  M.  &  G,  747;  see 

I,  1  De  G.  M.  &  G.  660,  679;  21  L.  anU,  p.  821. 


J.  C.  633,  651;  Osborne  v.  Williams,  18 
Ves.  379. 

Vol.  n-16 
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being  about  to  compound  with  his  creditors,  under  a  secret  agreement 
with  one  of  them  paid  him  a  sum  of  money,  over  and  above  the  composi- 
tion, as  consideration  for  his  subscribing  to  the  deed ;  it  was  held  that 
though  the  agreement  was  illegal  as  being  in  fraud  of  the  other  cred- 
itors, yet  the  debtor  was  entitled  to  recover  the  money,  because  not 
in  pari  delicto  with  his  creditor  (a).  And  where  under  similar  circum- 
tances  the  debtor,  instead  of  giving  money,  gave  the  creditor  his  prom- 
issory note,  which  the  creditor  negotiated  and  the  debtor  was  compelled 
to  pay  to  the  holder,  it  was  held  to  amoimt  to  the  same  thing,  and 
that  the  debtor  was  entitled  to  recover  the  sum  from  the  creditor  (p). 
But  the  circumstance  that  one  of  the  parties  to  an  illegal  agree- 
ment is  not  inpari  delicto  with  the  other,  though  it  may  entitle  him 
to  repudiate  the  agreement  and  recover  back  money  paid  to  the  other 
party  as  the  consideration  for  the  illegal  act  or  promise,  will  not 
entitle  him  to  enforce  an ,  executory  part  of  the  agreement  against 
the  other,  party  (c).  Thus,  where  a  composition  deed  was  entered 
into  between  a  debtor  and  creditors,  and  a  secret  arrangement  was 
made  with  one  of  the  creditors  in  fraud  of  the  others,  it  was  held  that 
neither  the  debtor  nor  the  creditor  could  sue  upon  the  covenants  in 
the  deed  {d). 

Effect  of  'illegality  in  part  of  the  consideration.— If  the  con- 
sideration is  in  part  illegal,  as  where  several  matters  together  form 
the  consideration,  and  one  or  some  of  them  are  iUegal,  the  promise 
given  for  such  consideration  is  wholly  void ;  for  it  is  impossible  in 
such  case  to  apportion  the  weight  of  each  part  of  the  consideration  in 
inducing  the  promise.  According  to  Tindal,  C.  J. : — "  If  either  part 
of  the  consideration  be  illegal,  the  whole  falls  to  the  ground ;  for  a 
party  cannot  enforce  a  contract  where  the  consideration  is  illegal, 
either  in  the  whole  or  in  part :  JFeatherstone  v.  Hutchinson  (e)  is  a 
direct  authority  on  that  point.  There,  a  promise  by  defendant  to 
pay  a  sheriff  the  debt  of  his  prisoner,  in  consideration  of  the  prisoner's 
being  set  at  large,  and  paying  the  defendant  two  shillings,  was  held 
void  as  to  the  whole"  (the  former  part  of  the  consideration  being 
contrary  to  the  statute  23  H.  VI.)  (/). 

A  bill  of  exchange  was  given  in  consideration  partly  for  spirituous 
liquors  sold  in  a  manner  contrary  to  the  statute  24  Geo.  II.  c.  40,  s. 
12,  and  partly  for  money  lent ;  Mansfield,  C.  J.,  said  :  «  The  statute 

(a)  AtkiMon  v.    Den&j/,  6  H.   &  N.  {&)  Biggins  v.  Pitt,  4  Ex.  312 ;  amte, 

778;  7  lb.  934;  30  L.  J.  Ex.  361;  31  %h.  838.  ^        ,.     ^ 

863;  see  anU,  p.  838.  (e)  Cro.  Eliz.  199. 

(6)  &m%fh  Y.   Cuff,  6  M.   &    S.  160;  (f)  Waite  v.  Jones,  1  Bing.  N.  C.  6^6, 

Hortm  V.  Rilerj,  11  M.  &  W.  492.  662;  and  see  Jones  v.  Waite,  5  Bmg.  N. 

(c)  See  per  Lord  Mansfield,  Browning  C.  341,  361 ;  Shackell  v.  Easier,  2  Bing. 

t.  Morris,  2  Cowp.  790,  793.  N.  C.  634,  646;  Hopkins  v.  Prescott,  4 

C.  B.  578. 
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makes  the  consideration  illegal,  not  merely  void ;  and  the  security  is 
entire  and  cannot  be  apportioned ;  and  since  it  is  partly  given  for  an 
illegal  consideration,  the  whole  bill  is  void  "  (a).  The  plaintiff,  who 
had  carried  on  the  business  of  a  law  stationer  and  held  the  office  of 
distributor  of  stamps  and  collector  of  assessed  taxes,  made  an  agree- 
ment for  the  sale  of  his  business  to  the  defendant  to  the  effect,  that  in 
consideration  of  the  sale  of  his  business  of  a  law  stationer,  and  that 
he  would  resign  the  offices  of  distributor  of  stamps  and  collector  of 
taxes  and  endeavor  to  procure  the  defendant  to  be  appointed  to  those 
offices,  the  defendant  promised  to  pay  £300  in  manner  therein  men- 
tioned ;  it  was  held  that  the  part  of  the  consideration  relating  to  the 
sale  of  the  offices  was  illegal,  and  therefore  the  promise  was  void,  and 
no  action  could  be  maintained  upon  it  (6). 

Effect  of  illegality  in  part  of  the  promise- — Where  an  agreement 
contains  several  promises,  or  a  promise  to  do  several  matters,  and  some 
of  the  matters  promised  are  illegal,  the  illegal  promises  only  are  void  for 
the  illegality,  and  the  promises  which  can  be  separated  from  the  illegal- 
ity may  be  enforced  (c).  «  Where  the  condition  of  a  bond  consists  of 
several  different  parts,  and  some  of  them  are  lawful  and  the  others 
not,  it  is  good  for  so  much  as  is  lawful,  and  void  for  the  rest"  (<?). 

A  lease  contained  a  covenant  by  the  lessee  to  pay  the  property  tax 
imposed  on  the  premises,  which  was  illegal  and  void  by  the  statute 
46  Geo.  III.  c.  65,  s.  115  ;  it  was  held  that  the  illegality  did  not  affect 
other  independent  covenants  in  the  leasej  such  as  that  for  pa3rment  of 
rent  (e).  A  deed  contained  a  covenant  to  pay  £300  and  interest,  and 
also  a  covenant  to  pay  the  property  tax  payable  for  the  said  £300 ; 
although  the  latter  covenant  was  illegal  and  void  under  the  above 
statute,  the  former  was  held  good  (/).  A  deed  granting  an  annuity 
contained  a  covenant  to  pay  the  annuity,  without  deduction  in  respect 
of  the  property  or  income  tax ;  the  covenant  was  held  good  for  the 
payment  of  the  annuity,  though  void  to  the  extent  of  the  deductions 
of  the  tax  (gr). 

Where  a  person  contracts  not  to  exercise  a  trade  within  specified 
limits,  which  are  reasonable,  and  also  within  other  specified  limits 
which  are  unreasonable  in  extent,  the  contract,  as  to  the  latter  part, 
is  void,  but  as  to  the  former  it  is  valid  (A).    In  such  contracts  it  is  a 

(a)  Scott  V.  Gillmore,  3  Taunt.  226;  {d)  1  Wms.  Saund.  66,  n.  (4);  New- 

see  per  Lord  Tenterden,  C.  J.,  Crook-  man  v.  Newman,  4  M.  &  S.  66. 

shank  V.  Rose,  5  C.  &  P.  19;  1  M.  &  (e)  Gaskell  v.  King,  11  East,  165. 

Kob.  100.  (/)  Wigg  v.  Shuttleworth,  13  East,  87. 

(6)  Hopkins  v.  Prescott,  4  C.  B.  578.  (g)  Howe  v.  Synge,  15  East,  440. 

(c)  PigoVs  Case,  11  Coke,  26  6;  and  (A)  Chesman  v.   Nainby,  2  L.  Baym. 

see  Greenwood  v.  Bishop  of  London,  5  1456;  Mallan  v.  May,  11  M.  &  W.  653; 

Taunt,  izi;  Doe d.  Thompson y.  Pitcher,  NichoUs  v.  Stretton,  10Q.B.346;  Green 

6  Taunt.  359;  Zerrison  v.  Cole,  8  Bast,  v.  Price,  13  M.  &  W.  695;  16  M.  &  W. 

231.                                  '  p.  346. 
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question  of  construction,  whether,  from  the  language  used,  the  cove- 
nant be  capable  of  division  (a). 

Effect  of  illegality  subsequent  to  contracting —A  contract,  legal 
at  the  time  of  making  it,  which  becomes  subsequently  illegal  by  a  change 
in  the  law,  is,  in  general,  discharged  by  such  illegality  (5).  Accordingto 
Holt,  C.  J. :— "  The  difference  where  an  Actof  Parliament  will  amotmt 
to  a  repeal  of  a  covenant  and  where  not  is  this :  where  a  man  cove- 
nants not  to  do  a  thing  which  was  lawful  for  him  to  do,  and  an  Act  of 
Parliament  comes  after  and  compels  him  to  do  it,  there  the  Act  re- 
peals the  covenant ;  and  vice  versd,  if  he  covenants  to  do  a  thing  which  is 
lawful,  and  an  Act  of  ParUament  comes  in  and  hinders  him  from  doing 
it,  the  covenant  is  repealed  (c).  But  where  a  man  covenants  not  to 
do  a  thing  which  was  unlawful  at  the  time  of  the  covenant,  and  after- 
wards an  Act  makes  it  lawful ;  the  Act  does  not  repeal  the  cove- 
nant." (d). 

The  defendants  covenanted  with  the  plaintiff  that  they  would  not 
raise  or  lower  the  level  of  a  certain  lake  belonging  to  the  plaintiff, 
from  which  they  had  the  right  to  draw  water,  beyond  certain  specified 
limits ;  an  Act  of  Parliament  subsequently  passed  for  the  erection  of 
certain  works  by  the  defendants,  which  rendered  it  necessary  for 
them  to  raise  the  level  of  the  water  in  the  lake  beyond  the  limit 
specified  in  the  covenant ;  it  was  held  that  an  action  would  not  lie 
against  them  for  a  breach  of  covenant  in  doing  that  which  the  legisla- 
ture obliged  them  to  do,  and  that  it  must  be  assumed  that  due 
provision  had  been  made  for  compensating  the  plaintiff  for  any  loss 
occasioned  by  the  intervention  of  the  legislature  (e).  A  private  Act 
of  Parliament  is  in  the  nature  of  an  agreement  between  the  parties,  and 
an  agreement  may  be  made  in  derogation  of  it,  provided  it  be  not 
inconsistent  with  the  public  interest.  Thus,  where  the  plaintiff  had 
agreed  with  the  promoters  of  a  railway  biU  to  bear  the  costs  of  ob- 
taining and  passing  the  bUl,  and  the  biU  was  passed  with  the  usual 
clause  charging  the  costs  on  the  company,  it  was  held  that  the  plaint- 
iff continued  bound  by  his  agreement  to  bear  the  costs  of  obtain- 
ing the  bin  and  could  not  recover  them  against  the  company  under  the 
Act  (/). 

"  If  from  a  change  in  the  pohtical  relations  and  circumstances  of 
this  country  with  reference  to  contracts  lawfully  made  at  the  time, 
they  have  become  incapable  of  being  carried  into  effect  without  der- 
ogating from  the  public  duty  which  a  British  subject  owes  to  his 

(o)  Price  v.  Cfreen,  16  M.  &  W.  346,  (d)  Brewster  v.  Kitchin,  1  Salk.  198; 

353.  1  L.  Raym.  317,  321. 

(6)  Atkinson  v.  Bitchie,  10  East,  530,  (e)  Wynn  v.   Shropshire  Union  Bail- 

634;  and  see  cases  cited  ante,  p.  106.  ways  and  Canal  Co.,  5  Ex.  420. 

(c)  Dyer,  27,  pi.  178;  28  a,  pi.  186.  (/)  Savin  v.  Hoylake  Railway  Co.,  L. 

Kep.  1  Ex.  9;  35  L.  J.  Ex.  52. 
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sovereign  and  the  state ;  the  non-performance  of  such  contracts  is  not 
only  excusable,  but  a  matter  of  duty  on  the  part  of  the  subject "  («)• 
Thus,  a  declaration  of  war  renders  illegal  the  performance  of  a  con- 
tract which  involves  trading  with  the  enemy,  and  discharges  the  con- 
tract (5). 

An  illegality  supervening  by  the  law  of  a  foreign  country  does  not 
excuse  a  breach  of  the  contract ;  the  foreign  law  may  render  it  impossi- 
ble in  fact  for  the  party  to  perform  his  contract,  but  such  impossibility 
offers  no  excuse  for  the  non-performance  (c).  It  is  no  answer  to  an 
action  of  debt  against  a  foreigner,  that  the  debt  had  been  confiscated 
and  paid  to  the  government  of  the  foreigner  during  a  time  of  war 
with  this  country ;  the  only  effect  of  war  upon  previous  contracts, 
recognized  by  the  law  of  nations,  being  to  prohibit  payment  while  the 
war  continues  (d). 

(a)  Atkinson  v.  Bitchie,  10  East,  530,  (e)  See  arete,  p.  107. 

534  (d)  Wolff  y.  Oxhoim,  6  M.  &  8. 93 ;  and 

(i)  See  ante,  p.  838.  see  ante,  p.  833. 
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CHAPTER  XI. 

UNLAWFUL  AGEBEMENTS.* 


FETHERSTON  v.  HUTCHINSON, 

Is  THE  King's  Bench,  Michaelmas  Tebu,  1590. 

[Beported  in  Croke  Elizabeth,  199.] 

Assumpsit,  and  declares,  That  whereas  the  plaintiff  had  taken  the 
body  of  one  H.  in  execution  at  the  suit  of  J.  S.  by  virtue  of  a  warrant 
directed  to  him  as  special  bailiff ;  the  defendant  in  consideration  he 
would  permit  hiTn  to  go  at  large,  and  of  two  shillings  to  the  defendant 
paid,  &c.,  promised  to  pay  the  plaintiff  all  the  money  in  which  H.  was 
condemned.  And  upon  assumpsit  it  was  found  for  the  plaintiff ;  and 
it  was  moved  in  arrest  of  judgment,  that  the  consideration  is  not  good, 
being  contrary  to  the  Statute  of  23  H.  6,  and  that  a  promise  and 
obligation  was  all  one.  And  though  it  be  joined  vrtth  another  con- 
sideration of  two  shillings,  yet  being  void  and  against  the  statute  for 
part,  it  is  void  in  all. 


COLLINS  V.  BLANTERN. 
In  the  Common  Pleas,  Eastee  Teem,  1767. 
[Reported  in  2  Wilson,  341.] 

[In  this  case,  which  is  also  reported  at  length  in  the  first  volume 
of  Smith's  Leading  Cases,  it  appeared  that  five  persons  stood  indicted 
on  the  prosecution  of  one  John  Rudge  for  perjury ;  that  an  agreement 
was  entered  into  between  John  Rudge,  the  plaintiff  Collins,  and  the 
five  persons  indicted,  by  which  the  plaintiff  Collins  was  to  give  a  prom- 
issory note  for  350Z.  to  Rudge  as  a  consideration  for  Rudge's  not 
appearing  to  give  evidence  as  prosecutor  on  the  trial ;  and  that  two 
of  the  persons  so  indicted  together  with  Blantern,  the  defendant,  were 
to  give  to  Collins  a  bond  for  700Z.  to  indemnify  him  against  the  note. 

(846)  *  Ch.  VI,  Finch. 
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It  also  appeared  that  Collins  had  given  Rudge  the  promissory  note, 
and  that  the  bond  had  been  delivered  to  Collins  according  to  the  term  of 
the  agreement.  Collins  sued  Blantern  on  the  bond.  The  defendant 
pleaded  first,  non  est  factum ;  and  secondly  the  facts  together  with  an 
averment  that  the  bond  was  void,  and  an  allegation  that  the  promissory 
note  was  still  \mpaid.    Ed.J 

Lord  Chief  Justice  Wilmot  delivered  the  opinion  of  the  Court  and 
pronounced  judgment  for  the  defendant  to  the  following  effect : 

Four  questions  are  to  be  considered : 

1st.  "Whether  it  doth  not  appear  from  the  facts  alleged  in  the 
second  plea,  that  the  consideration  for  giving  the  bond  is  an  illegal 
consideration  ? 

2nd.  Whether  a  bond  given  for  an  illegal  consideration  is  not 
clearly  void  at  common  law  ab  initio  ? 

3rd.  Supposing  the  bond  is  void,  whether  the  facts  disclosed  in  the 
plea  to  show  it  void  can  by  law  be  averred  and  specially  pleaded  ? 

4th.  If  they  can  be  pleaded :  then  whether  this  second  plea  is  duly, 
aptly,  and  properly  pleaded? 

1.  As  to  the  first  question,  it  hath  been  insisted  for  the  plaintiff 
that  he  was  not  privy  to  the  bargain  and  agreement,  so,  as  to  him 
there  appears  to  be  nothing  illegal  done  by  him.  But  we  are  all 
clearly  of  opinion,  that  the  whole  of  the  transaction  is  to  be  considered 
as  one  entire  agreement ;  for  the  bond  and  note  are  both  dated  upon 
the  same  day,  for  payment  of  the  same  sum  of  money  on  the  same 
day ;  the  manner  of  the  transaction  was  to  gild  over  and  conceal  the 
truth ;  and  whenever  courts  of  law  see  such  attempts  made  to  con- 
ceal such  wicked  deeds,  they  will  brush  away  the  cobweb  varnish, 
and  show  the  transactions  in  their  true  light.  This  is  an  agreement 
to  stifle  a  prosecution  for  wilful  and  corrupt  perjury,  a  crime  most 
detrimental  to  the  commonwealth ;  for  it  is  the  duty  of  every  man  to 
prosecute,  appear  against,  and  bring  offenders  of  this  sort  to  justice. 
Many  felonies  are  not  so  enormous  offences  as  perjury,  and  therefore 
to  stifle  a  prosecution  for  perjury  seems  to  be  a  greater  offence  than 
compounding  some  felonies.  The  promissory  note  was  certainly  void ; 
what  right  then  hath  the  plaintiff  to  recover  upon  this  bond,  which 
was  given  to  indemnify  him  from  a  note  that  was  void?  They  are 
both  bad,  the  consideration  for  giving  them  being  wicked  and  imlaw- 
ful. 

2.  As  to  the  second  point,  we  are  all  of  opinion  that  the  bond  is 
void  ab  initio,  by  the  common  law,  by  the  civil  law,  moral  law,  and 
all  laws  whatever  ;  and  it  is  so  held  by  all  writers  whatsoever  upon 
this  subject,  except  in  one  passage  in  Grotius,  lib.  2,  cap.  11,  sect.  9, 
where  I  think  he  is  greatly  mistaken,  and  differs  from  Puffendorf,  lib. 
3,  cap.  8,  sect.  8,  who,  in  my  opinion,  convicts  the  doctrine  of  Grotius. 
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In  Justin.  Instit.  lib.  3,  tit.  20,  de  turpi  causa,  sect.  23.  Quod  turpi  ex 
causa  promissum  est,  veluti  si  quis  homicidium  vel  sacrilegium  se 
facturum  promittat,  non  valet.  And  Vinnius,  in  his  commentary, 
carries  it  so  far  as  to  say,  you  shall  not  stipulate  or  promise  to  pay 
money  to  a  man  not  to  do  a  crime.  Si  quis  pecuniam  promiserit,  ne 
furtum  aut  ccedem  faceret,  aut  sub  conditione,  si  non  fecerit,  adhuc 
dieendum  stipulationem  nullius  esse  momenti ;  cum  hoc  ipsum  flag- 
itiosum  est,  pecuniam  pacisci  quo  flagitio  abstineas.  Dig.  lib.  1,  tit. 
5.    Code,  lib.  4,  tit.  7,  to  the  same  point. 

This  is  a  contract  to  tempt  a  man  to  transgress  the  law,  to  do  that 
which  is  injurious  to  the  community :  it  is  void  by  the  common  law : 
and  the  reason  why  the  common  law  says  such  contracts  are  void,  is 
for  the  public  good.  You  shall  not  stipulate  for  iniquity.  All  writers 
upon  our  law  agree  in  this,  no  polluted  hand  shall  touch  the  pure 
fountains  of  justice.  Whoever  is  a  party  to  an  unlawful  contract,  if 
he  hath  once  paid  the  money  stipulated  to  be  paid  in  pursuance  there- 
of, he  shall  not  have  the  help  of  a  court  to  fetch  it  back  again;  you 
shall  not  have  a  right  of  action  when  you  come  into  a  court  of  justice 
in  this  unclean  manner  to  recover  it  back.  Procul,  O !  procul  est 
profani.    See  Doct.  &  Stud.  fo.  12,  and  chap.  24. 

The  third  point  is,  Whether  this  matter  can  be  pleaded?  It  is 
objected  against  the  defendant  that  he  has  no  remedy  at  law,  but 
must  go  and  seek  it  in  a  court  of  equity  :  I  answer,  we  are  upon  a 
mere  point  of  common  law,,  which  must  have  been  a  question  of  law 
long  before  courts  of  equity  exercised  that  jurisdiction  which  we  now 
see  them  exercise ;  a  jurisdiction  which  never  would  have  swelled  to 
that  enormous  bulk  we  now  see  if  the  judges  of  the  courts  of  common 
law  had  been  anciently  as  liberal  as  they  had  been  in  later  times :  to 
send  the  defendant  in  this  case  into  a  court  of  equity,  is  to  say  there 
never  was  any  remedy  at  law  against  such  a  wicked  contract  as  this 
is  :  we  all  know  when  the  equity  part  of  the  Court  of  Chancery  began- 
I  should  have  been  extremely  sorry  if  this  case  had  been  without 
remedy  at  common  law.  Est  boni  judicis  ampliare  jurisdictionem : 
and  I  say,  est  boni  judicis  ampliare  justitiam ;  therefore,  whenever 
such  cases  as  this  come  before  a  court  of  law,  it  is  for  the  public  good 
that  the  common  law  should  reach  them  and  give  relief.  I  have 
always  thought  that  formerly  there  was  too  confined  a  way  of  thinking 
in  the  judges  of  the  common  law  courts,  and  that  courts  of  equity  have 
risen  by  the  judges  not  properly  applying  the  principles  of  the  common 
law,  but  being  too  narrowly  governed  by  old  cases  and  maxims,  which 
have  too  much  prevented  the  public  from  having  the  benefit  of  the  com- 
mon law.  It  is  now  objected  as  a  maxim,  that  the  law  will  not  endure 
a  fact  in  pais  dehors  a  specialty  to  be  averred  against  it,  and  that  a 
deed  cannot  be  defeated  by  any  thing  less  than  a  deed,  and  a  record 


Digitized  by  Microsoft® 


HOLMAN  V.  JOHNSON.  849 

by  a  record,  and  that  if  there  be  no  consideration  for  a  bond  it  is  a 
gift.  I  answer,  that  the  present  condition  is  for  the  payment  of  a 
sum  of  money,  but  that  pajmient  to  be  made  was  grounded  upon  a 
vicious  consideration,  which  is  not  inconsistent  with  the  condition  of 
the  bond,  but  strikes  at  the  contract  itself  in  such  a  manner  as  shows, 
that,  in  truth,  the  bond  never  had  any  legal  entity,  and  if  it  never  had 
any  being  at  all,  then  the  rule  or  maxim  that  a  deed  must  be  defeated 
by  a  deed  of  equal  strength  doth  not  apply  to  this  case.  The  law 
will  legitimate  the  showing  it  void  ab  initio,  and  this  can  only  be  done 
by  pleading.  Nothing  is  due  under  such  a  contract;  then  the  law 
gives  no  action,  the  debitum  never  existed ;  as  much  as  if  it  had  been 
said  it  shall  be  void  because  there  is  no  debt ;  but  if  this  wicked  con- 
tract be  not  pleadable,  it  will  be  good  at  law,  be  sanctified  thereby,  and 
have  the  same  legal  operation  as  a  good  and  an  honest  contract,  which 
seems  to  be  most  unreasonable  and  unrighteous,  and  therefore,  unless 
I  am  chained  down  by  law  to  reject  this  plea,  I  will  admit  it,  and  let 
justice  take  place.  "What  strange  absurdity  would  it  be  for  the  law 
to  say  that  this  contract  is  wicked  and  void,  and  in  the  same  breath 
for  the  law  to  say.  You  shall  not  be  permitted  to  plead  the  facts  which 
clearly  show  it  to  be  wicked  and  void  (a)  I 


HOLMANT  V.  JOHNSON. 

In  the  King's  Bench,  July,  1775. 

[Reported  in  1  Cowper,  341,  ] 

Assumpsit  for  goods  sold  and  delivered :  Plea  non  assumpsit  and 
verdict  for  the  plaintiff.  Upon  a  rule  to  show  cause  why  a  new  trial 
should  not  be  granted,  Lord  Mansfield  reported  the  case,  which  was 
shortly  this :  The  plaintiff  who  was  resident  at,  and  an  inhabitant  of, 
Dunkirk,  together  with  his  partner,  a  native  of  that  place,  sold  and 
delivered  a  quantity  of  tea,  for  the  price  of  which  the  action  was 
brought,  to  the  order  of  the  defendant,  knowing  it  was  intended  to  be 
smuggled  by  him  into  England :  they  had,  however,  no  concern  in  the 
smuggling  scheme  itself,  but  merely  sold  this  tea  to  him,  as  they 
would  have  done  to  any  other  person  in  the  common  and  ordinary 
course  of  their  trade. 

Mr.  Mansfield,  in  support  of  the  rule,  insisted,  that  the  contract  for 
the  sale  of  this  tea  being  founded  upon  an  intention -to  make  an  illicit 
use  of  it,  which  intention  and  purpose  was  with  the  privity  and  knowl- 
edge of  the  plaintiff,  he  was  not  entitled  to  the  assistance  of  the  laws 

(a)  The  remainder  of  the  judgment  on  the  third  question  and  the  judgment  on  the 
fourth  question  are  omitted.    Ed. 


Digitized  by  Microsoft® 


850  HOLMAN  V.   JOHNSON. 

of  this  country  to  recover  the  value  of  it.  He  cited  Huberus  2  vol. 
538, 539,  and  Jtohinson  v.  Bland  (a),  to  show  that  the  contract  must  be 
judged  of  by  the  laws  of  this  country,  and  consequently  that  an  action 
for  the  price  of  the  tea  could  not  be  supported  here. 

Mr.  Dunning,  Mr.  Davenport,  and  Mr.  BuUer,  contra,  for  the  plaint- 
iff, contended,  that  the  contract  being  complete  by  the  delivery  of 
the  goods  at  Dunkirk,  where  the  plaintiff  might  lawfully  sell,  and  the 
defendant  lawfully  buy,  it  could  neither  directly  nor  indirectly  be  said 
to  be  done  in  violation  of  the  laws  of  this  country ;  consequently  it 
was  a  good  and  valid  contract,  and  the  plaintiff  entitled  to  recover. 
It  was  of  no  moment  or  concern  to  the  plaintiff  what  the  defendant 
meant  to  do  with  the  tea,  nor  had  he  any  interest  in  the  event.  If  he 
had,  or  if  the  contract  had  been  that  the  plaintiff  should  deliver  the 
tea  in  England,  it  would  have  been  a  different  question ;  but  there 
was  no  such  undertaking  on  his  part.  They  pressed  the  argument 
ab  inconvenienti,  and  cited  several  cases.  Mss.  at  M.  Pri.  before 
Lord  Mansfield,  sittings  in  London. — ^An  action  brought  by  the  plaint- 
iffs, who  were  lace-merchants  in  Paris,  for  laces  (which  were  con- 
traband in  this  country)  sold  and  dehvered  to  the  defendant's  order 
at  Calais.  The  question  made  was.  Whether  the  vendor  of  contra- 
band goods  at  Paris  was  not  bound  to  run  the  risk  of  their  being 
smuggled  into  this  country?  But  Lord  Mansfield  held,  that  as  the 
contract  on  the  part  of  the  plaintiff  was  complete  by  his  delivering 
the  laces  at  Calais,  he  was  clearly  entitled  to  recover,  and  the  jury 
found  a  verdict  accordingly. — Faikney  v.  Meynous  and  Bichardson, 
East.  7  Geo.  3,  B.  R.  smce  reported  in  4  Burr.  2069,  &  1  Black.  633, 
where  one  partner  in  a  stock-jobbing  contract  lent  the  other  1500^.  to 
pay  his  moiety  of  the  differences  on  the  rescounter  day ;  and  though 
this  was  pleaded  to  the  bond,  the  court  upon  demurrer  over-ruled  the 
plea,  and  held  the  plaintiff  was  entitled  to  recover.  Bruston  v.  Clif- 
ford, in  Chan,  before  Lord  Camden,  4th  December,  1767.  Alsibrook  v. 
Hall  in  C.  B.  where  money  paid  for  the  defendant  for  a  gaming  debt 
was  held  recoverable  by  the  plaintifif. 

LoBD  Mansfibld.  There  can  be  no  doubt,  but  that  every  action 
tried  here  must  be  tried  by  the  law  of  England ;  but  the  law  of  Eng- 
land says,  that  in  a  variety  of  circumstances,  with  regard  to  contracts 
legally  made  abroad,  the  laws  of  the  country  where  the  cause  of  action 
arose  shall  govern.  There  are  a  great  many  cases  which  every  country 
says  shall  be  determined  by  the  laws  of  foreign  countries  where  they 
arise.  But  I  do  not  see  how  the  principles  on  which  that  doctrme 
obtains  are  applicable  to  the  present  case.  For  no  country  ever  takes 
notice  of  the  revenue  laws  of  another  (6). 

(a)  2  Burr.  1077,  s.  c.  1  Black.  Rep.  234,  25fi. 

(b)  Referring  to  this  passage,  Mr.  Pollock,  Principles  of  Contract,  4th  edit.  p.  282, 
remarks  that  as  a  general  proposition  it  is  strongly  disapproved  by  most  modem 
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The  objection,  that  a  contract  is  immoral  or  illegal  as  between 
plaintiflE  and  defendant,  sounds  at  all  times  very  ill  in  the  mouth  of  the 
.defendant.  It  is  not  for  his  sake,  however,  that  the  objection  is  ever 
allowed ;  but  it  is  founded  in  general  principles  of  policy,  which  the 
defendant  has  the  advantage  of,  contrary  to  the  real  justice,  as  between 
him  and  the  plaintiff,  by  accident,  if  I  may  so  say.  The  principle  of 
public  policy  is  this  :  ex  dolo  malo  non  oritur  actio.  No  court  will  lend 
its  aid  to  a  man  who  founds  his  cause  of  action  upon  an  immoral  or 
an  illegal  act.  If,  from  the  plaintiff's  own  stating  or  otherwise,  the 
cause  of  action  appears  to  arise  ex  turpi  causfi,  or  the  transgression  of 
a  positive  law  of  this  country,  there  the  Court  says  he  has  no  right  to 
be  assisted.  It  is  upon  that  ground  the  Court  goes ;  not  for  the  sake 
of  the  defendant,  but  because  they  will  not  lend  their  aid  to  such  a 
plaintiff.  So  if  the  plaintiff  and  defendant  were  to  change  sides,  and 
the  defendant  was  to  bring  his  action  against  the  plaintiff,  the  latter 
would  then  have  the  advantage  of  it ;  for  where  both  are  equally  in 
fault,  potior  est  conditio  defendentis. 

The  question  therefore  is,  Whether,  in  this  case,  the  plaintiff's  de- 
mand is  founded  upon  the  ground  of  any  immoral  act  or  contract,  or 
upon  the  ground  of  his  being  guilty  of  any  thing  which  is  prohibited 
by  a  positive  law  of  this  country.  An  immoral  contract  it  certainly 
is  not ;  for  the  revenue  laws  themselves,  as  well  as  the  offences  against 
them,  are  aU  positivi  juris.  What  then  is  the  contract  of  the  plaint- 
iff ?  It  is  this  :  being  a  resident  and  inhabitant  of  Dimkirk,  together 
with  his  partner,  who  was  born  there,  he  sells  a  quantity  of  tea  to  the 
defendant,  and  delivers  it  at  Dunkirk  to  the  defendant's  order,  to  be 
paid  for  in  ready  money  there,  or  by  bills  drawn  personally  upon  him 
in  England.  This  is  an  action  brought  merely  for  goods  sold  and 
delivered  at  Dunkirk.  Where  then,  or  in  what  respect  is  the  plaintiff 
guilty  of  any  crime  ?  Is  there  any  law  of  England  transgressed  by  a 
person  making  a  complete  sale  of  a  parcel  of  goods  at  Dunkirk,  and 
giving  credit  for  them  ?  The  contract  is  complete,  and  nothing  is  left 
to  be  done.  The  seller,  indeed,  knows  what  the  buyer  is  going  to  do 
with  the  goods,  but  has  no  concern  in  the  transaction  itself.  It  is 
not  a  bargain  to  be  paid  in  case  the  vendee  should  succeed  in  landing 
the  goods ;  but  the  interest  of  the  vendor  is  totally  at  an  end,  and  his 
contract  complete  by  the  delivery  of  the  goods  at  Dunkirk. 

To  what  a  dangerous  extent  would  this  go  if  it  were  to  be  held  a 
crime.  If  contraband  clothes  are  bought  in  France,  and  brought  home 
hither ;  or  if  glass  bought  abroad,  which  ought  to  pay  a  great  duty,  is 
run  into  England ;  shall  the  French  tailor  or  the  glass -manufacturer 

writers  as  contrary  to  reason  and  justice;  and  he  cites  Kent,  Conun.  3,  263 — 266; 
Wharton,  Conflict  of  Laws,  §§  484—5;  and  Westlake  on  Private  International  Law 
(1880),  pp.  231,  238.    Ed. 
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stand  to  the  risk  or  loss  attending  their  being  run  into  England  ? 
Clearly  not.  Debt  follows  the  person,  and  may  be  recovered  in  Eng- 
land, let  the  contract  of  debt  be  made  where  it  will ;  and  the  law 
allows  a  fiction  for  the  sake  of  expediting  the  remedy.  Therefore,  I 
am  clearly  of  opinion,  that  the  vendors  of  these  goods  are  not  guilty  of 
any  offence,  nor  have  they  transgressed  against  the  provisions  of  any 
act  of  parliament. 

I  am  very  glad  the  old  books  have  been  looked  into.  The  doctrine 
Huberus  lays  down,  is  founded  in  good  sense,  and  upon  general  prin- 
ciples of  justice.  I  entirely  agree  with  him.  He  puts  the  general 
case  in  question,  thus  :  Tit.  de  conflictu  legum,  vol.  2,  pag.  539,  « In 
certo  loco  merces  qusedam  prohibitse  sunt.  Si  vendantur  ibi,  contrac- 
tus est  nuUus.  Verum,  si  merx  eadem  alibi  sit  vendita,  ubi  non  erat 
interdicta,  emptor  condemnabitur,  quia,  contractus  inde  ab  initio  val- 
idus  fuit."  Translated,  it  might  be  rendered  thus  :  In  England,  tea, 
which  has  not  paid  duty,  is  prohibited ;  and  if  sold  there  the  contract 
is  null  and  void.  But  if  sold  and  delivered  at  a  place  where  it  is  not 
prohibited,  as  at  Dunkirk,  and  an  action  is  brought  for  the  price  of  it 
in  England,  the  buyer  shall  be  condemned  to  pay  the  price ;  because 
the  original  contract  was  good  and  valid. — He  goes  on  thus :  "  Verum 
si  merces  venditse  in  altero  loco,  ubi  prohibitse  sunt  essent  tradendae, 
jam  non  fleret  condemnatio,  quia  repugnaret  hoc  juri  et  commodo  rei- 
publicBB  quae  merces  prohibuit."  Apply  this  in  the  same  manner. 
But  if  the  goods  sold  were  to  be  delivered  in  England,  where  they  are 
prohibited,  the  contract  is  void,  and  the  buyer  shall  not  be  liable  in 
an  action  for  the  price,  because  it  would  be  an  inconvenience  and 
prejudice  to  the  state  if  such  an  action  could  be  maintained. 

The  gist  of  the  whole  turns  upon  this:  that  the  conclusive  delivery 
was  at  Dunkirk.  If  the  defendant  had  bespoke  the  tea  at  Dunkirk  to 
be  sent  into  England  at  a  certain  price,  and  the  plaintiff  had  under- 
taken to  send  it  into  England,  or  had  had  any  concern  in  the  running 
it  into  England,  he  would  have  been  an  offender  against  the  laws  of 
this  country.  But  upon  the  facts  of  the  case,  from  the  first  to  the 
last,  he  clearly  has  offended  against  no  law  of  England.  Therefore, 
let  the  rule  for  a  new  trial  be  discharged. 

The  three  other  judges  concurred. 
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PEARCE  AND  ANOTHER  v.  BROOKS. 
In  the  Exchequer,  April  17,  1866. 
[Reported  in  Law  Reports,  1  Exchequer,  213.] 

Declaration  stating  an  agreement  by  whicli  the  plaintiffs  agreed 
to  supply  the  defendant  with  a  new  miniature  brougham  on  hire,  till 
the  purchase  money  should  be  paid  by  instalments  in  a  period  which 
was  not  to  exceed  twelve  months ;  the  defendant  to  have  the  option 
to  purchase  as  aforesaid,  and  to  pay  501.  down ;  and  in  case  the  broug- 
ham should  be  returned  before  a  second  instalment  was  paid,  a  for- 
feiture of  fifteen  guineas  was  to  be  paid  in  addition  to  the  50^.,  and 
also  any  damage,  except  fair  wear.  Averment,  that  the  defendant 
returned  the  brougham  before  a  second  instalment  was  paid,  and  that 
it  was  damaged.  Breach,  nonpayment  of  fifteen  guineas,  or  the  amount 
of  the  damage.    Money  counts. 

Plea  3,  to  the  first  count,  that  at  the  time  of  making  the  supposed 
agreement,  the  defendant  was  to  the  knowledge  of  the  plaintiffs  a  pros- 
titute, and  that  the  supposed  agreement  was  made  for  the  supply  of  a 
brougham  to  be  used  by  her  as  such  prostitute,  and  to  assist  her  in  carry- 
ing on  her  said  immoral  vocation,  as  the  plaintiffs  when  they  made  the 
said  agreement  well  knew,  and  in  the  expectation  by  the  plaintiffs  that 
the  defendant  would  pay  the  plaintiffs  the  money  to  be  paid  by  the  said 
agreement  out  of  her  receipts  as  such  prostitute.    Issue. 

The  case  was  tried  before  Bramwell,  B.,  at  Guildhall,  at  the  sittings 
after  Michaelmas  Term,  1865.  It  then  appeared  that  the  plaintiffs 
were  coach-builders  in  partnership,  and  evidence  was  given  which  sat- 
isfied the  jury  that  one  of  the  partners  knew  that  the  defendant  was 
a  prostitute ;  but  there  was  no  direct  evidence  that  either  of  the  plaint- 
iffs knew  that  the  brougham  was  intended  to  be  used  for  the  purpose 
of  enabling  the  defendant  to  prosecute  her  trade  of  prostitution ;  and 
there  was  no  evidence  that  the  plaintiffs  expected  to  be  paid  out  of 
the  wages  of  prostitution. 

The  learned  judge  ruled  that  the  allegation  in  the  plea  as  to  the  mode 
of  payment  was  immaterial,  and  he  put  to  the  jury  the  following  ques- 
tions :  1.  Did  the  defendant  hire  the  brougham  for  the  purpose  of  her 
prostitution  ?  2.  If  she  did,  did  the  plaintiffs  know  the  purpose  for 
which  it  was  hired  ?  The  jury  found  that  the  carriage  was  used  by 
the  defendant  as  part  of  her  display,  to  attract  men ;  and  the  plaintiffs 
knew  it  was  supplied  to  be  used  for  that  purpose.  They  gave  nothing 
for  the  alleged  damage. 

On  this  finding,  the  learned  judge  directed  a  verdict  for  the  defend- 
ant, and  gave  the  plaintiffs  leave  to  move  to  enter  a  verdict  for  them 
for  the  fifteen  guineas  penalty. 
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M.  Chambers,  Q.  C,  in  Hilary  Term,  obtained  a  rule  accordingly,  on 
the  ground  that  there  was  no  evidence  that  the  plaintiffs  knew  the  pur- 
pose for  which  the  brougham  was  to  be  used ;  and  that  if  there  was, 
the  allegation  in  the  plea  that  the  plaintiffs  expected  to  be  paid  out  of 
the  receipts  of  defendant's  prostitution  was  a  material  allegation,  and 
had  not  been  proved :  Bowry  v.  Bennett  (a). 

[Pollock,  C.  B.,  referred  to  Cannan  v.  Bryce  (&.)] 

Bigby  Seymour,  Q.  C,  and  Beresford,  showed  cause.  No  direct  evi- 
dence could  be  given  of  the  plaintiff's  knowledge  that  the  defendant 
was  about  to  use  the  carriage  for  the  purpose  of  prostitution ;  but  the 
fact  that  a  person  known  to  be  a  prostitute  hires  an  ornamental  broug- 
ham is  sufficient  ground  for  the  finding  of  the  jury. 

Beamwell,  B.  At  the  trial  I  was  at  first  disposed  to  think  that 
there  was  no  evidence  on  this  point,  and  I  put  it  to  the  jury,  that,  in 
some  sense,  everything  which  was  supplied  to  a  prostitute  is  supplied 
to  her  to  enable  her  to  carry  on  her  trade,  as,  for  instance,  shoes  sold 
to  a  street  walker ;  and  that  the  things  supplied  must  be  not  merely 
such  as  would  be  necessary  or  useful  for  ordinary  purposes,  and  might 
be  also  applied  to  an  immoral  one ;  but  that  they  must  be  such  as  would 
under  the  circumstances  not  be  required,  except  with  that  view.  The 
jury,  by  the  mode  in  which  they  answered  the  question,  showed 
that  they  appreciated  the  distinction  ;  and  on  reflection  I  think  they 
were  entitled  to  draw  the  inference  which  they  did.  They  were  en- 
titled to  bring  their  knowledge  of  the  world  to  bear  upon  the  facts 
proved.  The  inference  that  a  prostitute  (who  swore  that  she  could  not 
read  writing)  required  an  ornamental  brougham  for  the  purposes  of 
her  calling,  was  as  natural  a  one  as  that  a  medical  man  would  want  a 
brougham  for  the  purpose  of  visiting  his  patients ;  and  the  knowledge  of 
the  defendant's  condition  being  brought  home  to  the  plaintiffs,  the  jury 
were  entitled  to  ascribe  to  them  also  the  knowledge  of  her  purpose.] 

Upon  the  second  point,  the  case  of  Bowry  v.  Bennett  («)  falls  short 
of  proving  that  the  plaintiff  must  intend  to  be  paid  out  of  the  proceeds 
of  the  illegal  act.  The  report  states  that  the  evidence  of  the  plaintiff's 
knowledge  of  the  defendant's  way  of  life  was  "  very  slight ; "  and  Lord 
Ellenborough  appears  to  have  referred  to  the  intention  as  to  payment 
not  as  a  legal  test,  but  as  a  matter  of  evidence  with  reference  to  the 
particular  circumstances  of  the  case.  The  goods  supplied  there  were 
clothes ;  without  other  circumstances  there  would  be  nothing  illegal  in 
selling  clothes  to  a  known  prostitute ;  but  if  it  were  shown  that  the 
seller  intended  to  be  paid  out  of  her  illegal  earnings,  the  otherwise  in- 
nocent contract  would  be  vitiated.  Neither  is  Lloyd  v.  Johnson  (c), 
cited  in  the  note  to  the  last  case,  an  authority  for  the  plaintiffs,  for 
there  part  of  the  contract  would  have  been  innocent,  and  all  that  the 

(a)  1  Camp.  348.  (6)  3  B.  &  A.  179.  (c)  1  B.  &  P.  340. 
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Court  says  is,  that  it  cannot  "take  into  consideration  whicli  of  tlie 
articles  -were  used  by  the  defendant  to  an  improper  purpose,  and  which 
were  not;"  they  had  no  materials  for  doing  so.  The  present  case 
rather  resembles  the  case  of  Crisp  v.  ChurchiU,  cited  in  Lloyd  v.  John- 
son (a),  where  the  plaintiff  was  not  allowed  to  recover  for  the  use  of 
lodgings  let  for  the  purpose  of  prostitution.  Appleton  v.  Campbell  (b) 
is  to  the  same  effect. 

M.  Chambers,  Q.  C,  and  J.  0.  Gfriffits,  in  support  of  the  rule.  As  to 
the  first  point,  the  expressions  of  Buller,  J.,  in  Lloyd  v.  Johnson  (c), 
are  strongly  in  the  plaintiff's  favor,  especially  his  remarks  on  the  case 
of  the  lodgings :  "  I  suppose  the  lodgings  were  hired  for  the  express 
purpose  of  enabling  two  persons  to  meet  there. "  But  in  this  case  it 
is  impossible  to  say  that  there  was  any  express  purpose  of  prostitution; 
the  defendant  might  have  used  the  brougham  for  any  purpose  she 
chose,  as  to  take  drives,  to  go  to  the  theatre,  or  to  shop.  Even  if  there 
were  evidence,  the  jury  have  not  found  the  purpose  with  suflleient  dis- 
tinctness. But  secondly,  the  last  allegation  in  the  plea  is  material,  the 
plaintiffs  must  intend  to  be  paid  out  of  the  proceeds  of  the  immoral 
act.  The  words  of  Lord  EUenborough  in  Bowry  v.  Bennett  (d),  are 
very  plain,  the  plaintiff  must  "  expect  to  be  paid  from  the  profits  of 
the  defendant's  prostitution." 

[Beamwell,  B.  At  the  trial  I  refused  to  leave  this  question  to  the 
jury,  but  it  has  since  occurred  to  me  that  the  matter  was  doubtful. 
The  purpose  of  the  seller  in  selling  is,  that  he  may  obtain  the  profit,  not 
that  the  buyer  shall  put  the  thing  sold  to  any  particular  use ;  it  is  for 
the  buyer  to  determine  how  he  shall  use  it.  Suppose,  however,  a  person 
were  to  buy  a  pistol,  saying  to  the  seller  that  he  means  with  it  to  shoot 
a  man  and  rob  him,  is  the  act  of  the  seller  illegal,  or  is  it  further 
necessary  that  he  should  stipulate  to  be  paid  out  of  the  proceeds  of 
the  robbery  ?  If  the  looking  to  the  proceeds  is  necessary  to  make  the 
transaction  illegal,  is  it  not  also  necessary  that  it  should  be  part  of 
the  contract  that  he  shall  be  so  paid  ?] 

Suppose  a  cab  to  be  called  by  a  prostitute,  and  the  driver  directed 
to  take  her  to  some  known  place  of  ill-fame,  could  it  be  said  that  he 
could  not  claim  payment  ? 

[Beamwell,  B.  If  he  could,  this  absurdity  would  follow,  that  if  a 
man  and  a  prostitute  engaged  a  cab  for  that  purpose,  and  if,  to  meet 
your  argument,  the  driver  reckoned  on  payment,  as  to  the  woman,  out 
of  the  proceeds  of  her  prostitution,  the  woman  would  not  be  liable, 
but  the  man  would,  although  they  engaged  in  the  same  transaction 
and  for  the  same  purpose.] 

If  the  contract  is  void  for  this  reason,  the  plaintiffs  were  entitled  to 

resume  possession,  and  to  bring  trover  for  the  carriage ;  a  test,  there- 

(a)  1  B.  &  P.  340.     (6)  2  C.  &  P.  347-     (c)  1  B.  &  P.  at  p.  341.     (d)  1  Camp.  348. 
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fore,  of  the  question  will  be,  whether  in  such  an  action,  if  the  jury 
found  the  same  verdict  as  they  have  found  here,  on  the  same  evidence, 
the  plaintiffs  would  be  entitled  to  recover. 

[Maetin,  B.  I  think  they  would;  and  that  if  the  carriage  had  not 
been  returned  in  this  case,  the  plaintiffs  would,  on  our  discharging 
this  rule,  be  entitled  to  determine  the  contract  on  the  ground  of  want 
of  reciprocity,  and  to  claim  the  return  of  the  article.] 

Pollock,  C.  B.  We  are  all  of  opinion  that  this  rule  must  be  dis- 
charged. I  do  not  think  it  is  necessary  to  enter  into  the  subject  at 
large  after  what  has  fallen  from  the  bench  in  the  course  of  the  argu- 
ment, further  than  to  say,  that  since  the  case  of  Cannan  v.  Bryce  (a), 
cited  by  Lord  Abinger  in  delivering  the  judgment  of  this  Court  in  the 
case  of  WKinneU  v.  Mobinsmi  (J),  and  followed  by  the  case  in  which 
it  was  so  cited,  I  have  always  considered  it  as  settled  law,  that  any 
person  who  contributes  to  the  performance  of  an  illegal  act  by  supply- 
ing a  thing  with  the  knowledge  that  it  is  going  to  be  used  for  that 
purpose,  cannot  recover  the  price  of  the  thing  so  supplied.  If,  to  create 
that  incapacity,  it  was  ever  considered  necessary  that  the  price  should 
be  bargained  or  expected  to  be  paid  out  of  the  fruits  of  the  illegal  act 
(which  I  do  not  stop  to  examine),  that  proposition  has  been  overruled 
by  the  cases  I  have  referred  to,  and  has  now  ceased  to  be  law.  Nor 
can  any  distinction  be  made  between  an  illegal  and  an  immoral  pur- 
pose ;  the  rule  which  is  applicable  to  the  matter  is.  Ex  turpi  causa  non 
oritur  actio,  and  whether  it  is  an  immoral  or  an  illegal  purpose  in 
which  the  plaintiff  has  participated,  it  comes  equally  within  the  terms 
of  that  maxim,  and  the  effect  is  the  same ;  no  cause  of  action  can  arise 
out  of  either  the  one  or  the  other.  The  rule  of  law  was  well  settled 
in  Cannan  v.  Bryce  (c) :  that  was  a  case  which  at  the  time  it  was  de- 
cided, I,  in  common  with  many  other  lawyers  in  Westminster  Hall, 
was  at  first  disposed  to  regard  with  surprise.  But  the  learned  judge 
(then  Sir  Charles  Abbott)  who  decided  it,  though  not  distinguished  as 
an  advocate,  nor  at  first  eminent  as  a  judge,  was  one  than  whom  few 
have  adorned  the  bench  with  clearer  views,  or  more  accurate  minds, 
or  have  produced  more  beneficial  results  in  the  law.  The  judgment 
in  that  case  was,  I  believe,  emphatically  his  judgment ;  it  was  assented 
to  by  all  the  members  of  the  Court  of  King's  Bench,  and  is  now  the 
law  of  the  land.  If,  therefore,  this  article  was  furnished  to  the  defend- 
ant for  the  purpose  of  enabling  her  to  make  a  display  favorable  to  her 
immoral  purposes,  the  plaintiffs  can  derive  no  cause  of  action  from 
the  bargain,  I  cannot  go  with  Mr.  Chambers  in  thinking  that  every- 
thing must  be  found  by  a  jury  in  such  a  case  with  that  accuracy  from 
which  ordinary  decency  would  recoil.  For  criminal  law  it  is  sometimes 
necessary  that  details  of  a  revolting  character  should  be  found  dis- 
(o)  3  B.  &  A.  179.  (6)  3  M.  &  W.  at  p.  441.  (c)  3  B.  &  A.  179. 
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tinctly  and  minutely,  but  for  civil  purposes  this  is  not  necessary.  If 
evidence  is  given  -which  is  sufficient  to  satisfy  the  jury  of  the  fact  of 
the  immoral  purpose,  and  of  the  plauitifEs'  knowledge  of  it,  and  that 
the  article  was  required  and  furnished  to  facilitate  that  object,  it  is 
sufficient,  although  the  facts  are  not  expressed  with  such  plainness  as 
would  offend  the  sense  of  decency.  I  agree  with  my  Brother  Bram- 
well  that  the  verdict  was  right,  and  that  the  rule  must  be  discharged. 

Maetin,  B.  I  am  of  the  same  opinion.  The  real  question  is, 
whether  sufficient  has  been  found  by  the  jury  to  make  a  legal  defence 
to  the  action  under  the  third  plea.  The  plea  states  first  the  fact  that 
the  defendant  was  to  the  plaintiffs'  knowledge  a  prostitute ;  second, 
that  the  brougham  was  furnished  to  enable  her  to  exercise  her  im- 
moral calling ;  third,  that  the  plaintiffs  expected  to  be  paid  out  of  the 
earnings  of  her  prostitution.  In  my  opinion  the  plea  is  good  if  the 
third  averment  be  struck  out ;  and  if,  therefore,  there  is  evidence  that 
the  brougham  was,  to  the  knowledge  of  the  plaintiffs,  hired  for  the 
purpose  of  such  display  as  would  assist  the  defendant  iu  her  immoral 
occupation,  the  substance  of  the  plea  is  proved,  and  the  contract  was 
illegal.  When  the  rule  was  moved  I  did  not  clearly  apprehend  that 
the  evidence  went  to  that  point ;  had  I  done  so,  I  should  not  have  con- 
curred in  granting  it.  It  is  now  plain  that  enough  was  proved  to 
support  the  verdict. 

As  to  the  case  of  Gannan  v.  Bryce  (a),  I  have  a  strong  impression 
that  it  has  been  questioned  to  this  extent,  that  if  money  is  lent,  the 
lender  merely  handing  it  over  into  the  absolute  control  of  the  bor- 
rower, although  he  may  have  reason  to  suppose  that  it  will  be  employed 
illegally,  he  wiU  not  be  disentitled  from  recovering.  But,  no  doubt,  if 
it  were  part  of  the  contract  that  the  money  should  be  so  applied,  the 
contract  would  be  illegal. 

PiGOTT,  B.  I  am  of  the  same  opinion.  I  concurred  in  granting  the 
rule,  not  on  any  doubt  as  to  the  law,  but  because  it  did  not  seem  clear 
whether  the  evidence  would  support  the  material  allegations  in  the  plea. 
Upon  this  poiut,  I  think  that  the  jury  were  entitled  to  call  in  aid  their 
knowledge  of  the  usages  of  the  day  to  interpret  the  facts  proved  before 
them.  If  a  woman,  who  is  known  to  be  a  prostitute,  wants  an  orna- 
mental brougham,  there  can  be  very  little  doubt  for  what  purpose  she 
requires  it.  Then  the  principle  of  law  expressed  in  the  maxim  which 
my  lord  has  cited  governs  the  case.  It  cannot  be  necessary  that  the 
plaintiffs  should  look  to  the  proceeds  of  the  immoral  act  for  payment; 
the  law  would  indeed  be  blind  if  it  supported  a  contract  where  the  par- 
ties were  silent  as  to  the  mode  of  payment,  and  refused  to  support  a 
similar  contract  in  the  rare  case  where  the  parties  were  imprudent 

(a)  3  B.  &  A.  179. 
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enougli  to  express  it.  The  plaintiffs  knew  the  woman's  mode  of  life, 
and  where  the  means  of  payment  would  come  from,  and  to  require  the 
proposed  addition  to  the  rule  would  be  to  make  it  futile.  As  to  the 
expressions  of  Lord  EUenborough  which  have  been  relied  on,  I  think 
they  were  only  meant  to  give  an  illustration  of  what  would  be  evi- 
dence of  the  plaintiffs'  participation  in  the  immoral  act,  and  that  we 
are  not  overruling  anything  that  he  has  laid  down. 

Bbamwell,  B.  I  am  of  the  same  opinion.  There  is  no  doubt  that 
the  woman  was  a  prostitute ;  no  doubt  to  my  mind  that  the  plaintiffs 
knew  it ;  there  was  cogent  evidence  of  the  fact,  and  the  jury  have  so 
found.  The  only  fact  really  in  dispute  is  for  what  purpose  was  the 
brougham  hired,  and  if  for  an  immoral  purpose,  did  the  plaintiffs  know 
it  ?  At  the  trial  I  doubted  whether  there  was  evidence  of  this,  but,  for 
the  reasons  I  have  already  stated,  I  think  the  jury  were  entitled  to  in- 
fer, as  they  did,  that  it  was  hired  for  the  purpose  of  display,  that  is, 
for  the  purpose  of  enabling  the  defendant  to  pursue  her  calling,  and 
that  the  plaintiffs  knew  it. 

That  being  made  out,  my  difficulty  was,  whether,  though  the  defend- 
ant hired  the  brougham  for  that  purpose,  it  could  be  said  that  the  plaint- 
iffs let  it  for  the  same  purpose.  In  one  sense,  it  was  not  for  the  same  pur- 
pose. If  a  man  were  to  ask  for  duelling  pistols,  and  to  say : « I  think  I 
shall  flght  a  duel  to-morrow,"  might  not  the  seller  answer :  "  I  do  not 
want  to  know  your  purpose ;  I  have  nothing  to  do  with  it ;  that  is  your 
business :  mine  is  to  sell  the  pistols,and  I  look  only  to  the  profit  of  trade." 
No  doubt  the  actwould  be  immoral,  but  I  have  felt  a  doubt  whether  it 
would  be  illegal ;  and  I  should  still  feel  it,  but  that  the  authority  of  Can- 
nan  V.  Bryce  (a)  M^ Bunnell  v.  Robinson  (5)  concludes  the  matter.  In  the 
latter  case  the  plea  does  not  say  that  the  money  was  lent  on  the  terms 
that  the  borrower  should  game  with  it ;  but  only  that  it  was  borrowed  by 
the  defendant,  and  lent  by  the  plaintiff"  for  the  purpose  of  the  defend- 
ant's illegally  playing  and  gamiug  therewith."  The  case  was  argued  by 
Mr.  Justice  Crompton  against  the  plea,  and  by  Mr.  Justice  Wightman  in 
support  of  it ;  and  the  considered  judgment  of  the  Court  was  delivered 
by  Lord  Abinger,  who  says  (p.  441):  «  As  the  plea  states  that  the  money 
for  which  the  action  is  brought  was  lent  for  the  purpose  of  illegally 
playing  and  gaming  therewith,  at  the  illegal  game  of  '  Hazard,'  this 
money  cannot  be  recovered  back,  on  the  principle,  not  for  the  first  time 
laid  down,  but  fully  settled  in  the  case  of  Gannan  v.  Bryce.  The  prin- 
ciple is  that  the  repayment  of  money,  lent  for  the  express  purpose  of  ac- 
complishing an  illegal  object,  cannot  be  enforced."  This  Court,  then, 
following  Gannan  v.  Bryce  (a),  decided  that  it  need  not  be  part  of  the 
bargain  that  the  subject  of  the  contract  should  be  used  unlawfully, 
tout  that  it  is  enough  if  it  is  handed  over  for  the  purpose  that  the  bor- 
(a)  3  B.  &  A.  179.  (6)  3  M.  &  W.  434. 
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rower  shall  so  apply  it.  "We  are,  then,  concluded  by  authority  on  the 
point ;  and,  as  I  have  no  doubt  that  the  finding  of  the  jury  was  right, 
the  rule  must  be  discharged. 

With  respect,  however,  to  the  allegation  in  the  plea,  which,  as  I  have 
said,  need  not  be  proved,  and  which  I  refused  to  leave  to  the  jury,  I 
desire  that  it  may  not  be  supposed  we  are  overruling  anything  that 
Lord  Ellenborough  has  said.  It  is  manifest  that  he  could  not  have 
meant  to  lay  down  as  a  rule  of  law  that  there  would  be  no  illegality  in 
a  contract  unless  payment  were  to  be  made  out  of  the  proceeds  of  the 
illegal  act,  and  that  his  observation  was  made  with  a  different  view. 
In  the  case  of  the  hiring  of  a  cab,  which  was  mentioned  in  the  argu- 
ment, it  would  be  absurd  to  suppose  that,  when  both  parties  were 
doing  the  same  thing,  with  the  same  object  and  purpose,  it  would  be 
a  lawful  act  in  the  one,  and  unlawful  in  the  other. 

Pollock,  C.  B.  I  wish  to  add  that  I  entirely  agree  with  what  has 
fallen  from  my  Brother  Martin,  as  to  the  case  of  Cannan  v.  Bryce  {a). 
If  a  person  lends  money,  but  with  a  doubt  in  his  mind  whether  it  is  to 
be  actually  applied  to  an  illegal  purpose,  it  will  be  a  question  for  the 
jury  whether  he  meant  it  to  be  so  applied ;  but  if  it  were  advanced  in 
such  a  way  that  it  could  not  possibly  be  a  bribe  to  an  illegal  purpose^ 
and  afterwards  it  was  turned  to  that  use,  neither  Cannan  y.  Bryce, 
nor  any  other  case,  decides  that  his  act  would  be  illegal.  The  case 
cited  rests  on  the  fact  that  the  money  was  borrowed  with  the  very  object 
of  satisfjdng  an  illegal  purpose. 

Muh  discharged. 


Exparte  WOLVERHAMPTON  AND  STAFFORDSHIRE  BANK- 
ING COMPANY.    In  re  CAMPBELL. 

In  the  High  Couet  of  Justice,  November  12,  1884 

[Reported,  in  Law  Keports,  14  Queen's  Bench  Division,  32.] 

Appeal  from  the  Wolverhampton  County  Court. 

David  Campbell  was  a  potato  merchant  at  Wolverhampton,  and  he 
kept  an  account  with  the  Wolverhampton  and  Staffordshire  Banking 
Company,  which  in  December,  1883,  was  overdrawn.  On  the  22nd  of 
December  he  had  an  interview  with  the  manager  of  the  bank,  and  re- 
quested him  to  cash  two  checks  for  sums  amounting  to  96^.  4s. 
Ultimately  the  manager  consented  to  do  this,  on  Campbell's 
luidertaking  to  pay  101.  into  the  bank  at  once,  and  to  pay  the  rest 
of  the  96?.  4s.  on  the  26th  of  December.  The  bank  cashed  the 
checks,  but  Campbell  did  not  pay  in  either  the  101.  or  the  rest  of  the 
sum  as  he  had  promised.    On  the  29th  of  December  he  filed  a  liquida- 

(a)  3  B.  &  A.  179. 
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tion  petition  of  which  the  bank  received  notice  the  same  day.  On 
the  7th  of  January  the  bank  obtained  from  the  stipendiary  magistrate 
at  Wolverhampton  the  issue  of  a  summons  against  Campbell,  to 
answer  a  charge  of  having  incurred  a  liability  and  obtained  credit 
under  false  pretences,  or  by  means  of  other  fraud,  contrary  to  sub-s. 
1  of  s.  13  of  the  Debtors  Act,  1869,  and  the  11th  of  January  was 
fixed  for  the  hearing  of  the  summons.  On  the  10th  of  January,  Mr. 
Ebenezer  Hunter,  an  uncle  of  Campbell's  wife,  had  an  interview  with 
the  bank  manager,  and  endeavored  to  induce  him  to  withdraw  the 
summons.  The  manager  referred  him  to  the  solicitors  of  the  bank. 
Hunter-  called  on  the  solicitors,  and  they  arranged  with  him  that  they 
would  consent  to  an  application  to  the  magistrate  on  behalf  of  Camp- 
bell for  the  withdrawal  of  the  summons,  on  his  undertaking  to  pay  the 
bank  the  96Z.  4s.  and  10?.  10s.  for  costs.  Himter  signed  an  undertaking 
to  that  effect.  When  the  summons  came  on  to  be  heard,  Campbell's 
solicitor  applied  to  the  magistrate  to  allow  it  to  be  withdrawn.  The 
solicitors  of  the  bank  consented  to  the  application,  and  the  magistrate 
allowed  it.  After  this  Hunter  went  to  the  bank  and  paid  the  106?. 
14s.  He  was  asked  how  it  was  that  he  was  putting  his  hand  into  his 
pocket  in  the  matter,  and  he  told  both  the  manager  and  the  solicitor 
that  Mrs.  Campbell  was  a  favorite  niece  of  his  wife,  and  that  he  was 
anxious  that  her  feelings  should  be  spared. 

The  proceedings  under  the  liquidation  petition  afterwards  fell 
through,  and  on  the  15th  of  January  a  receiving  order  was  made 
against  Campbell  upon  a  creditor's  petition,  founded  on  the  filing  of 
the  liquidation  petition  as  an  act  of  bankruptcy.  Campbell  was  after- 
wards adjudicated  a  bankrupt,  and  the  trustee  in  the  bankruptcy 
applied  to  the  county  court  for  an  order  that  the  bank  should  pay 
the  106?.  14s.  to  him,  on  the  groimd  that  it  formed  part  of  the  estate 
of  the  bankrupt.  There  was  evidence  that  Hunter  paid  the  106?.  14s. 
to  the  bank  in  coin,  which  he  had  previously  received  from  the  bank- 
rupt's wife,  and  that  she  had  taken  the  money  out  of  a  bag  of  money 
which  her  husband  had  handed  to  her  for  the  purpose.  The  bank 
manager  and  the  bank's  solicitor  deposed  that  they  believed  that 
Hunter  was  paying  the  bank  his  own  money,  and  that  he  did  not 
state  to  them  the  source  from  which  he  had  obtained  it.  The  judge 
ordered  the  bank  to  pay  the  106?.  14s.  to  the  trustee,  on  the  ground 
that  money  belonging  to  the  bankrupt's  creditors  had  been  paid  to 
stifle  a  prosecution.    The  bank  appealed. 

Cooper  Willis,  Q.  C,  and  Plumptre,  for  the  appellants.  The  money 
was  given  to  Hunter  by  the  bankrupt's  wife,  she  having  taken  it  out 
of  a  bag  belonging  to  her  husband.  Hunter  got  a  legal  title  to  the 
money.  At  any  rate,  he  represented  to  the  bank  that  he  was  not 
paying  the  money  to  them  as  the  bankrupt's  agent. 
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[Stephen,  J.  What  has  the  knowledge  of  the  bank  to  do  with  the 
matter  ?] 

Money  can  be  followed  only  when  there  is  a  trust. 

[Cavb,  J.  I  do  not  agree  to  that  proposition.  If  money  is  ear- 
marked it  can  be  followed;  although  if  it  is  used  by  the  wrongdoer 
to  pay  a  debt  of  his  own,  the  creditor  to  whom  it  is  paid  may  be  en- 
titled to  keep  it.] 

Hunter  paid  the  money  in  discharge  of  an  obligation. 

[Stephen,  J.  If  he  had  paid  the  money  in  discharge  of  a  debt  of 
his  own,  or  had  paid  it  to  the  credit  of  his  overdrawn  current  account 
with  his  bankers,  it  could  not  be  followed.  But  he  was  under  no 
obligation  to  pay  the  bankrupt's  debt  to  the  bank.] 

He  had  given  a  written  undertaking  to  pay  it.  A  fraud  committed 
by  the  bankrupt  cannot  destroy  the  title  of  a  person  who  had  no 
notice  of  the  fraud. 

[Cave,  J.  If  Himter  had  paid  the  money  away  in  discharge  of  a 
debt  of  his  own  the  payee  would  have  a  good  title  to  it,  but  surely 
not  if  he  paid  it  away  voluntarily.] 

Hunter  paid  it  away  as  his  own  money  in  discharge  of  his  under- 
taking to  the  bank.  There  was  nothing  improper  in  the  transaction 
so  far  as  the  bank  were  concerned. 

[Stephen,  J.  "Was  there  a  good  consideration  as  between  Hun- 
ter and  the  bank  for  money  paid  to  stifle  a  prosecution  ?] 

No  felony  had  been  committed.  It  is  not  enough  to  show  that  the 
bank  were  induced  by  the  payment  to  abstain  from  prosecuting  Camp- 
bell :    Flower  v.  Sadler  (a). 

[Cave,  J.  It  is  a  different  thing  if  the  payee  enters  into  an  agree- 
ment not  to  prosecute.] 

Whatever  difficulty  there  might  have  been  in  enforcing  the  agree- 
ment, Himter  paid  the  money  to  the  bank  in  discharge  of  it.  The 
bank  must  be  entitled  to  retain  the  money  as  against  him,  and  they 
had  no  notice  that  the  money  belonged  to  any  one  else.  There  is  no 
authority  for  saying  that,  when  a  prosecution  is  only  for  a  misde- 
meanor, and  the  tribunal  sanctions  its  withdrawal,  the  prosecutor  is 
bound  to  go  on  with  it.  The  bank  have  got  possession  of  the  money, 
and  it  cannot  be  taken  away  from  them.  There  has  been  no  offence 
against  the  bankrupt  law,  and,  therefore,  the  trustee  stands  in  no 
better  position  than  the  bankrupt  himself  would  have  stood  if  there 
had  been  no  bankruptcy :  Ex,  parte  Caldecott  {b).  The  bankrupt 
himself  could  not  have  recovered  the  money.  There  was  no  agree- 
ment to  withdraw  the  prosecution ;  it  was  at  the  most  an  agreement 
not  to  press  it. 

(o)  10  Q.  B.  D.  572.  (5)  4  Ch.  D.  150. 
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Wlnslow,  Q.  C,  and  J.  E.  Linklater,  for  the  official  receiver,  were 
not  heard. 

Stephen,  J.  My  view  of  the  case,  putting  it  very  shortly,  is  this : — 
As  between  Hunter  and  the  bank  there  was  no  consideration  at  all 
for  the  payment,  because  it  was  made  in  pursuance  of  a  corrupt  bar- 
gain. He  said  to  the  bank,  I  will  pay  the  money,  if  you  vnll  abandon 
the  prosecution.  That  is  what  it  comes  to  in  substance.  Hunter, 
therefore,  conferred  on  the  bank  no  better  title  to  the  money  than  he 
had  himself,  and  he  had  no  title  to  it,  because  it  was  given  to  him  by 
Campbell's  wife,  with  his  knowledge,  for  the  purpose  of  getting  rid  of 
the  prosecution.  Hunter  in  making  the  payment  to  the  bank  was 
really  acting  as  Campbell's  agent.  Another  point  is  this,  and  it  es- 
tablishes a  distinction  between  the  present' case  and  Ex  parte  OaMer 
cott  (a).  The  object  of  making  the  payment  was  to  cheat  the  creditors 
of  Campbell,  to  divert  the  money  from  the  general  body  of  the  credi- 
tors in  favor  of  these  particular  creditors.  I  think  this  was  clearly 
an  offence  against  the  bankrupt  laws  ;  it  was  contrary  to  their  policy. 
The  bank  were  assisting  Campbell  in  evading  those  laws,  in  order 
that  he  might  escape  the  prosecution  vsdth  which  he  was  threatened. 

Cave,  J.  I  am  of  the  same  opinion.  A  prosecution  had  been  com- 
menced by  the  bank  against  the  bankrupt,  either  on  good  grounds  or 
on  bad  grounds ;  it  is  not  material  to  inquire  which.  If  it  was  com- 
menced on  good  grounds,  it  ought  to  have  been  proceeded  with,  and 
not  made  an  instrument  for  obtaining  payment  of  the  bank's  debt. 
If  it  was  commenced  on  bad  grounds,  that  makes  the  case,  in  my 
opinion,  still  worse  for  the  bank,  for  then  it  must  have  been  commenced 
only  with  the  object  of  obtaining  payment  of  the  debt.  I  will,  how- 
ever, assume  that  the  prosecution  was  honestly  instituted.  Then 
Hunter  comes  to  the  bank  and  offers  to  pay  the  debt  if  they  will  with- 
draw the  prosecution,  and  they  agree  to  this.  This  was  an  illegal 
contract,  an  agreement  to  interfere  with  the  course  of  justice  and 
stifle  a  prosecution.  Consequently  there  was  no  consideration  for  the 
payment  of  the  money.  But,  both  parties  being  in  pari  delicto,  Hun- 
ter could  not  have  recovered  the  money  from  the  bank.  The  money, 
however,  was  not  the  money  of  Himter ;  it  was  furnished  by  Camp- 
bell, and,  by  virtue  of  the  relation  back  of  the  trustee's  title  to  the  act 
of  bankruptcy,  it  was  the  money  of  the  trustee  and  had  ceased  to  be 
the  money  of  Campbell.  This  distinguishes  the  case  from  Mc  parte 
Oaldecott  (a),  for  there  no  act  of  bankruptcy  had  been  committed  prior 
to  the  execution  of  the  bill  of  sale  the  validity  of  which  was  in  question, 
and  the  property  was  not  that  of  the  trustee  at  the  time  when  the 
bill  of  sale  was  executed.  There  are  no  doubt  cases  in  which  money 
cannot  be  recovered  by  the  rightful  owner  from  a  person  who  has 

(a)  4  Ch.  D.  150. 
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obtained  possession  of  it.  This  is  one  of  the  incidents  attaching  to  a 
payment  of  current  coin.  If  a  thief  steals  a  bank  note  and  uses  it  in 
paying  for  goods  which  he  buys,  the  rightful  owner  of  the  note  can- 
not recover  it  from  the  vendor  of  the  goods.  But,  in  the  present  case, 
if  Hunter  had  not  paid  the  money  away  to  the  bank,  it  cannot  be 
doubted  that  the  trustee  could  have  recovered  the  money  from  him. 
It  is  true  that  Hunter  has  paid  away  the  money  to  the  bank,  but  the 
bank  have  given  no  consideration  for  it.  The  only  reason  why  Hun- 
ter could  not  recover  it  from  the  bank  is  that  he  is  in  pari  delicto. 
But  there  is  nothing  to  prevent  the  trustee  from  recovering  the 
money  from  the  bank,  for  nothing  had  happened  to  give  the  bank 
a  better  title  to  it  than  Hunter  had.  He  had  no  title  to  it,  and  there- 
fore the  bank  had  none.  The  decision  of  the  county  court  judge  is 
right. 
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Absolute  promise The  promise  may  in  its  terms  be  absolute  or 

conditional.  An  absolute  promise  is  one  of  ■which  the  performance  is 
due  immediately,  and  independently  of  any  event ;  as  a  debt  due  and 
payable  at  the  present  time.  Such  a  debt,  for  example,  arises  upon 
a  sale  of  goods  for  ready  money  ;  or  on  a  promissory  note  payable  on 
demand  («). 

Conditional  promise.  Condition  precedent. — A  conditional  prom- 
ise is  one  of  which  the  performance  is  not  due  immediately,  but 
becomes  so  only  after  a  lapse  of  time,  or  upon  the  happening  of  some 
event,  certain  or  uncertain.  The  lapse  of  time  and  the  happening  of 
the  event  are  then  called  conditions  precedent,  in  reference  to  the  lia- 
bility for  performance  of  the  promise. 

Condition  subsequent.— A  promise  is  also  sometimes  called 
conditional,  when  it  is  subject  to  cease  or  be  discharged  by  the  hap- 
pening of  some  event ;  which  is  then  called  a  condition  subsequent. 
Such  is  a  bond,  according  to  its  literal  construction,  bemg  the  ac- 
knowledgment of  a  debt  due  from  the  obligor  to  the  obligee, 
conditioned  to  be  void  on  the  performance  of  some  act,  or  the  happen- 
ing of  some  event.  The  legal  effect,  however,  of  a  bond  is  to  secure 
the  performance  of  the  act,  or  the  happenmg  of  the  event,  stipulated 
for  in  the  condition;  and,  in  substance,  it  constitutes  a  liability  to  pay, 
conditional  on  a  breach  of  the  condition,  and  the  amount  payable  is  re- 
stricted in  law  to  the  damages  occasioned  by  the  condition  broken  (5). 

Promise  conditional  upon  lapse  of  time.— Contracts  may  be 
conditional  upon  mere  lapse  of  time ;  thus,  debts  payable  at  a  future 
time  are  subject  to  the  condition  precedent  that  the  specified  time  must 


(a)  See  2forton  v.  Mlam,  2  M.  &  W.  461. 
(884)  *  Ch.  Ill,  Sect.  II,  Leake. 


(5)  See  ante,  p.  32. 
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elapse  before  the  debt  becomes  absolutely  due  and  payable.  A  debt 
of  this  kind  is  called  debitum  inprcesenti,  solvendum  in  future  ;  for  ex- 
ample, a  debt  arising  upon  a  sale  of  goods  with  a  fixed  period  of  credit 
given  for  payment ;  a  debt  upon  a  bill  of  exchange,  or  promissory 
note,  payable  at  a  specified  time  from  the  date.  Where  goods  are  sold 
upon  a  contract  to  pay  for  them  by  a  bill,  and  a  biU  is  given,  the  price 
cannot  be  recovered  until  the  period  of  the  bill  has  elapsed ;  but  if 
default  is  made  in  giving  the  bUl,  a  breach  of  contract  is  committed 
for  which  an  action  will  lie  at  once,  the  plaintiff  being  entitled  to  re- 
cover the  present  value  of  such  a  bill  (a). 

Promise  conditional  upon  a  certain  event. — Contracts  may  be 
conditional  upon  the  happening  of  some  event  the  happening  of  which 
is  certain  but  the  time  of  happening  of  which  is  uncertain,  as  a  post 
obit  bond.  A  covenant  by  a  person  for  the  payment  of  a  sum  of 
money  three  months  after  his  death,  was  held  to  be  a  debt  within  the 
statute  3  W.  &  M.  c.  14,  which  charges  devisees  of  land  with  the 
specialty  debts  of  the  testator  in  the  same  manner  as  heirs  (5). 

Promise  conditional  upon  an  uncertain  event. — Contracts  may 
be  conditional  upon  the  happening  of  some  event  which  is  altogether 
uncertain :  as,  contracts  of  insurance  against  losses  by  perils  of  the 
sea,  or  by  fire ;  contracts  of  guarantee  (c) ;  the  contract  of  a  share- 
holder in  a  company  to  pay  calls  as  they  may  happen  to  be  made  by 
the  company  (d). 

A  bill  of  exchange  may  be  accepted  payable  upon  any  condition, 
provided  the  holder  will  take  such  an  acceptance ;  and  then  it  is  not 
absolutely  due  until  the  condition  is  satisfied  (e).  Thus,  an  acceptance 
of  a  bill  upon  arrival  of  a  cargo  (/),  an  acceptance  "  to  pay  as  remitted 
for  "  {g),  "  to  pay  when  goods  consigned  were  sold  "  (A)  "  when  a  navy 
bill  was  paid"  (i),have  been  held  to  be  conditional  acceptances  which 
become  absolute  upon  the  fulfilment  of  the  condition.  An  acceptance 
of  a  bUl  payable  on  giving  up  the  biU  of  lading  for  certain  goods  was 
held  to  import  the  condition  that  the  bill  was  not  payable  without 
giving  up  the  bill  of  lading,  but  not  the  further  condition  that  the  bill 
of  lading  should  be  given  up  on  the  day  when  the  bill  became  due  (j). 
A  bill  of  exchange  may  also  be  indorsed  conditionally  {k). 

(a)  jlfitssen  V.  Price,  4  East,  147;  Dut-  (e)  See  Byles  on  Bills,  8th.  ed.  178; 

tonv.  (SoiomwMora,  3  B.&  P.  582;  Brooke  Chitty  on  Bills,  10th  ed.201;  Smith  v. 

V.  Whm,  1  B.  &  P.  ISr.  K.  330;  Helps  v.  Vertue,  9  C.  B.  N.  S.  214;  30  L.  J.  C. 

Winterbottom,  2  B.  &  Ad.  431.  P.  56. 

(6)  Co(^e  V.  Gremoell,  L.  Kep.  2  Eq.  {/)  Miln  v.  Brest,  4  Camp.  393. 

106;  35  L.  J.  C.  496;  36  L.  J.  C.  114.  {g)  Banbury  v.  Lisset,  2  Str.  1211. 

(c)  See  Boyd  v.  BoWns,  5  C.  B.  N.  S.  (h)  Smith  v.  Abbot,  2  Str.  1152;  Jul- 
597;  28  L.  J.  C.  P.  73;  White  v.  Cor-  ianv.  Shobrooke,  2  Wils.  9. 

bett,  1  E.  &  E.  692;  28  L.  J.  Q.  B.  228.  (i)  Pierson  v.  Dunlop,  Cowp.  571. 

(d)  South    Staffordshire  By.   Co.  v.  (j)  Smith  v.  Vertue,  supra. 
Bumside,  5 Ex.  129;  20  L.  J.  Ex.  120;  (k)  See  Byles  on  Bills,  8th  ed.  141; 
General  Discount  Co.  v.  Stokes,  17  C.  B.  Chitty  on  Bills,  10th  ed.  166. 

N.  S.  765;  .34  L.  J.  C.  P.  25;  and  see 
Wentworthv.  Chevill,  26  L.  J.  C.  760. 
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But  a  bill  or  note  cannot  be  drawn  payable  on  a  contingency,  of 
which  the  happening  is  altogether  uncertain ;  it  may  be  drawn  payable 
on  a  future  event  of  certain  occurrence,  so  that  the  money  must 
become  payable  eventually,  but  not  on  an  uncertainty,  without  forfeit- 
ing the  character  of  a  bill  or  note  (a).  Such  an  instrument  would  not 
be  negotiable ;  and  the  ordinary  presumption  of  consideration  in  favor 
of  bUls  and  notes  would  not  arise  upon  it,  so  that  in  an  action  brought 
upon  it,  the  consideration  must  be  alleged  and  proved  (5). 

Promise  conditional  upon  tlie  will  or  act  of  the  promiser.— 
The  promise  cannot  be  conditional  on  the  mere  will  of  the  party  mak- 
ing it,  for  by  promising  to  do  a  thing  only  in  case  it  pleases  himself, 
by  the  very  terms  of  the  promise  he  is  not  bound  at  all ;  so,  a  cove- 
nant amounting  in  terms  to  a  promise  by  a  person  to  pay  money  to 
himself  was  held  to  be  no  contract  (c).  Agreements  for  service 
where  the  remuneration  is  left  to  the  discretion  of  the  employer  do 
not  give  rise  to  any  contract  (<?). 

Contracts  may  be  made  to  pay  for  work  subject  to  its  being  done  to 
the  satisfaction  or  approval  of  the  employer ;  in  which  case,  the  right 
of  approval  on  which  the  contract  is  dependent  must,  in  general,  be 
exercised  in  a  reasonable,  and  not  arbitrary  or  capricious  manner  (e). 
But  it  may  be  stipulated  that  the  satisfaction  or  approval  shall  be  quite 
arbitrary :  and  then  the  only  restriction  upon  the  right  of  approval  is 
that  it  must  be  exercised  in  good  faith,  and  not  merely  for  the  purpose 
of  defeating  the  contract  (/).  A  policy  of  insurance  was  made  with 
a  company  against  railway  accidents,  subject  to  the  condition  that  be- 
fore payment  of  the  sum  insured  the  claimant  should  furnish  to  the 
directors  of  the  company  such  evidence  or  information  as  the  directors 
should  think  necessary  to  establish  the  claim ;  this  was  construed  to 
mean  such  evidence  as  the  directors  might  reasonably,  and  not  such 
as  they  might  unreasonably  and  capriciously  require  (g). 

A  promise  may  be  made  conditional  upon  the  promiser  doing  an 
act  which  is  discretionary  in  him,  the  object  thereby  effected  being  that 
the  promiser  must  either  abstain  from  doing  the  act  or  perform  the 
promise. 

Promise  conditional  npon  an  act  of  a  third  party — A  promise 

(a)  Carlos  v.  Fancourt,  5  T.  R.  482;  erts  v.   Smith,  4  H.  &  N.  815;  28  L.  J. 

Billv.Hafford,2'B.&V.413;Worley  Ex.164. 

V.  Harrison,  3  A.  &  E.  669;  Bobins  v.  (e)  Dallman  v.  King,  4  Bing.  N.  C. 

May,  11  A.  &  E.  213;  and  see  Chitty  on  105;  Parson  v.  Sexton,  4  C.  B.  899. 

Bills,  10th  ed.  87;  Byles  on  Bills,  8th  (/)  Andrews  v.  Beyield,  2  C.  B.  N. 

ed.  84.  S.  779;  Stadhard  v.  Lee,  SB.  &S.  364; 

(6)  lb.  32  L.  J.  Q.  B.  75. 

(c)  Faulkner  v.  Lowe,  2  Ex.  695.  (g)  Braunstein  v.  Accidental  Death 

{d)  Taylor  v.  Brewer,  1  M.  &  S.  290;  Insurance  Co.,  1  B.  &  S.  782;  31  L.  J. 

Bryant  v.  Flight,  5  M.  &  W.  114;  Bob-  Q.  B.  17;  and  see  Coles  v.  Turner,  L.  R. 

IC.  P.873;  35  L.  J.  C.  P.  169. 
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may  be  made  conditional  upon  an  act  of  a  third  party ;  and  the  con- 
dition must  be  satisfied  in  order  to  render  the  promise  absolute.  A 
policy  of  fire  insurance  "was  conditioned  that  the  minister  of  the  parish 
should  give  a  certificate  as  to  the  character  of  the  insured  and  the 
bond  fide,  nature  of  the  loss ;  it  was  held  that  the  insured  could  not 
recover  without  such  certificate,  although  the  minister  vmreasonably 
refused  to  give  it  {a).  Upon  an  agreement  to  purchase  goods  at  a 
valuation  to  be  made  by  two  specified  valuers,  it  was  held  that  the 
purchaser  could  not  be  charged  with  the  price  until  the  goods  had 
been  valued  by  both  valuers  pursuant  to  the  agreement,  though  one  of 
them  refused  to  act  (5).  Upon  an  agreement  to  do  work  to  be  paid 
for  by  measurement  to  be  settled  by  a  person  named  in  the  agreement, 
such  measurement  was  held  to  be  a  condition  precedent  to  the  claim 
for  payment,  and  not  a  mere  reference  of  the  matter  to  an  arbitrator 
which  could  be  revoked  by  the  employer  (c). 

Upon  an  agreement  to  do  certain  building  work  to  be  paid  for  at  a 
certaiQ  price  upon  receiving  a  certificate  in  writing  of  an  architect 
named  of  his  approval  of  the  works,  it  was  held  that  no  claim  could  be 
made  by  the  builder  until  the  certificate  was  given  (c?).  If  the  archi- 
tect or  surveyor  wrongfully  and  improperly  refuses  to  give  such  cer- 
tificate, the  builder  does  not  thereby  acquire  any  right  of  action  against 
the  employer  (e)  ;  but  if  the  architect  improperly  neglects  to  certify 
in  collusion  with  or  by  the  procurement  of  the  employer,  an  action 
may  lie  against  the  employer  as  for  a  fraud  (/).  A  certificate  of  an 
architect  does  not  necessarily  import  a  certificate  in  writing ;  but  a 
parol  approval  will  satisfy  the  condition  of  a  certificate,  unless  a 
written  certificate  is  expressly  stipulated  for,  in  which  case  the  condi- 
tion must  be  satisfied  by  producing  a  written  certificate  (g). 

The  plaintiff  purchased  a  horse  of  the  defendant  for  Is.,  upon  the 
condition  that  if  the  horse  should  trot  eighteen  mUes  in  an  hour  to  the 
satisfaction  of  a  certain  person  appointed  as  judge  of  the  performance 
the  plaintiff  should  pay  £200  for  the  horse ;  the  judge  having  refused 
to  attend  without  any  default  in  the  plainttfif,  the  plaintiff  was  held 
entitled  to  the  delivery  of  the  horse  for  the  Is,  (A). 

(a)  Worsley  v.  Wood,  6  T.  E.  710.  (/)  Batterbury  v.  Vyse,  2  H.  &  C.  42; 

(&)  Thurnell  v.  Balbirnie,  2  M.  &  W.  32  L.  J.  Ex.  177;  and  see  Wlntosh  v. 

786;  and  see  Clarke  v.   Westrope,  18  C.  Great  Western  By.  Co.,  2  Mac.  &  Gord. 

B.  765;  25  L.  J.  C.  P.  287.  74. 

(c)  Mills  V.  Bayley,  2  H.  &  C.  36;  32  \g)  Soierts  v.  Watkins,  14  C.  B.  N.  S. 
L.  J.  Ex.  179.  592;  32  L.  J.  C.  P.   291;  Lamprell  v. 

(d)  Morgan  y.  Bimie,  9  Bing.  672;  Billericay  Union,  3  Ex.  283;  Russell  y. 
and  see  similar  contracts  in  Milner  v.  Viscount  Bandiera,  13  C.  B.  N.  S.  149; 
Meld,  5  Ex.  829 ;  Grafton  v.  Eastern  Co.  32  L.  J,  C.  P.  68 ;  and  see  Kirk  v.  Jirom- 
Ry.,  8  Ex.  699;  Scott  v.  Corporation  of  ley  Union,  2  Phil.  640;  Goodyear  v. 
Liverpool,  1  Gift.  216;  3  De  G.  &  J.  334;  Mayor  of  Weymouth,  35  L.  J.  C.  P.  12. 
27  L.  J.  C.  641 ;  28  L.  J.  C.  230.  (h)  Brogden  v.  Marriott,  2  Bing.  N.  C. 

(e)  Clarke  v.  Watson,  18  C.  B.  N.  S.  473. 
278;  34  L.  J.  C.  P.  148. 
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Promise  conditional  upon  request  or  demand. — ^A  contract  is 
sometimes  made  conditional  upon  a  requestor  demand  of  performance ; 
and  then  the  making  of  the  request  or  demand  is  necessary  to 
render  the  contract  absolute,  and  in  an  action  for  a  breach  of  the  con- 
tract the  request  or  demand  must  be  alleged  and  proved  (a). 

A  present  debt  is  payable  without  any  demand  from  the  creditor  to 
the  debtor  (b) .  Parties  primarily  liable  on  mercantile  instruments, 
as  the  acceptor  of  a  bill  of  exchange,  or  the  maker  of  a  promissory 
note,  are  bound  to  pay  the  holder,  when  the  instrument  becomes  due, 
without  any  demand  (c).  A  promissory  note  payable  on  demand  is  a 
present  debt,  and  is  payable  without  any  demand  (d).  But  if  such 
instruments  are  made  specially  payable  at  a  particular  place  only, 
presentment  for  payment  at  that  place  is  necessary  (e). 

If  a  bond  is  conditioned  for  the  payment  of  a  sum  of  money  on  de- 
mand, a  demand  must  be  made  before  the  bond  is  forfeited  and  an 
action  can  be  brought  upon  it  (/) ;  but  on  a  bond  conditioned  for  pay- 
ment of  money,  without  any  stipulation  for  a  demand,  a  demand  is 
not  required,  and  the  condition  is  broken  by  non-payment,  although  no 
demand  is  made  (g). 

If  a  warrant  of  attorney  be  given  for  payment  of  money  on  demand, 
an  actual  demand  is  necessary ;  and  proceedings  taken  under  it  with- 
out such  demand  will  be  set  aside  (A).  A  person  having  executed  a 
warrant  of  attorney  to  secure  the  re-transfer,  upon  demand,  of  stock 
lent  to  him,  became  insane ;  it  was  held  that  a  demand  made  to  him 
in  that  state  was  ineffectual  (i). 

A  surety  is  not  entitled  to  a  demand  for  payment  upon  the  de- 
fault of  the  debtor,  unless  he  has  expressly  stipulated  for  it  (J); 
and  in  order  to  charge  a  surety  upon  a  contract  of  guarantee  a  request 
to  the  debtor  to  pay  is  not  necessary,  where  it  is  not  necessary  to 
charge  the  debtor  (/c). 

If  a  factor,  receiving  goods  for  sale  on  commission,  contracts  to  ao  - 
count  on  demand,  a  demand  of  an  account  is  necessary  in  order  to 
charge  him  in  an  action  for  not  accounting  (I). 

Promise  conditional  upon  notice- — A  contract  is  sometimes  made 

(a)  Bach  v.  Owen,  5  T.  R.  409,  cited  (e)  Byles  on  Bills,  8th  ed.  196,  198. 

and  explained  in  Badford  v.  Smith,  3  M.  (/)  Carter  v.  Ring,  3  Camp.  459. 


&  W.  254;  Birks  v.  Trippet,  1  Wms.  ig)  Gibbsv.  Southam,5  B.  &  Ad.  911. 

Saund.  36  6;  and  cases  there  cited;.  1  (h)  Nicholl    v.  Bromley,  2  B.  &  B. 

Chit.  PI.  7th  ed.  339.  464;  Abbott  v.  Greenwood,  2  Jur.  989. 

(6)  Cranley  v.  Hillary,  2  M.  ife  S.  120,  (i)  Capper  ir.  Dando,  2  A.  &  E.  458. 

122;  per  Parke,  B.  Kington  v.  Kington,  (j)  Sicklemorev.   Thistleton,  6  M.  & 

11  M.  &  W.  233,  2.35.  S.  9;  Hitchcock  v.  Humfrey,  5  M.  &  G. 

(c)  ffwmev.Pepioe,  8  East,  168;  Pooie  559. 

V.  Tumbridge,  2  M.  &  W.  223;  and  see  (k)  Rede  v.  Farr,  6  M.  &  S.  121;  Lil- 

Walton  V.  Mascall,  13  M.  <fe  W.  452.  ley  v.  Hewitt,  11  Price,  494;   Warrington 

id)  Maltbyv.  Murrells,  5  H.  &  N.  813;  v.  Furbor,  8  East,  242;   Walton  v.  jfas- 

29  L.  J.  Ex.  377;  Norton  v.  Ellam,  2  M.  call,  13  M.  &  W.  452. 

*  W.  461.  (I)  Topham  v.  Braddick,  1  Taunt.  572. 
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conditional  upon  notice  of  some  matter  being  given  ;  and  then  notice 
must  be  given  accordingly,  in  order  to  render  the  promise  absolute,  and 
must  be  alleged  and  proved  in  an  action  brought  upon  it  (a).  A  party 
contracting  to  do  an  act  upon  the  happening  of  some  event  is  not,  in 
general,  entitled  to  notice  of  that  event  as  a  condition  precedent  to  his 
liability,  unless  he  has  expressly  stipulated  for  it ;  but  in  some  cases 
it  is  necessarily  implied  from  the  nature  of  the  transaction  that 
notice  should  be  given,  although  not  expressly  stipulated  for  (b). 

The  general  rule  as  to  the  cases  where  notice  is  impliedly  required 
has  been  laid  down  as  follows : — "  That  where  a  party  contracts  to  do 
a  certain  thing  in  a  certain  specific  event  with  which  he  can  make 
himself  acquainted,  he  is  not  entitled  to  any  notice,  imless  he  stipu- 
lates for  it ;  but  when  it  is  an  event  which  lies  within  the  peculiar 
knowledge  of  the  opposite  party,  then  notice  ought  to  be  given  him  " 
(c).  It  is  also  laid  down  as  a  rule  that  if  the  matter  does  not  lie  more 
properly  in  the  knowledge  of  one  of  the  parties  than  the  other,  notice 
is  not  requisite  (d). 

A  buyer  promised  to  pay  for  barley  as  much  as  the  seller  sold  it  for 
to  any  other  man ;  the  seller  was  held  bound  to  give  notice  before  he 
could  call  upon  the  buyer  to  pay,  because  the  person  to  whom  the  bar- 
ley was  to  be  sold  was  altogether  at  the  option  of  the  seller,  who  might 
sell  it  to  whom  he  pleased  (e).  The  defendant  covenanted  not  to  do 
anything  whereby  an  insurance,  to  be  effected  on  his  life  by  the  plaint- 
iff at  any  ofB.ce  which  the  latter  should  choose,  should  be  avoided  or 
prejudiced ;  it  was  held  that  the  defendant  was  not  boimd  by  this  cov- 
enant until  the  plaintiff  had  given  him  notice  that  he  had  chosen  an 
office,  and  had  effected  a  policy  (/).  By  a  contract  for  the  sale  of  land 
the  vendor  covenanted  that  he  would  deduce  a  good  title  and  produce 
the  deeds  to  verify  it  on  a  certain  day  at  one  of  three  places  men- 
tioned ;  it  was  held  to  be  incumbent  on  him  to  give  notice  to  the  ven- 
dee at  which  of  the  three  places  he  would  be  ready  to  produce  his  title, 
and  that,  not  having  done  so,  he  was  liable  for  a  breach  of  covenant 
in  not  producing  the  deeds,  notwithstanding  the  non-attendance  of 
the  vendee  (g). 

On  a  policy  of  insurance  on  a  ship  it  is  held  not  to  be  a  condition 
precedent  to  the  liability  of  the  underwriter  that  the  insured  should 
give  him  notice  of  the  loss ;  whether  or  no  the  ship  was  damaged  by 
storms  being  a  fact  as  much  within  the  knowledge  of  one  party  as  the 
other  (h). 

(a)  1  Chit.  PI.  7th  ed.  337.  (e)  ffaule  v.   Hemyng,  Cro.  Jac.  422, 

(6)  Per  Parke,  B.,  Vyse  v.  Wakejield,       cited  6  M.  &  W.  454. 
6  M.  &  W.  442,  453.  (f)  Vyse  v.  Wak^eld,  6  M.  &  W.  442. 

(c)  Per  Lord  Abinger,  C.  B.,  Vyse  v.  (g)  Bippinghall  v.  Lloyd,  5  B.  &  Ad. 
WakeAeld,  6  M.  &  W.  442,  452.                       742. 

(d)  1  Wms.  Saund.  117  a,  n.  (2);  2  ib:  (h)  Dawson  v.  Wrench,  3  Ex.  359. 
62  a;  1  Chit.  PI.  7th  ed.  337;  per  Parke, 

B.,  Dawson  y.  Wrench,  3  Ex.  359,  362. 
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"  If  a  man  is  bound  by  obligations  or  covenants  or  promises  to  do  a 
thing  on  the  performance  of  an  act  by  a  stranger  notice  need  not  be 
alleged,  for  it  lies  in  the  defendant's  knowledge  as  much  as  the  plaint- 
iff's and  he  ought  to  take  notice  at  his  peril "  (a).  If  a  man  be  bound 
to  another  to  indemnify  him  against  the  acts  of  a  third  person,  no 
notice  is  necessary  to  be  given  by  the  obligee  to  the  obligor  of  those  acts 
(5).  So  it  is  held,  with  respect  to  guarantees,  that  no  notice  is  neces- 
sary (c) ;  vmless  the  surety  has  stipulated  expressly  for  it  (d). 

Notice  of  an  award  is  not  a  condition  precedent  to  the  liability  to 
perform  it,  because  both  parties  may  equally  take  notice  of  it ;  if,  how- 
ever, it  be  provided  that  the  award  should  be  notified  to  the  parties, 
it  is  no  award  until  notice  be  given  (e).  Notice  is  necessary  in  order 
to  proceed  against  a  party  by  attachment  for  contempt  in  not  per- 
forming an  award  (/"). 

Upon  a  bill  of  exchange  accepted  payable  to  the  drawer  or  his  order, 
and  upon  a  promissory  note  made  payable  to  the  payee  or  his  order,  no 
notice  of  indorsement  need  be  given  to  the  acceptor  or  maker ;  he  is 
bound  himself  to  find  out  the  holder  and  pay  him  when  the  instru- 
ment is  due  (g).  But  the  parties  secondarily  liable,  as  the  drawer  or 
indorser  of  a  bill  of  exchange,  or  the  indorser  of  a  promissory  note,  are 
entitled  to  have  the  instrument  duly  presented  for  payment,  and  to 
receive  notice  of  dishonor,  which  is  a  matter  peculiarly  within  the 
knowledge  of  the  holder  {h) ;  and  the  notice  of  dishonor  must  be  given 
within  a  reasonable  time,  which  depends  upon  the  circumstances  of 
each  case  {i). 

Construction  of  contracts  as  to  conditions  precedent. — Questions 
of  construction  often  arise  as  to  whether  the  language  of  a  contract 
imports  a  condition  precedent  to  the  liability  or  not,  of  which  the  fol- 
lowing cases  may  be  cited  as  examples  : — 

A  contract  for  the  sale  of  goods,  "  on  arrival  by  a  certain  ship,"  is 
held  to  be  conditional  upon  the  arrival  of  the  goods  on  board  the  ship 
so  that  if  the  ship  arrives  without  the  goods,  or  if  the  ship  is  wrecked, 
the  seller  is  not  bound  {j).  So,  upon  a  contract  for  the  sale  of  goods, 
"  to  arrive  by  a  certain  ship,"  the  arrival  of  the  goods  in  the  ship  is  a 
condition  precedent  {k).    Such  a  contract  does  not  amount  to  a  war- 

(a)  2  Wms.  Saund.  62  a  ;  and  cases  625;  Bradbvry  v.  Emans,  5  M  &  W 
there  cited.  59.5;  Price  v.  Price,  16  M.  &  W.  232, 

(6)  Cutler  v.  Southern,  1  Wms.  Saund.        242. 

^^^^  T>     ,,    ,     T,    r.                „r       1  W  2  Wms.  Saund.  62  n,  n.((J) ;  Byles 

(c)  Per  Parke,  B.,  Dawson  v.  Wrench,  on  Bills,  8th  ed.  186,  251. 

3  Ex.  359,  362;  Hitchcock  v.  Bumfrey,  (i)  Darbishire,  v.  Parker,  6  East,  3; 

,  5  M.  &  G.  559.  Byles  on  Bills,  8th  ed.  261. 

,     id)  Sicklemore  v.  Thistleton,  6  M.  &  S.  (j)  Boyd  v.  Siffkin,  2  Camp.  326;  see 

8-     ,     „  Idle  V.  Thornton,  3  Camp.  274. 

^e)  2  Wms.  Saund.  62,  n.(4).  (k)  Lovatt  v.  Hamilton,  5  M.   &  W. 

/)  26.  62  a,  n.(e).  639;  Johnson  v.  Macdonald,  9  M.  &  W. 

g)  Reynolds  v.  Dames,  1  B.   &  P.  600. 
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ranty  on  the  part  of  the  seller  that  the  goods  should  arrive  if  the  vessel 
arrives,  but  to  a  contract  for  the  sale  of  goods  at  a  future  period  sub- 
ject to  the  double  condition  of  the  arrival  of  the  vessel,  with  the  speci- 
fic cargo  on  board  (a).  But  upon  a  contract  for  the  sale  of  goods  to 
be  delivered  "  on  the  safe  arrival  of  a  certain  ship,"  it  was  held  that 
the  arrival  of  the  goods  was  not  a  condition  precedent  as  the  arrival 
of  the  ship  was ;  and  the  contract  to  deliver  became  absolute  upon  the 
arrival  of  the  ship,  although  without  the  goods  on  board  (5).  A  con- 
tract of  sale  of  goods  to  arrive  by  a  ship  to  be  named  "  uponshipment 
of  the  goods,"  or  "  by  the  next  mail,"  is  conditional,  as  to  the  liability 
of  the  buyer  to  accept  the  goods,  upon  the  naming  of  the  ship  accord- 
ing to  the  contract  (c). 

In  a  contract  for  the  sale  of  cotton  from  ships  arriving  at  a  port, 
the  expression,  "  the  said  cotton  to  be  taken  from  the  quay,"  was  con- 
strued to  be  a  stipulation  for  the  seller's  benefit  only,  compelling  the 
purchasers,  if  required,  to  take  the  cotton  from  the  quay,  but  not  a 
stipulation  as  to  the  place  of  delivery  forming  a  condition  precedent 
to  the  purchaser's  liability  to  accept  the  cotton  (d). 

A  stipulation  in  a  charterparty  that  the  vessel  shall  sail  on  or  be- 
fore an  appointed  day,  is  held,  in  general,  to  be  a  condition  precedent 
to  the  liability  of  the  charterer  to  perform  the  charterparty  (e) ;  so,  a 
stipulation  that  the  ship  shall  be  ready  on  or  before  an  appointed  day 
(/) .  But  the  stipulation  that  the  ship  shall  sail  with  convenient  speed, 
or  within  a  reasonable  time,  or  direct  to  the  port  of  loading,  is  held 
not  to  be  a  condition  precedent,  as  to  the  time  of  sailing  {g) ;  though, 
if  by  reason  of  a  breach  of  such  stipulation  the  object  of  the  voyage 
would  be  wholly  frustrated,  the  charterer  might  be  excused  from  the 
performance  of  the  charterparty  on  his  part  (A). 

In  a  charterparty  the  ship  was  described  as  "  now  at  sea  having 
sailed  three  weeks  ago ; "  it  was  held  that  the  liability  of  the  charterer 
to  load  was  conditional  upon  the  truth  of  that  statement  (i).  So,  the 
description  ui  a  charterparty  of  the  ship  as  "  now  in  the  port  of  Am- 
sterdam "  was  held  to  constitute  a  condition  precedent  to  the  obhga- 
tion  of  the  charterer  (J). 


(a)  lb.  If)  Oliver  v.  Fielden,  4  Ex.  135;  See- 

(6)  Hale  v.  Bawson,  i  C.  B.  N.  S.  ger  v.  Duthie,  8  C.  B.  N.  S.  45. 

85;  27  L.  J.  C.  P.  189;  and  see  Gorrissen  (g)  Tarrabochia  v.  Hickie,  1  H.  &  N. 

v.Perrire,  2  C.  B.N.  S.  681;  27  L.  J.  C.  183;    26  L.   J.  Ex.   26;    M' Andrew  v. 

p.  29.  Chappie,  35  L.  J.  C.   P.  281 ;  and  sea 

(c)  Graves  v.   Legge,  9  Ex.  709;    11  Freeman  v.  Taylor,  8  Bing.  124. 

Ex.  642;  23  L.  J.  Ex.  228;  26  ib.  316;  (ft)  lb.;  and  see  Behnv.  Burness,  3  B. 

Gilkes  V.  Leonino,  4  C.  B.  N.  S.  485.  &  S.  751,  758;  32  L.  J.  Q.  B.  204,  205. 

(d)  Neill  V.  Whitworth,  18  C.  B.  N.  S.  (i)  Ollive  v.  Booker,  1  Ex.  416. 

435;  34  L.  J.  C.  P.  155.  {j )  Behn  v.  Burness,  1  B.  &  S.  877; 

(e)  Olaholm  v.  Hays,  2  M.  &  G.  257;  3  ib.  751;  31  L.  J.  Q.  B.  73;  32  ib.  204, 
Crookewit  V.  Fletcher,  1  H.  &  N.  893;  explaining  Dimecft  v.  CorieSt,  12  Moore, 
26  L.  J.  Ex.  153.  P.  C.  C.  199. 
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The  description  of  the  ship  in  a  charterparty  as  being  A  1  is  a  war- 
ranty of  the  ship  being  of  that  class  at  Lloyd's,  and  constitutes  a  con- 
dition precedent  to  the  liability  of  the  charterer  to  load  (a) ;  but  such 
description  only  warrants  the  class  at  the  time  of  making  the  charter- 
party,  and  does  not  warrant  the  continuance  of  the  class  (5).  The 
representation  that  the  ship  is  tight,  staunch,  and  strong,  is  not  a  con- 
dition precedent  (c). 

Upon  a  covenant  in  a  lease  to  expend  a  sum  of  money  in  repairs  un- 
der the  direction  and  with  the  approbation  of  a  surveyor  to  be  ap- 
pointed by  the  lessor,  the  appointment  of  the  surveyor  is  a  condition 
precedent  to  the  liability  to  repair  {d).  So,  upon  a  covenant  in  a  lease 
for  the  lessee  to  repair,  the  lessor  allowing  and  assigning  timber  for 
that  purpose,  the  assigning  of  the  timber  by  the  lessor  is  a  condition 
precedent  to  the  liability  of  the  lessee  (e).  An  agreement  was  made 
by  a  tenant  to  keep  certain  premises  in  repair,  the  same  being  first 
put  into  repair  by  the  landlord ;  it  was  held  that  the  repair  of  the 
whole  by  the  landlord  was  a  condition  precedent  which  he  must  per- 
form before  he  could  recover  for  non-repair  of  any  part  of  the  prem- 
ises (;■).  By  a  written  agreement  the  plaintiff  undertook  to  do  certain 
repairs  to  a  house  and  "  to  complete  the  work  necessary  by  the  14th 
June  next,"  and  the  defendant,  "  in  consideration  of  these  conditions 
being  fulfilled,"  agreed  to  take- the  house  for  three  years,  the  rent  to 
begin  from  Midsummer  next ;  it  was  held  that  the  completion  of  the 
whole  work  by  the  plaintiff  in  the  time  specified  was  a  condition  pre- 
cedent to  the  liability  of  the  defendant  to  take  the  house  (g). 

A  lease  contained  a  covenant  by  the  lessor,  that  if  the  lessee  should 
be  desirous  at  the  expiration  of  the  term  to  purchase  the  premises, 
and  should  give  to  the  lessor  six  months'  notice  of  such  desire,  and 
should  pay  to  him  £2,000,  the  lessor  would  seU  and  convey  the  prem- 
ises to  the  lessee ;  the  lessee  gave  the  notice,  but  did  not  pay  the 
£2,000 ;  it  was  held  that  the  payment  of  the  £2,000  was  a  condition 
precedent  to  the  right  of  purchase,  and  the  money  not  having  been 
paid,  he  was  not  entitled  to  specific  performance  (A). 

By  an  indenture  the  plaintiff  covenanted  that  he  would  "forth- 
with "  do  certain  things  on  his  part,  and  the  defendant  covenanted  to 
make  certain  payments  upon  the  performance  of  those  things,  and  it 
was  agreed  that  to  secure  the  true  performance  of  the  covenants  the 
plaintiff  and  the  defendant  should  within  ten  days  from  the  execution 

(o)  Ollive  V.  Booker,  1  Ex.  416;  and  (e)  Thomas  v.  Cadwallader,  Willes, 

see  Bouth  v.  Macmillan,  2  H.  <fe  C.  750;  496. 

33L.  J.  Ex.  38.  (/)  Neale-v.  Batcliff,  15  Q.  B.  916; 

Cb)  Hurst  V.   TTsbome,  18  C.  B.  144;  and  see  Cannock  v.  Jones,  3  Ex.  238. 

25  L.  J.  C.  P.  209.  ifl)  Tidey  v.  MoUett,  16  C.  B.  N.  S. 

(c)  Tarrabochia  v.  Hickie,  1  H.  &  N.  298;  33  L.  J.  C.  P.  235. 

183;  26  L.  J.  Ex.  26.  (h)  Weston  v.  Collins,  34  L.  J.  C.  853. 

(d)  Coombey.  Greene.  11  M.  &W.  480. 
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of  the  indenture  give  to  each  other  bonds  in  a  penal  sum ;  it  was  held 
that  the  giving  the  bonds  was  a  condition  precedent  to  the  right  to 
performance  on  either  side,  and  that  the  term  "  forthwith "  must  be 
construed  as  subject  to  such  condition  precedent  (a). 

The  defendant  agreed  to  grant  the  plaintiffs  a  lease  of  certain  prem- 
ises for  five  years,  during  which  the  plaintififs  were  to  expend  money 
in  certain  buildings,  and  the  defendant  agreed  to  repay  to  the  plaintififs 
the  money  so  expended  at  the  expiration  of  the  term ;  the  plaintififs 
occupied  during  the  five  years  and  expended  the  money  in  the  manner 
agreed  upon,  but  no  lease  was  granted ;  it  was  held  that  the  granting 
of  the  lease  by  the  defendant  was  not  a  condition  precedent  to  his 
liability  to  repay  the  money,  Crompton,  J.,  saying  that  it  would  require 
strong  words  to  render  an  act  to  be  done  by  the  defendant  a  condition 
precedent  to  his  liability  (b). 

Dependent  and  independent  promises. — In  contracts  containing 
executory  considerations,  that  is  to  say,  in  which  a  promise  on  the  one 
side  is  given  in  consideration  of  a  promise  on  the  other,  the  mere 
promise,  and  not  the  performance  of  it,  constitutes  the  consideration 
strictly  so  called;  and  the  obligation  of  the  one  promise  may  be  quite 
independent  of  the  performance  of  the  other  (c).  But  when  the  mat- 
ter of  such  mutual  promises  is  examined,  it  may  appear,  upon  the 
correct  construction  of  their  terms,  that  the  obligation  of  the  one 
promise  is  made  expressly  or  impliedly  conditional  upon  the  due  per- 
formance of  the  other ;  and  then  the  performance  of  the  promise, 
constituting  the  executory  consideration,  is  a  condition  precedent  to 
the  liability  to  perform  the  other  promise :  in  the  latter  case  the  mu- 
tual promises  are  called  dependent,  and  in  the  former  they  are  called 
independent. 

In  the  case  of  Jones  v.  Barhley^  Lord  Mansfield,  C.J.,  in  delivering 
the  judgment  of  the  Court,  expressed  himself  to  the  following  effect : — 
"There  are  three  kinds  of  covenants:  1.  Such  as  are  called  mutual 
and  independent,  where  either  party  may  recover  damages  from  the 
other  for  the  injury  he  may  have  received  by  a  breach  of  the  covenants 
in  his  favor,  and  where  it  is  no  excuse  for  the  defendant  to  allege  a 
breach  of  the  covenants  on  the  part  of  the  plaintiff.  2.  There  are 
covenants  which  are  conditions  and  dependent,  in  which  the  perform- 
ance of  one  depends  on  the  prior  performance  of  another,  and,  there- 
fore, till  this  prior  condition  is  performed,  the  other  party  is  not  liable 
to  an  action  on  his  covenant.  3.  There  is  also  a  third  sort  of  covenants, 
which  are  mutual  conditions  to  be  performed  at  the  same  time ;  and,  in 
these,  if  one  party  was  ready,  and  offered,  to  perform  his  part,  and  the 
other  neglected,  or  refused,  to  perform  his,  he  who  was  ready  and 

(o)  ndbzTts  V.  :BrtiU  6  C.  B.  N.  S.  (6)  Bowes  v.  CroU,  6  E.  &  B.  255. 

611;  20  ih.  148;  34  L.  J.  C.  P.  241.  (c)  See  ante,  p.  3. 
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offered  has  fulfilled  his  engagement,  and  may  maintain  an  action  for 
the  default  of  the  other ;  though  it  is  not  certain  that  either  is  obliged 
to  do  the  first  act."  His  Lordship  then  proceeded  to  say,  « that  the 
dependence  or  independence  of  covenants  was  to  be  collected  from  the 
evident  sense  and  meaning  of  the  parties,  and  that,  however  trans- 
posed they  might  be  in  the  deed,  their  precedency  must  depend  on  the 
order  of  time  in  which  the  intent  of  the  transaction  requires  their 
performance  (a). 

It  has  also  been  laid  down  as  a  rtde  of  construction  that  "  Where 
from  a  consideration  of  the  whole  instrument  it  is  clear  that  the  one 
party  relied  upon  his  remedy  and  not  upon  the  performance  of  the 
condition  by  the  other,  such  performance  is  not  a  condition  precedent. 
On  the  other  hand,  where  it  is  clear  that  the  intention  was  to  rely  on 
the  performance  of  the  condition,  and  not  on  the  remedy,  the  perform- 
ance is  a  condition  precedent"  (b). 

Rules  of  construction  derived  from  the  times  for  performing 
mutual  promises. — The  following  rules  of  construction,  as  to  the 
intention  of  the  parties,  have  been  deduced  from  the  times  appointed 
for  the  performance  of  the  respective  covenants  or  promises.  « If  a 
day  be  appointed  for  payment  of  money,  or  part  of  it,  or  for  doing  any 
other  act,  and  the  day  is  to  happen,  or  may  happen,  before  the  thing 
which  is  the  consideration  of  the  money,  or  other  act,  is  to  be  per- 
formed, an  action  maybe  brought  for  the  money,  or  for  not  doing  such 
other  act  before  performance ;  for  it  appears  that  the  party  relied  upon 
his  remedy  and  did  not  intend  to  make  the  performance  a  condition 
precedent ;  and  so  it  is  where  no  time  is  iixed  for  performance  of  that 
which  is  the  consideration  of  the  money  or  other  act"  (c). — "  But  when 
a  day  is  appointed  for  the  payment  of  money,  etc.,  and  the  day  is  to 
happen  after  the  thing  which  is  the  consideration  of  the  money,  etc.,  is 
to  be  performed,  no  action  can  be  maintained  for  the  money,  etc.,  be- 
fore performance  "  (d). — «  Where  two  acts  are  to  be  done  at  the  same 
time,  as  where  A.  covenants  to  convey  an  estate  to  B.  on  such  a  day, 
and  in  consideration  thereof  B.  covenants  to  pay  A.  a  sum  of  money 
on  the  same  day,  neither  can  maintain  an  action  without  showing  per- 
formance of  or  an  offer  to  perform  his  part,  though  it  is  not  certain 
which  of  them  is  obliged  to  do  the  first  act ;  and  this  particularly 
applies  to  all  cases  of  sales  "  (e). 

(a)  Jones  v.  Barkley,  2  Doug.  684,  v.  Jackson,  6  C  B.  103;  Judson  v.  Bow- 

690;  and  see  Pordage  v.  Cole,  1  Wms.  den,  1  Ex.  162. 

Saund.  320  6,  and  the  authorities  there  (a)  Pordage  v.  Cole,  1  Wms.  Saund. 

cited;  Stavers  v.  Curling,  3  Bing.  N.  C.  820  c.  rule  2,  and  the  authorities  there 

355,  368.  cited;  Bolt  v.  Cozens,  18  C.  B,  673;  25 

(6)  Per  Jervis,  C.  J.,  Roberts  v.  Brett,  L.  J.  C.  P.  254. 

25  L.  J.  C.  P.  280,  286;  18  C.  B.  561,  (e)  Pordage  v.   Cole,  1  Wms.  Saund. 

573.  320  e.  rule  5;  and  the  authorities  there 

(c)  Pordage  v.  Cole,  1  Wms.  Saund.  cited;  Peetersv.  Opie,  2  Wms.  Saund. 

320  6.  rule  1;  and  authorities  there  cited ;  352(3);  Doogoody.  Base,  9  C.  B.  132; 

Campbell  v.  Jones,  6  T.  K.  570;  Dicker  Giles  v.  Giles,  9  Q.  B.  164. 
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Accordingly,  in  contracts  for  the  sale  of  land  in  which  the  convey- 
ance of  the  estate  and  the  payment  of  the  money  are  to  be  concurrent 
acts,  the  readiness  and  willingness  of  the  vendor  to  convey  the  estate 
is  a  condition  precedent  to  the  liability  of  the  purchaser  to  pay  the 
price ;  and  it  is  a  good  plea  to  an  action  for  the  price  that  the  plaintiff 
was  not  ready  and  willing  to  convey  (a).  But  if  in  carrying  out  the 
contract  the  purchaser  gives  a  bUl  or  note  for  the  price,  he  cannot 
afterwards  refuse  to  pay  it  because  the  vendor  refuses  to  convey  the 
estate ;  he  is  left  to  his  remedy  upon  the  contract,  unless  the  contract 
has  been  altogether  rescinded,  so  that  there  is  a  total  failure  of  con- 
sideration for  the  bUl  (b).  So,  iu  contracts  for  the  sale  of  land,  unless 
expressly  stipulated  to  the  contrary,  it  is  for  the  purchaser  to  tender 
a  conveyance ;  and  if  he  has  omitted  to  do  so  without  sufficient  ex- 
cuse, he  cannot  maintain  an  action  against  the  vendor  for  not  com- 
pleting (c). 

In  executory  contracts  for  the  sale  of  goods,  in  general,  the  buyer, 
claiming  the  deUvery  of  the  goods,  must  show  that  he  is  ready  to  re- 
ceive and  pay  for  them  (d).  So,  the  seller  must  show  that  he  was 
ready  and  willing  to  deliver  the  goods,  as  a  condition  precedent  to 
his  charging  the  buyer  with  not  accepting  and  paying  for  them  (e). 
It  is  not  necessary  that  the  buyer  should  actually  tender  the  money 
(/),  or  that  the  seller  should  actually  tender  the  goods  (g) ,  in  order 
to  satisfy  the  condition  of  readiness  and  willingness  to  pay  for  or 
deliver  the  goods.  By  a  written  agreement  the  defendant  agreed  to 
dehver  straw  to  the  plaintiff  at  the  rate  of  three  loads  in  a  fortnight 
until  a  stated  time,  and  the  plaintiff  agreed  to  pay  to  the  defendant 
a  certain  sum  per  load  "  for  each  load  of  straw  so  delivered  "  during 
the  time ;  this  agreement  was  construed  to  mean  that  each  load  was 
to  be  paid  for  on  delivery,  and,  on  the  plaintiff  refusing  so  to  pay,  the 
defendant  was  held  not  bound  to  deliver  (h). 

Rule  of  construction  derived  from  the  matter  of  mutual  prom- 
ises.— A  further  rule  of  construction  is  derived  from  the  connexion 
of  the  matter  of  the  mutual  covenants  or  promises,  as  being  wholly 
or  in  part  the  consideration  of  each  other.  Thus,  the  rule  is  laid 
down  that  "  where  mutual  covenants  go  to  the  whole  consideration 
on  both  sides,  they  are  mutual  conditions,  the  one  precedent  to  the 
other ;  but  where  a  covenant  goes  only  to  a  part  of  the  consideration 


(a)  Marsden  v.  Moore,  4  H.  &  N.  500 
Poole  V.  Hill,  6  M.  &  W.  835. 

(6)  Moggridge  v.  Jones,  14  East,  486 
Spiller  V.  Westlake,  2  B.  &  Ad.  155. 

(c)  Poole  V.  Hill,  6  M.  <fc  W.  835, 841 
and  see  Doogood  v.  Bose,  9  C.  B.  132. 

(d)  Callonel  v.  Briggs,  1  Salk.  112 
Morton  V.  Lamb,!  T.  R.  125;  Water 
house  T.  Skinner,  2  B.  &  P.  447;  Baw 


son  V.  Johnson,  1  East,  203;  Withers  v. 
Reynolds,  2  B.  &  Ad.  882. 

(e)  Jackson  v.  Allaway,  6  M.  &  G. 
942;  Boyd  v.  Lett,  1  0.  B.  222. 

(/i  Rawson  v.  Johnson,  1  East,  203. 

(fir)  Jackson  v.  Allaway  ;  Boyd  v. 
Lett,  supra. 

(h)  Withers  v.  Reynolds,  2  B.  &  Ad. 
882. 
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there  a  remedy  lies  on  the  covenant  to  recover  damages  for  the  breach 
of  it :  but  it  is  not  a  condition  precedent "  (a).  By  an  indenture  of 
apprenticeship  the  apprentice  was  placed  with  an  auctioneer,  apprais- 
er, and  corn-factor  to  serve  him  and  to  learn  his  business ;  afterwards 
the  master  having  given  up  the  business  of  corn-factor  the  appren- 
tice left  him ;  in  an  action  by  the  master  for  the  desertion  of  the  ap- 
prentice, it  was  held  that  the  exercise  and  teaching  of  the  three 
trades  was  an  entire  and  indivisible  consideration  for  the  service  of 
the  apprentice,  and  therefore  a  condition  precedent  to  his  liability  to 
serve,  and  that  the  relinquishment  of  one  of  the  trades  was  a  good 
answer  to  the  action  [b).  So,  under  an  indenture  of  apprenticeship, 
the  willingness  of  the  apprentice  to  be  taught  is  a  condition  prece- 
dent to  the  liability  of  the  master  on  his  covenant  to  teach  (c).  By  a 
written  agreement  the  plaintiff  agreed  to  sell  goods  to  the  defendant, 
to  be  paid  for  by  taking  goods  of  the  defendant  at  a  certain  price, 
and  by  drawing  for  the  balance  at  three  months ;  it  was  held  that 
the  sales  were  mutually  dependent,  so  that  the  plaintiff  could  not 
sue  for  the  non-delivery  by  the  defendant  to  him,  without  averring 
and  proving  a  delivery  or  tender  by  him  to  the  defendant  (d).  An 
agreement  \vas  made  that  the  defendant  should  sell  to  the  plaintiff 
certain  land  with  the  coal  mines  under  it  at  a  certain  price,  and  that 
the  defendant  should  buy  of  the  plaintiff  all  coal  that  he  might  from 
time  to  time  require  at  the  market  price ;  it  was  held  that  these  were 
dependent  terms,  and  that  the  plaintiff  could  not  sue  the  defendant 
for  not  buying  coal,  without  being  ready  and  willing  to  purchase  the 
land  (e). 

By  a  charterparty  it  was  agreed  that  the  master  of  the  ship  should 
load  a  complete  cargo  of  certain  articles,  and  deliver  the  same  on  be- 
ing paid  freight  at  certain  stipulated  rates ;  it  was  held  that  the  de- 
livery of  a  complete  cargo  was  not  a  condition  precedent  to  the  right 
of  the  master  to  recover  freight  at  the  stipulated  rates  for  such  cargo 
as  he  had  loaded  and  delivered,  and  that  the  freighter  was  left  to  his 
remedy  in  damages  for  not  loading  a  full  cargo  (/).  The  plaintiffs,  a 
gas  company,  contracted  for  the  supply  of  gas  to  the  public  lamps  of 
the  defendants'  parish,  and  covenanted  to  light  the  lamps  at  a  certain 
time  and  continue  them  lighted  during  a  certain  time,  and  that  the 
gas  should  be  of  a  certain  quality  and  a  certain  quantity ;  and  the 

(a)  Pordage  v.  Cole,  1  Saund.  320  e,  (6)  Ellen  v.  Topp,  6  Ex.  424. 

rules  3  &  4,  and    cases    there    cited;  (c)  Hughesy.  Humphreys,  6  B.  &  C. 

Boone  Y,  Myre.l  H.  Bl.  273;  Campbell  680;  Rayment  v.  Minton,  35  L.  J.  Ex. 

V.  Jones,  6  T.  R.  573;  Ritchie  v.  Atkin-  153. 

son,  10  East,  295,  306;  Stavers  v.  Curl-  (d)  Atkinson  v.  Smith,  14  M.  &  W. 

ing,  3  Bing.  N.  C.  355,  368;  Ellen  v.  695. 

Topp,  6  Ex.  424,  441;  and  see  Hoare  v.  (e)  Bankart  v.  Bowers,  L.  R.  1  C.  P. 

Rennie,  29  L.   J.  Ex.  73;  Franklin  v.  484. 

Miller,  4  A.  &  E.  599.  (/)  Ritchie  v.  Atkinson,  10  East,  295. 
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defendants  covenanted  to  pay  a  certain  sum  per  annum  for  each 
lamp  so  lighted ;  it  was  held  that  the  complete  performance  of  all  the 
covenants  of  the  plaintiffs  was  not  a  condition  precedent  to  their 
right  to  be  paid  for  gas  supplied  (a). 

But  where  the  covenants  or  promises,  of  which  one  is  the  consider- 
ation for  the  other,  have  in  their  subject  matter  no  connexion  to  one 
another,  so  that  the  damages  for  the  breach  of  the  one  may  be  quite 
different  from  the  damages  for  the  breach  of  the  other,  the  perform- 
ance of  the  one  is  not  a  condition  precedent  to  the  performance  of  the 
other  (b).  The  plaintiff  guaranteed  to  the  defendant  that  certain 
bills  of  exchange  should  be  paid  by  the  acceptors  at  maturity,  in  con- 
sideration of  which  the  defendant  guaranteed  to  the  plaintiff  that  cer- 
tain goods  sold  by  the  plaintiff  should  be  paid  for  by  the  purchaser ;  it 
was  decided  that  the  promises  in  the  contract  were  independent 
promises,  and  the  difference  in  the  damages  for  a  breach  of  the  two 
promises  was  relied  on  showiag  such  intention  in  the  parties  (c) . 

The  above  rules  are  only  indicative  of  the  intention  of  the  parties 
generally,  and  in  any  case  give  way  to  a  contrary  intention  clearly 
expressed.  The  parties  to  a  contract  may  imdoubtedly,  if  they  think 
proper,  agree  that  any  matter  shall  be  a  condition  precedent,  "  and  if 
words  are  used  in  the  contract  so  precise,  express,  and  strong  that 
such  intention  and  such  intention  only,  is  compatible  with  the  terms 
employed,  however  Inconsistent  it  may  be  with  general  principles  of 
reasoning,  a  Court  can  only  give  effect  to  such  declared  intention  of 
the  parties"  (c?).  The  defendant  covenanted  that,  "the  plaintiff 
well  and  truly  performing  all  and  everything  on  his  part  to  be  per- 
formed," he  the  defendant  would  perform  his  covenant ;  it  was  held 
that  though  the  performance  of  the  plaintiff's  covenants  was  made  a 
condition  precedent  to  the  defendant's  liability  according  to  the 
strict  technical  frame  of  the  agreement,  yet  the  words  used  might 
give  way  to  an  obvious  intention  to  the  contrary,  which  was  allowed 
to  prevail  (e).  So,  where  the  defendant's  covenant  was  made  "  on 
the  performance  of  the  terms  and  conditions  on  the  part  of  the  plaint- 
iff," the  intention  of  the  parties,  otherwise  expressed,  that  the  per- 
formance of  the  plaintiff  should  not  be  a  condition  precedent,  was 
allowed  to  prevail  (/). 

Performance  of  conditions  precedent. — Conditions  precedent 
must  be  performed  and  satisfied  in  order  to  render  the  conditional 

{a),  London  Gas  Light  Co.  v.    Vestry  {d)  See  Stavers  v.  Curling,  3  Blng.  N. 

of  Chelsea,  8  C.  B.  N.  S.  215.  C.  355,  369;  per  Williams,  J.,  Christies. 

(6)  Thomas  v.   Cadwallader,   Willes,  Borelly,  7  C.  B.  N.  S.  561,  567. 

496,  499;  Christie  v.  Borelly,  7  C.  B.  N.  (e)  Boone  v.  Ilyre,  1  H.  Bl.  273  n 

S.  561;  29  L.  J.  C.  P.  153.  (/ )  Stavers  v.  Curling,  3  Bine.  N.  C. 

(c)  Christie  v.  Borelly,  supra.  355. 
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promise  or  liability  absolute,  and  to  entitle  the  promisee  to  the  per- 
formance of  such  promise  (a).  A  partial  performance  of  a  condition 
precedent,  in  general,  is  not  sufficient  to  render  the  promise  absolute. 
Thus,  where  the  plaintifiE  let  to  the  defendant  a  messuage  with  out- 
buildings belonging  thereto,  and  the  defendant  agreed  to  keep  in  re- 
pair the  said  messuage  and  buildings,  on  condition  of  the  same  being 
first  put  into  repair  by  the  plaintiff,  and  the  plaintiff,  having  put 
part  only  of  the  premises  in  repair,  sued  the  defendant  for  non-repair, 
it  was  held  that  he  was  not  entitled  to  recover,  even  for  the  non-re- 
pair of  the  part  which  he  had  put  in  repair  (b). 

Partial  performance  of  condition  precedent. — But  after  the 
plaintiff  has  performed  his  contract  in  a  substantial  part  and  the  de- 
fendant has  accepted  and  had  the  benefit  of  such  part  performance, 
the  defendant  may  thereby  be  precluded  from  relying  upon  the  non- 
performance of  the  residue  as  a  ground  for  refusing  performance  on 
his  part.  In  such  case  he  must  perform  the  contract  on  his  part, 
and  is  left  to  his  remedy  by  action  for  damages  in  respect  of  the  de- 
fective performance  on  the  part  of  the  plaintiff  (c).  So,  where  the 
plaintiff  is  ready  and  wUlLng  to  perform  his  part  of  the  contract  sub- 
stantially, but  fails  in  a  small  matter,  or  to  a  small  extent,  which 
does  not  go  to  the  root  of  the  consideration,  the  defendant  may  never- 
theless be  bound  to  perform  the  contract  on  his  part.  The  plaintiff 
contracted  to  supply  as  many  cargoes  of  coal  as  could  be  carried  by  a 
ship  of  the  defendant  to  a  certain  place  during  nine  months,  and  the 
defendant  contracted  to  send  the  vessel  and  to  purchase  the  coal ;  it 
was  held  that  the  defendant  was  not  entitled  to  leave  off  sending  the 
ship  for  cargoes,  merely  because  the  plaintiff  had  sent  some  coal 
which  was  not  equal  to  sample,  or  because  he  had  delayed  the  vessel 
in  loading  (d).  The  defendant  bought  of  the  plaintiffs  a  large  quan- 
tity of  Swedish  iron,  to  be  shipped  from  Sweden  in  the  months  of 
Jime,  July,  August,  and  September,  in  about  equal  portions  each 
month,  and  the  plaintiffs  shipped  only  a  small  portion  in  June,  not 
being  nearly  the  portion  stipulated  for  in  that  month ;  it  was  held 
that  the  defendant  was  not  bound  to  accept  the  smaller  quantity,  or 
any  subsequent  quantity  tendered,  as  the  plaintiff  had  substantially 
failed  to  perform  his  part  of  the  contract,  which  formed  a  condition 
precedent  to  the  contract  of  the  defendant  (e). 
Excuses  of  performance  of  conditions  precedent. — The  perfor- 

(«)  See  Chap.  XIII,  "  Performance."  Ex.  373;  Pust  v.  Dowie,  5  B.  &  S.  20, 

(6)  Neale  t.  BatCliff,  15  Q.  B.  916.  33;  32  L.  J.  Q.  B.  179,  34  ib.  127. 

(c)  Ellen  V.    Topp,   6  Ex.    424,   441;  (d)  Jonassohn  v.   Toung,  4  B.  &  S. 

Graves  v.  Legg,  9  Ex.  709,  717;  23  L.  J.  296;  32  L.  J.  Q.  B.  385. 

Ex.  228,  231;  Behn  v.  Burness,  3  B.  &  (e)  Hoare  v.  Bennie,  5  H.  &  N.  19; 

S.  751,  755;  32  L.   J.   Q.   B.   204,   206;  29  L.  J.  Ex.  73. 

White  V.  Beeton,  7  H.  &  N.  42;  30  L.  J. 
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mance  of  a  condition  precedent  may  be  dispensed  with  or  excused,  so 
as  to  render  the  conditional  liability  absolute  without  performance- 
Where  the  performance  of  the  contract  by  the  plaintiff  forms  a  con- 
dition precedent  to  the  liability  of  the  defendant,  and  the  plaintiff  is 
ready  and  offers  to  perform  his  part,  but  the  defendant  refuses  to 
accept  it,  the  liability  of  the  defendant  becomes  absolute  without  per- 
formance (a).  So,  if  the  defendant  by  his  own  neglect  or  default  pre- 
vents the  performance  of  a  condition  precedent  to  his  liability,  it  may 
be  equivalent  to  performance  in  rendering  his  liability  absolute  (b). 

If  a  man  binds  himself  to  do  a  certain  act  which  he  afterwards 
renders  himself  unable  to  perform,  he  thereby  dispenses  with  the 
performance  of  conditions  precedent  to  the  act  which  he  has  so  ren- 
dered himself  unable  to  perform  (c).  In  Main^s  Case  (d)  the  defend- 
ant leased  land  to  the  plaintifif,  and  covenanted  that  at  any  time  upon 
surrender  of  the  lease  he  would  grant  a  new  one,  and  afterwards 
levied  a  fine  of  the  land  to  a  stranger ;  it  was  held  that  although  by 
the  words  of  the  indenture  the  plaintiff  ought  to  do  the  first  act,  that 
is  to  say,  to  make  the  surrender,  yet,  when  the  defendant  disabled 
himself  from  taking  the  surrender  and  making  a  new  lease  according 
to  the  covenant,  he  broke  his  covenant  without  any  surrender  made. 
In  the  same  case  it  was  resolved,  "  if  a  man  seized  of  lands  in  fee 
covenants  to  enfeoff  J.  S.  of  them  upon  request,  and  afterwards  he 
makes  a  feoffment  in  fee  of  the  said  lands,  J.  S.  shall  have  an  action 
of  covenant  without  request  (e)."  Upon  a  sale  of  hay  by  the  defend- 
ant to  the  plaintiff,  the  defendant  promised  to  dehver  it  to  the  plaint- 
iff and  suffer  him  to  take  it  away  as  he  wanted  it,  when  requested ; 
the  defendant,  having  afterwards  sold  and  disposed  of  the  hay  to  other 
persons,  was  held  liable  upon  his  contract  with  the  plaintiff  without 
any  request  for  the  hay  being  made  (/).  If  a  man  promises  to  marry 
a  woman  and  then  marries  another,  by  so  disabling  himself  from  per- 
forming his  promise,  he  dispenses  with  a  request  to  perform  it,  or  the 
lapse  of  an  appointed  or  reasonable  time  for  performing  it,  or  any 
other  matters  which  might  otherwise  be  conditions  precedent  to  his 
liability  on  his  promise  (g). 

A  notification  by  the  defendant  that  he  will  not  perform  his  contract, 
made  before  the  time  for  performance  arrives,  is  not  alone  binding 
upon  bim  so  that  he  cannot  withdraw  it ;  but  it  operates,  until  with- 


(a)  Jones  v.  Barkley,  2  Doug.  684 ;  and  (c)  Sands  v.  Clarke,  8  C.  B.  751,  762. 

see  Smith  v.  Wilson,  8  East,  437;  Laird  (d)  5  Co.  Rep.  20  b. 

V.  Pim,  7  M.  <fc  W.  474;  Cort  v.  Amber-  (e)  Main's  Case.  5  Co.  20  6. 

gate  By.  Co.,  17  Q.  B.  127;  20  L.  J.  Q.  (/)  Bowdell  v.  Parsons,  10  East,  359; 

B.  460.  and  see  Amory^.  Brodrick,  5  B.  &  Aid. 

(6)  Hotham  v.  East  India  Co.,  1 T.  R.  712. 

638:  and  see  Poniifex  v.  Wilkinson,  1  0.  (sr)  Short  v.  Stone,  8  Q.  B.  358;  Caines 

B.  75.  V.  Smith,  15  M.  &  W.  189. 
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drawn,  to  dispense  with  tlie  performance  of  conditions  precedent  by 
the  plaintiff  (a). 

Pleading  performance  and  excuse  of  conditions  precedent. — 

Before  the  recent  amendments  in  Common  Law  Procedure  it  was 
necessary  for  a  party  asserting  any  right  in  pleading  to  aver  with  cer- 
tainty and  with  particularity  the  performance  and  fulfilment  of  all 
conditions  precedent  to  the  alleged  right :  thus,  the  plaintiff  in  an 
action  on  a  contract  was  obliged  to  aver  with  particularity  the  hap- 
pening of  every  matter  requisite  to  show  that  the  promise  charged 
had  become  absolute  and  the  defendant  liable  for  the  breach  of  it ; 
and  the  defendant,  almost  as  a  matter  of  course,  denied  every  allega- 
tion of  performance  contained  in  the  declaration.  This  practice  neces- 
sitated a  prolixity  and  particularity  in  pleading  which  in  many  cases 
was  unnecessary,  and  tended  to  raise  questions,  as  to  the  materiality 
and  performance  of  conditions,  foreign  to  the  real  question  in  dispute 
between  the  parties  (b). 

By  the  C.  L.  P.  Act,  1852,  s.  57,  it  is  enacted  that  "it  shall  be  law- 
ful for  the  plaintiff  or  defendant  in  any  action  to  aver  performance  of 
conditions  precedent  generally,  and  the  opposite  party  shall  not  deny 
such  averment  generally,  but  shall  specify  in  his  pleading  the  con- 
dition or  conditions  precedent  the  performance  of  which  he  intends 
to  contest."  Under  the  practice,  as  thus  amended,  there  is  no  longer 
any  necessity  to  particularize  in  the  first  instance  what  are  conditions 
precedent  and  to  aver  the  performance  of  them  specifically ;  but  it  is 
left  for  the  opposite  party  to  meet  the  general  averment  of  perfor- 
mance by  a  specific  denial  of  the  performance  of  such  conditions  as  he 
deems  material  to  the  alleged  right  and  relies  upon  in  answer  to  it. 
The  rest,  which  are  not  called  in  question,  are  left  \mnoticed. 

Where  a  condition  precedent  has  not  been  performed  and  the  party 
relies  upon  some  matter  of  excuse  for  the  non-performance,  he  cannot, 
in  respect  of  that  condition,  avail  himself  of  the  general  averment  of 
performance ;  for  such  averment,  to  the  extent  of  the  condition  in 
question,  would  not  be  true  ;  he  must  state  the  matter  of  excuse  in  the 
first  instance  (c).  The  excuses  of  conditions  cannot  be  averred  in  a 
general  form  similar  to  that  allowed  for  performance,  but  must  be 
averred  with  particularity  (d). 

Alternative  promises- — The  promise  may  be  to  perform  a  single 
act,  or  all  of  several  acts  conjunctively,  or  one  or  other  of  several  acts 

(a)  Bipley  v.  M'Clure,  4  Ex.  345;  CoH  (c)  Co.  Lit.  304  a  ;  Manby  v.  Cremon- 
V.  Ambergate  By.  Co.,  IT  Q.  B:  127;  20  ini,6  Ex.  808;  Cort  v.  Ambergate  By. 
L.  J.  Q.  B.  460;  and  see  Fitt  v.  Caasa-  Co.,  17  Q.  B.  127;  20  L.  J.  Q.  B.  460. 
net,  4  M.  &  G-.  898;  and  see  w«<,  Chap.  (d)  London,  jiock  Co.  v.  SinnoU,  8  E. 
XIII,  Sect.  V,  "  Breach  of  Cfontract."  &  B.  347. 

(b)  See  First  Report  of  Common  Law 
Commissioners,  p.  25. 
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alternatively ;  in  the  latter  case,  tlie  question  may  arise  whether  the 
choice  of  the  act  to  be  performed  is  reserved  to  the  promiser  or  to  the 
promisee.  This  is  a  question  of  construction  depending  upon  the 
intention  expressed  in  the  language  of  the  contract. 

Hight  of  election  of  alternative- — Upon  this  question  Lord  Coke 
lays  down  as  follows : — "  In  case  an  election  be  given  of  two  several 
things,  always  he,  which  is  the  first  agent,  and  which  ought  to  do  the 
first  act,  shall  have  the  election.  As  if  a  man  granteth  a  rent  of 
twenty  shillings  or  a  robe  to  one  and  to  his  heirs,  the  grantor  shall 
have  the  election ;  for  he  is  the  first  agent,  by  payment  of  the  one,  or 
delivery  of  the  other.  So  if  a  man  maketh  a  lease,  rendering  a  rent 
or  a  robe,  the  lessee  shall  have  the  election  causd  qud  supra.  But  if 
I  give  unto  you  one  of  my  horses  in  my  stable,  there  you  shall  have 
the  election ;  for  you  shall  be  the  first  agent  by  taking  or  seizure  of 
one  of  them.  And  if  one  grant  to  another  twenty  loads  of  hazel  or 
twenty  loads  of  maple  to  be  taken  in  his  wood  of  D.,  there  the  grantee 
shall  have  election ;  for  he  ought  to  do  the  first  act,  soil,  to  fell  and 
take  the  same  "(a).  And  it  has  been  laid  down  as  a  general  rule,  that 
« the  person  who  is  to  perform  one  of  two  things  in  the  alternative 
has  the  right  to  elect"  (6).  But  it  seems  that  such  rules  are  not  of 
universal  application ;  they  are  laid  down  as  according  with  the  in- 
tention of  the  parties  in  most  instances,  but  must  give  way  to  an  ex- 
pression of  intention  to  the  contrary. 

The  following  cases  may  be  cited  as  examples  of  the  construction  of 
contracts  with  alternative  promises  : — In  the  case  of  Greningham  v. 
Ewer  (c)  a  bond  was  conditioned  for  the  obligor  to  deliver  to  the  ob- 
ligee certain  securities,  or  to  execute  such  a  release  of  them  as  should 
be  devised  by  the  obligee  before  Michaelmas  ;  and  it  was  held  that  the 
obligor  had  the  option  to  do  either,  and  that  the  obligee  was  bound  to 
tender  the  release  in  order  to  give  him  the  option.  In  the  case  of 
Bassett  V.  Bassett  (d)  a  bond  was  conditioned  to  grant  an  annuity  of 
£20  to  the  obligee  within  six  months  of  the  death  of  A.  if  the  obligee 
should  require  the  same,  or  to  pay  the  obhgee  a  sum  of  £300  ;  it  was 
held  on  the  authority  of  Qreningham  v.  Ewer  that  the  obligor  had  the 
option  as  to  which  he  would  perform  and  that  the  obligee  was  bound 
to  demand  the  annuity,  and  not  having  done  so  the  obligor  was  dis- 
charged. In  Fordley's  Case  (e)  a  bond  was  conditioned  for  the  obligor, 
at  a  certam  time  and  place,  "to  pay  £20  or  deliver  ten  kine  at  the 
then  choice  of  the  obligee ;"  it  was  held  that  the  obligor  was  bound  to 
tender  both  at  the  time  and  place,  for  the  obligee  to  make  his  choice. 

>)  Co.  Lit.  145a. ^  (f)  IMod.  2^;  2^6.200. 


la)  Co.  Lit.  145  a.  ^         ,^  «'  ^  f  ""i;  '^ 

(6)  Layton  v.  Pearce,  1  Doug.  15.  (e)  1  Leon.  68. 

(c)  Cro.  Eliz.  396,  539. 
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In  Chippendale  v.  Thurston  (a),  a  borrower  of  money  agreed  to  rein- 
vest it  in  Consols  in  the  name  of  the  lender  or  to  repay  it  in  Bank  of 
England  notes,  on  the  lender  giving  him  six  months'  notice  in  writing 
to  that  effect ;  Parke,  J.,  decided  that  whether  the  stock  should  be 
replaced  or  the  loan  be  repaid  in  money  was  in  the  option  of  the 
lender. 

In  some  cases  the  alternative  character  of  the  promise  is  only  ap- 
parent, existing  in  form  of  words  only  and  not  in  substance.  Thus, 
where  an  award  directed  that  a  sum  of  money  should  be  paid  or  se- 
cured to  be  paid  by  the  defendant  to  the  plaintiff,  the  construction 
was  held  to  be  that  the  defendant  should  pay  the  money  unless  the 
plaintiff  should  please  to  accept  security  instead ;  an  alternative  which 
would  have  been  open  without  any  express  direction  from  the  arbi- 
trator (J).  Of  this  character  are  those  contracts  which  stipulate  that 
the  party  shall  do  a  certain  act  or  pay  a  certain  sum  of  money,  but 
which  are  construed  as  intending  the  payment  of  money  to  be  by  way 
of  penalty  only  to  secure  the  performance  of  the  act,  and  not  as  an  al- 
ternative which  may  be  adopted  instead  of  performance  (c). 

Election  of  alternative  irrevocable. — An  election  once  made 
is  binding,  and  the  promise  is  thenceforth  single  to  perform  the  alter- 
native chosen ;  according  to  the  maxim,  Quoclsemelplacuit  in  electioni- 
bus,  amplius  displicere  non  potest  (d).  The  defendant  demised  a  house 
to  the  plaintiff  reserving  rent,  "  to  be  paid  quarterly  or  half- quarterly 
if  required,"  and  received  the  rent  quarterly  for  a  year ;  the  Court 
held,  without  deciding  whether  the  landlord  had  made  his  election  by 
the  previous  receipts  of  rent,  that  he  could  not  distrain  for  a  half- 
quarter's  rent  without  a  previous  notice  (e).  But  though  after  elec- 
tion made  the  liability  may  be  absolute  to  perform  the  alternative 
chosen,  in  an  action  upon  the  contract  the  declaration  must  allege  the 
contract  in  the  alternative  according  to  the  fact,  and  state  the  election 
made;  thus,  upon  a  contract  for  the  purchase  of  100  bags  of  wheat, 
40  or  50  of  which  were  to  be  delivered  on  one  market  day,  and  the 
remainder  on  the  next  market  day,  the  plaintiff  cannot  declare  as  upon 
an  absolute  contract  for  the  delivery  of  40  bags  on  the  first  day, 
though  the  election  was  made  and  40  bags  were  then  in  fact  deliv- 
ered ;  but  the  contract  must  be  stated  in  the  alternative  according  to 
the  original  terms  of  it  ( / ). 

Notice  of  election.— Where  the  plaintiff  has  the  election  be- 
tween two  acts  to  be  performed  by  the  defendant,  the  exercise  of  his 

(a)  4  C.  &  P.  98.  Ins.  Co.,  1  E.  &  E.  853;  28  L.  J.  Q.  B. 

(6)  Simmonds   v.  Bwaine,  1    Taunt.  275;  and  see  Ward  v.  Day,  4  B.  &  S. 

549.  337;  33  L.  J.  Q.  B.  3. 

(c)  See,  as  to  such  contracts  with  pen-  (e)  Mallam  v.  Arden,  10  Bing.  299. 
alties,  ^««,  Chap.  XV.  (/)  Penny  y.  Porter,  2  East,  2. 

(d)  Co.  Lit.  146  a ;  Brown  v.  Royal 
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election  and  notice  of  its  exercise  to  the  defendant  is  a  condition  pre- 
cedent to  his  charging  the  defendant  with  non-performance  (a).  Where 
a  vendor  of  land  covenanted  with  the  vendee  that  he  would  deduce  a 
good  title  and  produce  the  deeds  at  one  of  three  places  named,  it  was 
held  that  he  was  bound  to  give  notice  to  the  vendee  at  which  of  the 
three  places  he  would  be  ready  to  do  so  (J). 

Where  one  alternative  is  impossible.— The  effect  of  one  of  the  al- 
ternative promises  being,  or  subsequently  becoming,  impossible  is 
treated  of  in  Chapter  II,  Section  II. 

(o)  See  Vyse  v.  Wak^ld,  6  M.  &  W.  (6)  Bippinghall  v.  Lloyd,  5  B,  &  Ad. 

442,  454,  456 ;  anU.  p.  869.  742. 
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THE  DISCHARGE  OF  CONTRACTS. 
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Discharge  of  contracts. — ^Before  the  performance  of  a  contract  is 
due,  it  may  be  discharged  by  an  agreement  of  the  parties,  rescinding  or 
altering  its  terms ;  a  contract  in  writing  may  also  be  discharged  by 
the  alteration  or  cancellation  of  the  written  instrument  which  em- 
bodies the  contract  (a). 

"When  the  contract  is  due,  it  may  be  discharged  by  an  exact  per- 
formance of  the  terms  (b).  A  default  in  the  performance  or  breach  of 
the  contract  also  puts  an  end  to  it,  in  the  sense  that,  to  the  extent  of 
the  breach,  it  converts  the  contract  into  a  right  of  action  for  damages 
for  the  breach  (c) ;  the  right  of  action  arising  upon  a  breach  of  the  con- 
tract may  then  be  discharged  in  various  ways  (d). 

Discharge  of  simple  contracts  by  agreement. — ^A  simple  contract 
may  be  discharged  at  any  time  before  the  performance  of  it  is  due  by 
a  new  binding  agreement,  rescinding  or  altering  its  terms.  Thus, 
where  two  persons  have  contracted  mutual  promises  to  marry,  by  a 
mutual  agreement  not  to  marry  they  may  discharge  each  other  of  those 
promises  (e).  The  defendant  guaranteed  to  the  plaintiff  the  payment 
of  goods  to  be  supplied  by  him  to  a  third  person ;  afterwards  and  be- 
fore any  breach  of  this  guarantee  it  was  agreed  between  the  plaintiff 
and  the  defendant  that  the  plaintiff  should  supply  goods  to  the  same 
person,  and  that  such  goods  shoidd  be  paid  for  at  the  end  of  three 
months  by  a  joint  bill  at  four  months  accepted  by  the  defendant,  and 
this  agreement  was  accepted  by  the  plaintiff  in  discharge  of  the  guar- 


(a)  Bee  post,  p.  893.     (c)  See  post,  p.  931. 
(J)  See  post,  p.  903.      (d)  See  post,  p.  938. 


(e)  King  v.  Oillett,  7  M.  &  "W.  55. 


(884) 


*  Ch.  IV,  Sect.  I,  Leake. 
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antee ;  the  substituted  contract  was  held  to  discharge  the  guarantee 
and  to  be  an  answer  to  an  action  brought  upon  it  (a). 

After  a  breach  of  contract  has  been  committed  the  contract  can  no 
longer  be  discharged  by  mere  agreement  not  under  seal ;  the  breach 
of  the  contract  produces  a  right  of  action  which  can  only  be  discharged 
in  the  manner  of  agreement,  by  a  release  under  seal  (b),  or  by  an  ac- 
cord and  satisfaction  (c),  that  is,  by  an  agreement  for  satisfaction  of 
the  breach  accompanied  with  actual  satisfaction. 

A  new  agreement  in  discharge  of  a  previously  existing  simple  con- 
tract must  satisfy  all  the  requirements  of  law  necessary  to  create  a 
binding  contract.  It  may  be  made  in  the  form  of  a  contract  under 
seal,  or  by  parol  agreement,  and  in  the  latter  case  it  must  contain  a 
sufficient  consideration,  and  must  be  made  by  mutual  consent  (d). 

Contracts  in  writing. — A  contract  originally  put  in  writing  merely 
by  agreement  of  the  parties,  and  not  in  pursuance  of  a  requirement  of 
law,  may  be  altered  or  discharged  by  parol  agreement  without  writing 
(e) .  Where  a  second  agreement  has  been  made  in  variation  of  the 
first,  it  has  been  held  that  the  fact  of  the  first  agreement  having  been 
varied  is  sufficient  to  defeat  an  action  upon  that  agreement,  although 
the  second  agreement  may  not  be  admissible  in  evidence  for  want  of 
a  stamp  (/). 

Contracts  within  the  Statute  of  Frauds— K  the  original  contract 
was  such  as  to  require  the  form  of  writing,  as  a  contract  within  the 
Statute  of  Frauds,  the  subsequent  contract  altering  or  modifying  it,  is 
also  subject  to  the  statute,  and  must  be  made  in  the  form  of  writing 

iff)- 

An  agreement  in  writing  was  made  for  the  sale  of  land,  being  a 
matter  within  the  Statute  of  Frauds ;  it  was  afterwards  discovered  that 
a  good  title  could  not  be  made  to  part  of  the  land,  and  it  was  then 
verbally  agreed  to  waive  the  title  to  that  part ;  in  an  action  brought 
by  the  vendor  for  the  purchase  money,  charging  the  contract  as  altered, 
it  was  held  that  parol  evidence  was  not  admissible  to  show  the  waiver 
of  the  title  to  part  of  the  land,  because  the  effect  of  such  waiver  was 
to  substitute  a  new  contract,  which,  being  a  contract  for  the  sale  of 
land,  was  required  by  the  Statute  of  Frauds  to  be  proved  by  writing 
only  (A). 

(a)  Taylor  v.  Hilary,  1  C.  M.  &  K.  (e)  Goss  v.  Lord  Nugent,  5  B.  &  Ad. 

741;  and  see  Patmore  v.  CoUmm,  1  C.  58,  65. 

M.  &  R.  65.  (/)  French  v.  Patten,  9  East,  351 ;  1 

(S)  See  post,  p.  951.  Camp.  72;  Beed  v.  Deere,  7  B.  &  C.  261; 

(c)  See  post,  p.  936.  Sweeting  v.  Hahe,  9  B.  &  C.  365. 

(d)  Gompertz  v.  Denton,  1  C.  &  M.  (g)  Goss  v.  Lord  Nugent,  5  B.  &  Ad. 
207;  Fitt  v.  Cassanet,  4  M.  &  G.  898;  58;  Giraud  v.  Bichmond,  2  C.  B.  835; 
King  v.  Gillett,  7  M.  &  W.  55;  Dobson  Noble  v.  Ward,  4  H.  &  C.  149;  L.  Rep. 
V.  Espie,  2  H.   &  N.  79;  26  L.  J.  Ex.  1  Ex.  117;  35  L.  J.  Ex.  81. 

240:  Heinekey  v.  Earle,  8  E.  &  B.  410,  (h)  Goss  v.  Lord  Nugent,  supra. 

427;  28  L.  J.  Q.  B.  79. 
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There  is  no  distinction  in  this  respect  between  different  parts  of  the 
contract,  as  being  more  or  less  essential  or  material :  "  everything  for 
which  the  parties  stipulate  as  forming  part  of  the  contract  must  be 
deemed  to  be  material "  (a) ;  nor  can  any  distinction  be  drawn  between 
those  terms  of  the  contract  which  relate  to  matters  which  it  is  neces- 
sary to  agree  upon  in  writing,  and  those  terms  which,  if  they  stood 
alone,  might  have  been  agreed  upon  without  writing.  If  all  the  terms 
together  form  one  contract,  an  alteration  in  any  of  them  is  an  altera- 
tion of  the  whole  contract  and  must  be  in  writing :  as,  where  a  contract 
was  made  concerning  a  lease  of  land  with  a  sale  of  the  straw  upon  the 
land,  the  latter  to  be  valued  in  a  certain  way,  and  subsequently  an 
alteration  was  verbally  agreed  upon  as  to  the  mode  of  valuing  the 
straw;  it  was  held  that  such  alteration  of  the  agreement  without  writ- 
ing was  invalid  (b). 

So,  in  a  written  contract  for  the  sale  of  an  interest  in  land  within 
the  Statute  of  Frauds,  the  day  for  the  completion  of  the  purchase  can- 
not be  waived  by  oral  agreement  and  another  day  substituted  (c).  On 
a  sale  of  goods  above  the  value  of  £10  within  the  17th  section  of  the 
Statute  of  Frauds  by  a  written  contract,  a  subsequent  enlargement  of 
the  time  for  the  delivery  of  the  goods,  or  payment  of  the  money,  is  a 
substitution  of  a  new  contract  for  the  former,  which  cannot  be  proved 
by  parol  evidence  («?).  Where  a  person  guaranteed  a  composition  to  the 
creditors  of  a  debtor  who  should  sign  a  deed  of  release  on  a  certain 
day,  such  guarantee  being  a  contract  within  the  4th  section  of  the 
Statute  of  Frauds,  it  was  held  that  any  alteration  in  the  day  appointed 
for  signing  must  be  proved  in  writing  (e).  A  contract  for  services, 
not  to  be  performed  within  a  year,  within  the  fourth  section  of  the 
Statute  of  Frauds,  provided  for  payment  of  the  salary  yearly ;  it  was 
held  that  evidence  was  not  admissible  to  show  that  it  was  afterwards 
verbally  agreed  to  pay  the  salary  quarterly  (/). 

Waiver  of  contract  within  the  Statute  of  Frands- — In  the  case 
of  Goss  V.  Lwd  Nugent,  where  the  contract  in  question  was  one  for 
the  sale  of  lands  within  the  Statute  of  Frauds,-  it  was  observed  by  the 
Court : — "that  the  statute  does  not  say  in  distinct  terms  that  all  con- 
tracts or  agreements  concerning  the  sale  of  lands  shall  be  in  writing ; 
all  that  it  enacts  is,  that  no  action  shall  be  brought  unless  they  are  in 
writing.  And  as  there  is  no  clause  in  the  Act  which  requires  the  dis- 
solution of  such  contracts  to  be  in  writing,  it  should  rather  seem  that 


(a)  Per  Farke,  B.,  Marshall  v.  Lynn,  Stead  v.  Dawber,  10  A.  &  E.  57;  Noble  v. . 

6  M.  &  W.  109,  117.  Ward,  4  H.  &  C.  149;  L.  Rep.  1  Ex.  117; 

(6)  Harvey  v.  Grabham,  5  A.  &  E.  61.  35  L.  J.  Ex.  81. 

(c)  Stowell  V.  Bohinson,  3  Bing.  N.  C.  (e)  Etnmet  v.  Demhirst,  3  Mac.  <fc  G. 
928.  587;  21  L.  J.  C.  497. 

(d)  Marshall  v.  Lynn,  6  M.  &  W.  109,  (/)  Oiraud  v.  Bichmond,  2  C.  B.  835. 
overruling  Cuff  v.  Penn,  1  M.  &  S.  21; 
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a  written  contract  concerning  the  sale  of  lands  may  still  be  waived 
and  abandoned  by  a  new  agreement  not  in  writing,  and  so  as  to  pre- 
vent either  party  from  recovering  on  the  contract  which  was  in  writ- 
ing. It  is  not,  however,  necessary  to  give  an  opinion  upon  that  point, 
as  this  is  not  a  waiver  and  abandonment  of  the  whole  vn-itten  agree- 
ment, but  only  a  part  of  it ;  and  the  question  is,  what  is  the  effect  of 
that"  (a).  In  that  case  it  was  decided  that  the  waiver  of  a  part  of 
the  agreement  was  equivalent  to  making  a  new  agreement  concerning 
the  same  matter,  and  that  no  action  could  be  maintained  upon  the 
agreement  in  its  altered  state  imless  the  whole  was  in  writing  (b). 

But  it  has  also  been  decided  that  the  parol  waiver  or  alteration 
of  part  of  a  written  contract,  which  is  required  by  law  to  be  in  writ- 
ing, cannot  be  set  up  in  answer  to  an  action  upon  the  contract  in 
its  original  form.  Thus,  in  the  case  of  Moore  v.  Campbell,  vndeT  a 
contract  for  the  sale  of  goods,  which  was  required  by  the  Statute 
of  Frauds  to  be  in  writing,  the  goods  were  to  be  delivered  from  a 
quay,  and  it  was  afterwards  verbally  agreed  that  the  goods  should 
be  warehoused  instead  of  being  delivered  from  the  quay ;  in  an  ac- 
tion by  the  buyer  for  non-delivery  of  the  goods,  the  seller  pleaded 
that  before  breach  the  agreement  was  mutually  rescinded,  and  con- 
tended that  the  alteration  of  the  contract  as  to  the  delivery  of  the 
goods  operated  as  a  new  contract  which  was  necessarily  a  waiver  or 
discharge  of  the  old  one  and  supported  the  plea  of  rescission ;  but 
the  Court  said : — "  We  do  not  think  that  this  plea  was  proved  by  the 
evidence.  The  parties  never  meant  to  rescind  the  old  agreement 
absolutely,  which  this  plea,  we  think,  imports.  Whether  a  new  valid 
agreement  thus  substituted  for  the  old  one  before  breach  would  have 
supported  the  plea  we  need  not  inquire,  for  the  agreement  was  void, 
there  being  neither  note  in  writing,  nor  part  payment,  nor  delivery, 
nor  acceptance  of  part  or  all "  (c).  In  the  case  of  J^oble  v.  Ward, 
a  contract  for  the  sale  of  goods  within  the  Statute  of  Frauds  hav- 
ing been  made  in  writing  duly  signed,  a  subsequent  agreement  was 
made  without  writing  whereby  the  time  for  delivery  was  extended ; 
it  was  held,  that  the  latter  agreement,  not  satisfying  the  require- 
ments of  the  statute,  could  not  be  allowed  to  be  good  for  any  pur- 
pose ;  and  therefore  it  could  not  be  set  up  either  as  varying  or  res- 
cinding the  first  contract,  which,  consequently,  might  be  charged  in 
an  action  according  to  its  original  terms  (d). 

A  parol  discharge  of  a  contract  in  writing  vrithin  the  Statute  of 


(a)  Goss  V.  Lord  Nugent,  5  B.  &  Ad.  (c)  Moore  v.   Campbell,  10  Ex.  323; 

58, 65;  and  see  Harvey  v.  Grabham,  5  A.  23  h.  J.  Ex.  310. 

&E.  61;  Taylor  on  Evidence,  4th  ed.  972.  (d)  Noble  v.  }Vard,4:  H.  &  C.  149;  L. 

(6)  See  Goss  v.  Lord  Nugent,  cited  Kep.  1  Ex.  117;  35  L.  J.  Ex.  81. 
ante,  p.  885. 
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Frauds  is  a  sufficient  ground  for  dismissing  a  bill  in  equity  for  speci- 
fic performance  (a). 
Bills  and  Notes  may  be  discharged  by  parol  waiver  .—Bills  of 

exchange,  which  are  necessarily  made  in  writing,  by  the  law  mer- 
chant may  be  discharged  by  the  holder,  before  or  after  the  instrument 
becomes  payable,  by  express  renunciation  or  waiver,  without  writing 
and  without  any  consideration  (b) ;  and  by  the  effect  of  the  statute  3 
&  4  Anne,  c.  9,  promissory  notes  are  placed  on  the  same  footing  as 
bUls  of  exchange  in  this  as  well  as  other  respects  (c). 

Discharge  of  contract  under  seal  by  agreement- — A  contract  un- 
der seal  cannot  be  altered  or  discharged  by  an  agreement  not  under 
seal ;  a  deed  under  seal  is  necessary  for  that  purpose,  according  to 
the  maxim,  unumquodque  dissolvi  eo  ligamine  quo  ligatum  est  (d) . 

In  an  action  for  a  breach  of  covenant  in  a  lease  whereby  the  de- 
fendant covenanted  that  he  would  erect  a  thrashing  miU  during  the 
term,  the  defendant  pleaded  that  during  the  term  and  before  com- 
mencing to  build  the  mUl  the  plaintiff  desired  him  not  to  build  it  untU 
he  should  be  requested  to  do  so  by  the  plaintiff,  and  he  also  pleaded 
that  he  committed  the  breach  of  covenant  by  the  leave  and  license  of 
the  plaintifif ;  both  pleas  were  held  bad  on  the  ground  that  a  covenant 
rmder  seal  could  not  be  discharged  by  parol  (e).  So,  in  an  action 
upon  a  covenant  in  a  lease  to  yield  up  at  the  expiration  of  the  term 
all  erections  and  improvements  upon  the  premises  erected  or  made 
during  the  term,  charging  as  a  breach  the  removal  of  a  greenhouse 
erected  during  the  term,  the  defendant  pleaded  an  agreement  by 
which  the  lessor  promised  him  that,  if  he  should  erect  the  green- 
house during  the  term,  he  should  be  at  liberty  to  remove  it  at  the 
expiration  of  the  term ;  the  plea  was  held  bad  for  the  same  reason 
(/).  The  defendant  by  deed  assigned  his  business  of  a  surgeon  to 
the  plaintiff,  and  covenanted  with  the  plaintiff  not  to  carry,  on  or  exer- 
cise the  profession  of  a  surgeon  within  certain  specified  limits ;  on 
several  occasions  he  visited  sick  persons  within  the  limits  at  the  re- 
quest of  the  plaintifif,  and  it  was  contended  that  these  visits  were  a 
breach  of  the  covenant,  which  could  not  be  discharged  by  a  parol 
license  or  request ;  but  it  was  held  that  they  did  not  constitute  a 
breach  of  the  covenant,  because  they  were  not  an  exercise  of  the  pro- 
fession by  him,  but  by  the  plaintifif  through  his  means  (g). 

(a)  Gorman  v.  Salisbury,  1  Vem,  240;  (c)  Foster  v.  Dawher,  6  Kx.  839,  853. 

Price  V.  Dyer,  17  Ves.  364;  Bobinson'^.  (a)  Blake's  case,  6  Rep.  43  6  ;  Snow  v. 

Pagie,  3Euss.  119;  see  Sugden,  Vendors  Franklyn,  1  Lutw.  358;  Kaye  v.   Wag- 

and  Purchasers,  14th  ed.,  p.  168.  horn,  1  Taunt.  428;  Littler  v.  Holland, 

(6)  Dingwall  v.  Dunster,  Doug.  247;  3  T.  R.  590;  West  v.  Blakeway,  2  M.  & 

Chitty  on  Bills,  10th  ed.  207;  Byles  on  6.  729,  751;  see  Smith  v.  Trowsdale,  3 

Bills,  8th  ed.  182jJ!'o«iej-  v.  Dawber,  6  E.  &  B.  83. 

Ex.  839,  851;  per  Willes,  J.,  Gook  v.  Lis-  (e)  Cordwent  v.  Hunt,  8  Taunt.  596. 

ter,  13  C.  B.  N.  S.  543,  593;  32  L.  J.  C.  {f)  West  v.  Blakeway,  2  M.  &  G.  729. 

p.  121, 126.  (j/)  Bawlinsm  v.  Clark,U  M.  &  W.  187. 
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XTpon  the  same  ground,  in  an  action  on  a  covenant  by  the  defendant 
to  pay  the  plaintiff  a  sum  of  money  six  months  after  notice  in  writing 
given  to  the  defendant,  a  plea  that,  before  breach,  the  defendant  sat- 
isfied the  plaintiff's  claim  by  delivering  to  him  goods,  was  held  a  bad 
plea  (a).  So,  a  plea  to  an  action  on  a  covenant  imder  seal  that,  before 
breach,  the  defendant  delivered  to  the  plaintiff,  and  the  plaintiff  ac- 
cepted, a  bond  or  deed  in  satisfaction  and  discharge  of  the  covenant,  is 
a  bad  plea,  as  amounting  to  a  discharge  of  the  covenant  by  parol 
agreement  (5). 

Discharge  of  condition  precedent  to  a  covenant. — So,  a  condi- 
tion precedent  to  a  covenant  in  a  deed  cannot  be  altered  or  discharged 
by  a  parol  agreement ;  though  it  may  be  excused  on  the  ground  of  the 
performance  being  refused,  or  prevented,  or  rendered  impossible  by 
the  covenantee  (c).  The  defendant  covenanted  to  pay  a  sum  of 
money  for  the  building  of  certain  houses  by  the  plaintiff  by  a  certain 
day,  which  the  plaintiff  failed  to  do  within  the  time ;  it  was  held  that 
the  plaintiff  could  not  recover  on  the  covenant  of  the  defendant, 
although  it  had  been  verbally  agreed  between  them  that  the  time  for 
building  the  houses  should  be  enlarged,  and  the  houses  had  been  built 
within  the  enlarged  time  (d).  By  a  charterparty  made  under  seal 
the  shipowner  covenanted  to  carry  a  cargo  to  London  and  there 
deliver  it,  and  the  freighter  covenanted  to  pay  freight  upon  delivery 
of  the  cargo  in  London ;  before  sailing,  by  verbal  directions,  Liverpool 
was  substituted  for  London  as  the  port  of  delivery,  and  the  shipowner 
performed  the  voyage  and  delivered  the  cargo  at  Liverpool ;  it  waa 
held  that  he  was  not  entitled  to  sue  on  the  covenant  to  pay  freight  on 
delivery  in  London  (e).  By  indentures  of  apprenticeship  the  de- 
fendant placed  his  son  as  an  apprentice  to  the  plaintiff  as  an  auc- 
tioneer and  cornfactor,  to  learn  his  trade  and  serve  him  as  an  appren- 
tice, and  the  defendant  covenanted  that  his  son  should  not  absent  him- 
self from  the  service ;  the  plaintiff,  with  the  consent  of  the  defendant, 
ceased  to  carry  on  the  trade  of  a  cornfactor;  it  was  held  that  the 
carrying  on  and  teaching  all  the  trades  was  a  condition  precedent  to 
the  covenant  of  the  defendant,  and  could  not  be  affected  by  a  parol 
consent,  and  that  the  plaintiff  could  not  recover  on  the  covenant  for 
the  desertion  of  the  apprentice  (/).  By  an  agreement  under  seal  the 
plaintiff  agreed  to  build  a  ship  for  the  defendants  according  to  specifica- 
tion for  a  fixed  price,  and  it  was  stipulated  that  any  alterations  to  be 
required  by  the  defendants  during  the  building  should  not  be  made  by 

(a)  Healey  v.  Spenee,  8  Ex.   668;  22  (c)  Heard  v.  Wadham,  1  East,  619; 

L.  J.  Ex.  249.  West  v.  Blakeway,  2  M.  &  G.  729,  751. 

(6)   Kay  v.  Waghom,  1  Taunt.  428;  (d)  Littler  v.  Holland,  3  T.  R.  590; 

Mayor  of  Berwick  v.  Oswald,  1  E.  &  B.  see  Terry  v.  Duntze,  2  H.  Bl.  389. 

295.  (e)  Thompson  v.  Brown,  7  Taunt.  656. 

(/)  Ellen  7.  Topp,  6  Ex.  424. 
Vol.  11—18 
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the  plaintiffs  unless  on  the  authority  in  writing  of  the  defendants  direct- 
ing the  alterations,  and  specifying  the  amount  to  be  allowed  for  the 
same ;  the  plaintiffs  having  made  such  alterations  at  the  request  of 
the  defendants,  but  without  written  orders,  it  was  held  that  the  plaint- 
iffs could  not  recover  the  costs  of  the  alterations  under  the  contract, 
because  there  could  be  no  dispensation  of  the  stipulation  requiring 
written  authority  by  mere  verbal  agreement  (a). 

Effect  of  parol  agreement  varying  the  terms  of  a  deed.— A 
parol  agreement  varying  the  terms  of  a  deed,  though  it  has  no  legal 
effect  upon  the  deed,  may  create  a  vaUd  simple  contract,  for  a  breach 
of  which  an  action  may  be  brought  (b).  An  agreement  was  made 
between  the  plaintiff  and  the  defendant  that  the  plaintiff  should  not 
enforce  the  covenants  in  a  deed,  previously  executed  between  the 
parties,  in  consideration  of  xrhich  the  defendant  promised  to  pay  a  sum 
of  money ;  it  was  held  that  the  promise  was  made  upon  a  good  con- 
sideration and  was  binding  (c).  A  parol  agreement  altering  or  dis- 
charging a  contract  under  seal  might,  under  certain  circumstances, 
afford  equitable  grounds  for  an  injunction  against  an  action  upon  the 
contract  so  altered  or  discharged,  and,  if  it  afforded  grounds  for  an 
absolute  and  perpetual  injunction,  might  be  pleaded  as  a  defence  upon 
equitable  grounds  to  an  action  at  law ;  thus,  in  the  case  of  a  promise 
being  made  in  consideration  of  the  promisee  not  enforcing  a  covenant 
in  a  deed  against  the  promiser,  a  complete  performance  of  the  promise 
woiold  seem  to  afford  a  good  defence  upon  equitable  grounds  to  an 
action  on  the  covenant  (d). 

Contracts  reserving  an  option  to  rescind  in  certain  events- — An 
agreement  may  in  its  terms  provide  for  its  becoming  void  in  a  certain 
event,  or  it  may  reserve  to  one  or  other  of  the  parties  an  option  to  re- 
scind it  in  a  certain  event,  in  which  cases  the  contract  may  become  void, 
or  be  rescinded,  according  to  its  terms,  without  any  further  agreement 
between  the  parties.  Thus,  in  a  contract  for  the  sale  of  a  chattel 
with  a  warranty,  if  it  be  stipulated  that  upon  a  breach  of  the  warranty 
the  purchaser  may  rescind  the  contract,  he  may  then,  upon  such  breach, 
return  the  chattel  and  recover  the  price,  which  he  could  not  do  in  the 
absence  of  such  express  stipulation  (e). 

Contracts  for  the  tenancy  of  land  are  commonly  made  determinable 
by  a  notice  to  quit  to  be  given  by  one,  or  either,  of  the  parties ;  thus, 
a  tenancy  from  year  to  year,  in  the  absence  of  any  agreement  to  the 

(a)  Thames  Ironworks  Co.  v.  Royal      S.  259;  30  L.  J.  C.  P.   286;   Gwynne  v. 
Mail  Steam-packet  Co.,  13  C.  B.  K.  S.      Davy,   1  M.  &  G.  857. 
358;  31  L.  J.  C.  P.  169;  and  see  Bussell         (c)  Nash  v.  Armstrong,  supra. 
V.  Viscount  Sa  Da  Bandiera,  13  C.  B.  (d)  PexWiWes,  J.,  Nash  v.  Armstrong, 

N.  S.  149 ;  82  L.  J.  C.  P.  68 ;  see  amte,      10  C.  B.  N.  S.  259. 
p.  867,  n.  (a).  (e)  Gompertz  v.    Denton,  1  C.    &  M. 

lb)  Naah  v.  Armstrong,  10  C.  B.  N.      207;  Street  v.  Blay,  2  B.  &  Ad.   456, 

DaiMon  V.  Collis,  10  C.  B.  533;    see  ante, 
p.  60V. 
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contrary,  is  determinable  by  either  party  giving  to  the  other  notice  to 
quit  half  a  year  before  the  expiration  of  the  current  year  of  the  tenancy 

Contracts  of  service  are  commonly  made  determinable  by  notice  to 
be  given  by  either  party  to  put  an  end  to  the  engagement.  In  the 
hiring  of  menial  or  domestic  servants  the  contract  is  by  custom  deter- 
minable by  a  month's  notice  on  the  part  of  the  servant,  and  by  a 
month's  notice  or  payment  of  a  month's  wages  on  the  part  of  the  mas- 
ter (5).  In  the  absence  of  express  stipulation  to  the  contrary,  this 
custom  applies  to  the  engagement  of  a  head-gardener  (c) ;  of  a  person 
hired  to  assist  in  garden  and  stables  (d) ;  of  a  huntsman  (e) ;  not  to 
the  engagement  of  a  governess  (/).  So,  in  engagements  of  service  in 
particular  trades  and  businesses,  the  custom  in  the  trade  or  business 
to  determine  the  contract  by  notice  is  incorporated  into  the  contract, 
unless  the  express  terms  of  the  contract  exclude  the  custom  (g). 

Agreements  for  the  sale  of  land  are  often  made  determinable  in  the 
case  of  difllculties  arising  as  to  their  completion.  A  proviso  in  a  con- 
tract of  sale  of  land,  that  if  the  vendor  cannot  deduce  a  good  title,  or 
the  purchaser  shall  not  pay  the  money  on  a  certain  day,  the  contract 
shall  be  void,  in  general,  gives  an  option  to  either  party  to  rescind  the 
contract  upon  the  specified  default  of  the  other,  but  does  not  enable 
either  to  take  advantage  of  his  own  wrong  by  avoiding  the  contract 
upon  his  own  default  (h). 

Under  a  condition  of  sale  that,  if  the  purchaser  should  raise  objec- 
tions to  the  title  which  the  vendor  should  not  be  able  or  willing  to  re- 
move, the  vendor  should  be  at  liberty  to  rescind  the  contract,  the  ven- 
dor has  an  option  to  rescind  the  contract,  upon  such  objections  being 
insisted  on;  but  he  must  exercise  such  option  bond  Jlde  and  upon  rea- 
sonable grounds.  He  is  bound  to  answer  the  requisitions  of  the  pur- 
chaser in  order  to  give  him  an  opportunity  of  accepting  the  title  (i) ; 
and  the  purchaser  is  entitled  to  waive  the  objection  on  finding  that  the 
vendor  is  unable  or  unwilling  to  remove  it  (J). 


(a)  Bight  v.   Darby,   1    T.  E.    159;  (g)  Parker  v.  Ibbetson,  4  C.  B.  IfT.  S. 

Johnstone  v.  Sudlestone,  4B.  &C.  922;  346;  27  L.  J.  C.  P.  236. 

Boe  d.  Bur  ant  v.  Doe,  6  Bing.  574;  Doe  (h)  Boberts  v.   Wyatt,  2  Taunt.  268; 

d.  Williams  v.  Smith,  5  A.  &  E.  350;  Bippinghall  v.  Lloyd,  5  B.  &  Ad.  742, 

and  see  Doe  d.  Bobinson  v.  Dobell,  1  Q.  749. 

B.  806;  Bridges  v.  Potts,  33  L.  J.  C.  P.  (i)  Greaves   v.    Wilson,    25    Beavan, 

338.  290;  27  L.  J.  C.  546;  Turpin  v.  Gham- 

(b)  Nowlan  v.  Ablett,  2  C.  M.  &  K.  bers,  29  Beav.  104;  30  L.  J.  C.  470;  and 
54.  see  Tanner  v.  Smith,  10  Sim.  410;  Gar- 

(c)  Kowlan  V.  Ablett,  supra.  dovn,  v.  Lee,  3  H.  &  C.  651;  34  L.  J.  Ex. 
(a)  Johnson  v.   Blenkensopp,^^  Jur.  113;  ^foWej/ v.  Coofc,  2  Hare,  106;  Page 

870.  V.  Adam,  4  Beav.   269;    WCulloch  v. 

(e)  Nicoll  V.   Greaves,  17  C.  B.  K.  S.  Gregory,  1  K.  &  J.  286,  295. 

27;  33  L.  J.  C.  P.  259.  (j )  Buddell  v.   Simpson,  L.    Kep.  1 

^  (/)  Todd  V.  Kerrich,  8  Ex.  151.  Eq.  578;  35  L.  J.  C.  451. 
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Where  the  condition  was  that,  in  case  of  any  objections  or  requisitions 
being  delivered  with  -which  the  vendor  should  be  unable  or  unwilling 
to  comply,  the  vendor  should  have  the  option  to  rescind  the  contract, 
"  notwithstanding  any  attempt  made  to  remove  or  comply  with  any 
such  objection  or  requisition,"  it  was  held  that  the  vendor  might  ex- 
ercise the  option  of  rescinding,  notwithstanding  attempts  made  to  an- 
swer the  requisitions,  provided  it  was  exercised  within  a  reasonable 
time  (a).  Under  conditions  similar  to  those  above  mentioned  the  op- 
tion  may  be  exercised  after  the  day  specified  for  the  completion  of  the 
contract  (6).  But  where  the  vendor,  upon  being  apphed  to,  expressly 
refused  to  rescind  the  contract,  insisting  that  he  could  make  a  good 
title  and  that  he  would  enforce  the  contract,  it  was  held  that  he  could 
not  afterwards  elect  to  rescind  under  such  condition  (c). 

A  lease  of  mines,  reserving  a  royalty  rent  for  every  ton  of  coal 
raised,  contained  a  proviso  that  the  lease  should  be  void  if  the  tenant 
ceased  working  for  two  years ;  it  was  held  that  the  lease  was  voidable 
only  at  the  option  of  the  lessor,  and  that  the  tenant  could  not  avoid 
it  by  his  own  default  (d).  A  lease-contained  a  proviso  that  if  the  rent 
should  be  in  arrear  for  twenty-one  days,  or  if  any  of  the  covenants 
should  be  broken,  the  term  thereby  granted  should  be  void,  and  it 
should  be  lawful  for  the  landlord  to  re-enter ;  it  was  held  that  a  breach 
of  covenant  rendered  the  lease  voidable  only  at  the  option  of  the  land- 
lord, and  that  he  waived  his  right  to  avoid  it  by  a  subsequent  receipt 
of  rent  (e).  So,  a  proviso  in  a  lease  for  years  that,  if  the  rent  shall  be 
unpaid  for  forty  days,  the  lease  shall  be  void,  does  not  make  it  void- 
able by  the  lessee  upon  default  in  payment  of  the  rent,  but  only  makes 
it  voidable  against  him  (_/).  By  an  agreement  for  a  tenancy  the  ten- 
ant was  to  erect  a  shop-front,  and  if  he  did  not  within  three  months, 
the  agreement  was  to  be  null  and  void ;  it  was  held  to  be  voidable  in 
such  event  at  the  election  of  the  lessor  only  (g). 

By  a  deed  of  composition  and  release  between  the  defendant  and 
his  creditors,  the  defendant  covenanted,  amongst  other  things,  to  in- 
sure his  life  for  £1000  for  three  years  for  the  security  of  his  creditors, 
with  a  proviso  that  in  case  he  should  make  default  in  such  insurance 
the  deed  should  be  utterly  void  to  all  intents  and  purposes ;  it  was 
held  that  upon  such  default  the  deed  was  voidable  only  at  the  option 
of  the  creditors,  but  that  the  plaintiff,  a  creditor,  having  accepted  a 
benefit  under  it  after  such  default,  could  not  afterwards  avoid  it  (Ji). 

(a)  Vestry  of  Shoreditch  v.  Hughes,  (e)  Arnaby  v.  Woodward,  6  B.  &  C. 

17  C.  P.  N.  S.  137;  33  L.  J.  C.  P.  349.  519. 

(6)  lb.  ;H02/T.  Smythies,  22Beav.  510.  (/)  Bede  v.  Farr,  6  M.  &  S.  121. 

(c)  Gardom  v.  Lee,  3  H.  &  C.  651;  34  (g)  Doe  d.  Nash  v.  Birch,  1  M.  &  W. 
L.  J.  Ex.  113.  402. 

(d)  Doe  d.  Bryan  v.  Bancks,  4  B.  &  (ft)  Hyde  v.  Watts,  12  M.  &  W.  254; 
Aid.  401 ;  and  see  Roberts  v.  Bavey,  4  B.  and  see  Hughes  v.  Palmer,  19  C.  B.  N. 
&  Ad.  664.  S.  893;  34  L.  J.  C.  P.  279. 
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Alteration  by  one  party  without  tlie  consent  of  tlie  other. — If 

a  deed  is  altered  in  a  material  point  by  the  obligee  or  covenantee, 
without  the  consent  of  the  other  party,  as  by  an  interlineation,  addi- 
tion, erasure,  or  by  drawing  a  pen  through  a  line  or  a  word,  the  deed 
is  thereby  avoided  (a) ;  and  the  same  rule  extends  to  contracts  in 
writing  not  under  seal  (b).  The  object  of  this  rule  is  said  to  be  to  de- 
ter persons  from  attempting  fraud  by  means  of  alterations  in  docu- 
ments (c). 

Alteration  by  a  stranger- — If  a  deed  or  written  contract  is  altered 
in  a  material  point  by  a  stranger  to  the  contract,  without  the  know- 
ledge of  the  promisee,  but  whilst  the  instrument  is  in  his  possession 
or  under  his  care,  the  instrument  is  thereby  avoided  (d).  This  rule 
is  founded  on  the  principle  that  a  party  who  has  the  custody  of  an 
instrument  made  for  his  benefit  is  bound  to  preserve  it  in  its  original 
state  (e). 

An  alteration  made  by  a  stranger,  whilst  the  document  is  not  in 
the  care  and  custody  of  the  party  claiming  the  benefit  of  it,  does  not 
affect  its  legal  validity.  An  award  having  been  made  and  signed 
ready  for  delivery,  the  umpire  before  delivery  altered  the  sum 
awarded ;  it  was  held  that  the  alteration  of  the  award  by  the  umpire 
after  his  authority  was  at  an  end  was  the  same  as  if  it  had  been  made 
by  a  stranger,  and  that  the  award  remained  good  for  the  original 
sum  (/). 

Material  alterations. — What  are  material  alterations  will  appear 
from  the  following  decisions :  — An  alteration  in  a  sale  note  of  goods 
made  by  the  seller,  without  the  consent  of  the  buyer,  adding  the 
words,  "  such  part  as  may  be  damaged  to  be  taken  at  such  allowance 
as  shall  be  settled  by  two  experienced  brokers,"  was  held  to  be  a  ma- 
terial alteration  which  avoided  the  contract  (gr),    A  sale  note  of  goods 


(a)  PigoVs  case,  11  Co.  Kep.  27  a; 
Sheppard's  Touchstone,  68,  69. 

(6)  Master  v.  Miller,  4  T.  R.  320;  5 
lb.  367;  Davidson  v.  Cooper,  13  M.  &  W. 
343,  352;  Mollett  v.  Wackerbarth,  5  C. 
B.  181,  194. 

(c)  Master  v.  Miller,  4  T.   R.  320 
329,  345. 


(d)  Pigofs  case,  11  Co.  Rep.  27  4; 
Davidson  v.  Cooper,  11  M.  &  W.  778;  13 
ib.  343. 

(e)  Davidson  v.  Cooper,  13  M.  &  W. 
343.  352;  BurchUeld  v.  Moore,  3  E.  &  B. 
683,  687. 

(/)  Henfree  v.  Bromley,  6  East,  309. 
(g)  Powell  V.  Divett,  15  East,29. 


•  Ch.  IV,  Sect.  II,  Leake. 
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by  sample  was  altered  by  the  buyer,  without  the  consent  of  the  seller, 
inserting  after  the  word  sample  the  words  "  of  their  own  manufac- 
ture ; "  it  was  held  that,  whether  those  words  had  reference  to  the 
bulk  of  the  goods  or  to  the  sample  only,  the  alteration  was  material 
and  avoided  the  contract  (a). 

A  policy  of  insurance  on  a  ship  and  cargo  in  general  terms  was 
altered,  after  the  underwriter  had  signed  it  and  without  his  consent, 
by  the  insertion  by  the  insured  of  certain  specific  goods :  the  alteration 
was  held  to  be  material  and  to  avoid  the  policy  (b).  So,  where  the 
insured,  after  subscription  by  the  underwriter  and  without  his  con- 
sent, altered  the  time  of  warranty  of  sailing  of  the  ship  insured,  it 
was  held  that  the  alteration  was  material,  and  the  underwriter  dis- 
charged from  the  contract  (  c);  and  where  a  policy  of  insurance  for  a 
voyage  to  Portsmouth  was  altered,  with  the  consent  of  some  of  the 
underwriters,  by  inserting  after  Portsmouth  the  words  "or  Wey- 
mouth," it  was  held  that  the  alteration  avoided  the  policy  against  an 
underwriter  who  was  ignorant  of  the  alteration  (d). 

An  alteration  of  a  guarantee  not  under  seal,  by  the  addition  of  a 
seal  to  the  signature  of  the  defendant,  so  as  to  make  it  purport  to  be 
the  deed, of  the  defendant,  was  held  to  be  a  material  alteration  which 
vitiated  the  instrument  (e). 

The  alteration  of  the  date  of  a  bill  of  exchange  is  a  material  altera- 
tion which,  if  not  made  with  the  consent  of  all  parties,  avoids  the  bill 
(/).  So,  the  alteration  of  a  joint  promissory  note,  into  a  joint  and 
several  promissory  note,  without  the  consent  of  one  of  the  makers,  was 
held  to  avoid  it  against  him  (g).  The  alteration  of  a  joint  and  several 
promissory  note  by  the  addition  of  another  maker  was  held  to  be  ma- 
terial, and  to  discharge  a  previous  maker,  without  whose  consent  the 
note  was  so  altered  (h).  The  addition  of  a  memorandum  written  in  a 
corner  of  a  promissory  note  without  the  consent  of  the  maker, "  interest 
to  be  paid  at  £6  per  cent,  per  annum,"  was  held  to  be  a  material  alter- 
ation which  vitiated  the  note  (i). 

The  addition  to  the  acceptance  of  a  bill  of  exchange  of  the  words 
"  payable  at  A.,"  without  the  consent  of  the  acceptor,  is  a  material 
alteration  and  avoids  the  bill;  for  it  purports  that  the  bill  maybe  pre- 


(a)  Mollett  V.   Wackerbarth,  5  C.  B.  660;  Atkinson  v.  Sawdon,  2  A.  &  E. 

181.  628;  Langton  v.  Lazarus,  5  M.  &  W. 

(6)  Langhorn  v.   Cologan,    4    Taunt.  629. 

330.  (g)  Perring  v.  Bone,  4  Bing.  28. 

(c)  Fairlie  v.  Christie,  7  Taunt.  416.  ( h)  Gardner  v.  Walsh,  5  E.  &  B.  83, 

(d)  Campbell  v.  Christie,  2  Stark.  64.  overruling  Catton  v.  Simpson,  8  A.  &  E. 

(e)  Davidson  v.  Cooper,  11  M.  &  W.  136;  and  see  Gould  v.  Coombs,  1  C.  B. 
"778;  13  ib.  343.  543. 

(/)  Master  v.  Miller,  4  T.  R.  320;  and  (i)  Warrington  v.  Early,  2  E.  &  B. 

see  Alderson  v.  Langdale,  3  B.  &  Ad.  763. 


Digitized  by  Microsoft® 


SECT.   II.   ALTEEATIOK   OF  WRITTEN  INSTKUMElirT.  895 

sented  at  a  place  which  the  acceptor  did  not  intend  (a) .  For  the 
same  reason,  the  alteration  of  a  hill  accepted  payable  at  B.  &  Co.'s,  by 
substituting  E.  &  Co'.'s  for  B.  &  Co.'s,  without  the  consent  of  the  accep- 
tor was  held  to  be  material  and  to  discharge  the  acceptor  (5).  But 
the  addition  to  the  acceptance  of  a  biU,  made  by  the  acceptor  himself 
at  the  request  of  the  payee,  of  the  words  "  payable  at  A."  was  held 
not  to  be  so  material  an  alteration  as  to  make  it  a  new  bill  requiring  a 
new  stamp,  because  such  alteration  did  not  restrict  the  acceptance  (c). 
An  alteration  of  a  bill  drawn  and  accepted  payable  in  France,  by 
the  holder  inserting  a  fixed  rate  of  exchange  for  the  payment,  was 
held  to  be  such  a  material  alteration  as  avoided  the  bill  (d).  An  alter- 
ation of  a  blank  indorsement  into  a  special  indorsement  in  favor  of 
the  holder  is  not  material  and  does  not  avoid  the  instrument  (e). 

Immaterial  alterations- — On  the  other  hand,  an  alteration  which 
is  wholly  immaterial  does  not  affect  the  validity  of  the  instrument 
(/) ;  as  in  the  following  cases : — In  a  bond  made  to  the  plaintifif,  who 
was  sheriff  of  the  county  of  Oxford,  but  was  not  so  described  in  the 
bond,  the  words  "  SheriJEf  of  the  county  of  Oxford  "  were  added  to 
the  name  of  the  plaintiff,  after  the  delivery  of  the  bond ;  it  was  held 
that  the  alteration  was  in  a  point  not  material,  and  therefore  did  not 
avoid  the  instrument  (ff).  The  defendant  gave  a  bond  to  the  plaintiff 
conditioned  to  pay  £100  by  six  equal  payments  of  £16  13s.  4d.  on 
the  3rd  October  in  every  year  until  the  full  sum  of  «  one  pounds " 
was  paid ;  the  bond  was  left  in  the  custody  of  a  third  person,  who 
had  drawn  it,  and  who  afterwards  without  the  knowledge  of  either 
party  interlined  the  word  "  hundred  "  between  «  one  "  and  "  pounds  ; " 
it  was  held  that  the  alteration  was  immaterial  and  did  not  avoid  the 
bond,  because  it  did  not  alter  the  manifest  meaning  of  it  (h).  An  al- 
teration of  an  instrument  by  correcting  the  Christian  name  of  a  per- 
son, which  had  been  incorrectly  stated  in  the  instrument,  was  held 
immaterial  and  not  to  vitiate  the  instrument  (i).  The  defendant  was 
tenant  to  the  plaintiff  of  a  farm  from  year  to  year  upon  certain  terms 
as  to  the  mode  of  tillage  contained  in  a  written  agreement  which  had 
been  signed  by  him,  and  which  appeared  to  have  been  altered  by 
changing  the  term  of  years  mentioned  in  it  from  seven  to  fourteen ; 
it  was  held  that  as  the  contract  of  the  parties  incorporated  only  so 

(a)  Burchfield  v.  Moore,  3  E.  &  B.  (e)  Clark\.  Piggott,  1  Sale.  126;  12 
683:  23  L.  J.  Q.  B.  261;  Cowie  v.  Hal-  Mod.  193;  HirschHeldy.  Smith,  L.  Kep. 
tall,  4  B.  &  Aid.  197;  Calvert  v.  Baker,      1  C.  P.  340,  353. 

4  M.  &  W.  417;  and  see  Grotty  V.  jHbdsres,  (/)  Saunderson  v.  Symonds,  1  B.  & 

4  M.  &  G.  561.  B.  426. 

(b)  Tidmarsh  v.  Grover,  1 M.  &  S.735.  (g)  Bigots  case,  11  Co.  Rep.  26  6. 

(c)  Walters.  CuUey,  2  C.  &  M.  151.  \h)  Waugh  v.  Bussell,  5  Taunt.  707. 
id)  HirschAeldY.  Smith,  L.  Kep.  1  C.          (i)  Trmo  v.  Burton,  1  C.  &  M.  588. 

P.  340;  35  L.  J.  C.  P.  177. 
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much  of  the  written  instrument  as  was  applicable  to  a  yearly  hold- 
ing, the  duration  of  the  term  was  immaterial,  and  the  alteration  in  it 
did  not  affect  the  contract  (a). 

A  policy  of  insurance  on  a  ship  for  a  certain  voyage  and  «  during 
her  stay  "  at  certain  ports,  gave  in  express  terms  liberty  "  to  sell,  bar- 
ter, load,  and  unload  goods  at  all  the  ports ; "  the  insured  added  the 
words  "  and  trade  "  after  "  stay "  and  submitted  the  alteration  to 
the  underwriters,  some  of  whom  assented  to  it,  and  others  refused 
their  assent ;  in  an  action  against  one  who  refused,  it  was  held  that 
the  alteration  was  immaterial,  and  that  it  did  not  avoid  the  poUcy  (b). 

In  Pigofs  case  (c)  it  is  laid  down  that  "  if  the  obligee  himself  alters 
the  deed,  though  it  is  in  words  not  material,  yet  the  deed  is  void ; " 
and  it  is  laid  down  in  Sheppard's  Touchstone  to  the  same  effect  that 
"  if  the  alteration  be  made  by  the  party  himself  that  owneth  the  deed, 
albeit  it  be  in  a  place  not  material  and  that  it  tend  to  the  advantage 
of  the  other  party,  and  his  own  disadvantage,  yet  the  deed  is  hereby 
become  void"  (<?).  But  it  does  not  appear  that  there  are  any  deci- 
sions which  support  this  proposition  to  its  full  extent ;  and  the  case 
of  insurance  above  cited  seems  to  establish  the  contrary  (e). 

Effect  of  alteration  in  avoiding  the  instrument. — ^An  instru- 
ment vitiated,  by  alteration  is  void  altogether,  so  that  it  is  no  longer 
available  even  as  to  those  of  its  terms  which  are  not  affected  by  the 
alteration  (/).  Thus,  a  bill  of  exchange  having  been  altered  by  in- 
serting the  words  "  payable  at  A."  without  the  consent  of  the  ac- 
ceptor, though  the  effect  of  such  words  did  not  restrict  the  general 
acceptance,  yet  the  acceptance  was  held  to  be  wholly  avoided  {g) 
So  it  was  laid  down  in  J'igofs  case  (h),  «  if  a  deed  contaius  divers 
distinct  and  absolute  covenants,  if  any  of  the  covenants  are  altered 
by  addition,  interlineation,  or  rasure,  this  misfeasance  ex  post  facto 
avoids  the  whole  deed." — "  If  two  are  bound  in  a  bond,  and  after- 
wards the  seal  of  one  of  them  is  broken  off,  this  misfeasance  ex  post 
facto  avoids  the  whole  deed  against  both  "  (i).  But  if  several  per- 
sons covenant  or  bind  themselves  severally  to  pay  several  distinct  sums, 
it  is  as  several  deeds  written  in  one  and  the  same  piece  of  parchment ; 
and  the  breaking  off  of  the  seal  of  one  does  not  affect  the  instrument  in 
respect  to  the  others  (/). 

"Where  the  acceptance  of  a  bill  of  exchange  is  avoided  by  an  altera- 

(a)  Earl  Falmouth  v.  Roberts,  9  M.  &  (f)  Mollett  v.  Wackerbarth,  5  C.  B, 
W.  469.                                                           181,  193;   per  Maule,  J.,  Burchfleld  v. 

(b)  Sanderson  y.  Symonds,  1  B.  &      Moore,  3  E.  <fe  B.  683. 

B.  426.  (g)  Burchfieldy.  Moore,  supra. 

c)  11  Co.  27  6.  (ft)  11  Co.  Rep.  28  5. 

d)  Shepp.  Touch,  p.  69.  (0  lb. 

e)  Sanderson  v.  Symonds,  supra.  (j)     Mathewson's  case,  5  Co.  23  a; 

Collvis  V.  Prosser,  1  B.  &  C.  682. 
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tion,  subsequently  made,  an  indorsee  taking  the  bill  after  the  alteration, 
though  without  notice  of  the  alteration,  and  though  he  gave  value 
lor  it,  cannot  recover  against  the  acceptor  (a). 

Altered  instrument  available  to  prove  previous  right. — A  deed 
which  has  been  avoided  by  an  alteration,  though  it  may  cease  to  have 
any  operation  in  respect  of  pending  obUgations  which  would  have 
arisen  from  it  had  it  remained  unaltered,  may  nevertheless  be  avail- 
able to  prove  a  right  or  title  created  by  it  previous  to  the  alteration 
(b).  Thus,  the  deed  of  settlement  of  a  company  executed  by  the 
defendant  was  materially  altered,  and  it  was  held  that  though  the 
liability  of  the  defendant  under  the  deed  might  be  extinguished,  the 
deed  might  nevertheless  be  given  in  evidence  to  prove  the  fact  of  the 
defendant  being  a  shareholder,  without  any  explanation  of  the  altera- 
tion (c).  A  deed  of  demise  containing  covenants  was  cancelled  after 
entry  and  the  accrual  of  rent,  and  it  was  held  that  though  the  can- 
cellation might  extinguish  the  covenants,  the  deed  was  still  available 
to  show  what  estate  passed  under  it,  and  to  support  an  action  for  the 
rent  reserved  on  the  demise  (d)-  A  bill  of  sale  of  goods  was  altered 
after  execution  by  disannexing  the  inventory  of  the  goods  and  replac- 
ing it  with  a  fair  copy ;  it  was  held  that  the  property  in  the  goods 
passed  under  the  bill  of  sale  and  remained  in  the  assignee,  and  that 
the  filing  of  a  copy  of  the  bill  of  sale  under  the  Bills  of  Sale  Act,  17 
&  18  Vict.  c.  36,  was  vahd,  notwithstanding  the  previous  alteration  of 
the  bill  (e). 

Alteration  by  accident  or  mistake.— An  alteration  may  be  ac- 
counted for  and  explained  on  the  ground  of  accident,  and  evidence 
may  be  adduced  to  show  the  original  state  of  the  instrument  (/)  ; 
thus,  a  deed  from  which  the  seal  had  been  torn  off  by  a  child  was 
held  to  remain  valid  (ff) ;  so,  a  deed  of  which  the  seal  was  eaten  off 
by  rats  (h).  So,  it  may  be  shown  that  the  alteration  was  made  by 
mistake  (i). 

Alteration  by  consent  of  both  parties.— An  alteration  made  in  a 
written  agreement  by  the  consent  of  both  parties,  upon  a  change  of 
intention  respecting  their  contract,  becomes  a  new  agreement,  and 
supersedes  the  agreement  first  made  (j). 

(a)  Master  V.  Miller,  4  T.  E.  320;  5  (f)  Sheppard's  Touchstone,  69. 

ib.3&l;  Burchflelclv.Moore,3'E.&  B.683.  (g)  Argolly.  Cheney,  Palm.  402,  403. 

(b )  See  Shaw  v.  Jakeman,  4  East,  201.  (h)  Bolton  v.  Bishop  of  Carlisle,  2  H. 

(c)  Agricultural     Cattle      Ins.    Co.  Bl.  259,  263. 

V.  Fitzgerald,  16  Q.  B.  432.  (i)  Baper  v.   Birkbeek,   15  East,  17; 

{(1)  Lord  Ward  v.  Lumley,  5  H.  &  N.  Wilkinson  v.  Johnson,  3  B.  &  C.  428; 

87,    656;  29  L.  J.  Ex.  322.  Novelli  v.  Rossi,  2  B.  ife  Ad.  757. 

(e)  Green  v.  Attenborough,  3  H.  &  C.  (j)  See  ante,  p.  884. 
468;  34  L.  J.  Ex.  88. 
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But  where  the  instrument,  as  first  executed,  was  not  what  the  par- 
ties meant  to  execute,  and  was  not  in  the  state  in  which  it  was  at 
first  intended  to  be,  and  the  alteration  is  made  only  to  put  it 
in  the  state  in  which  it  was  originally  intended  to  have  been,  this  is 
not  the  case  of  substituting  a  new  and  second  contract  in  the  place  of  a 
preceding  efEectual  one,  upon  a  change  of  intention  in  the  parties ;  but 
merely  making  the  contract  what  it  was  origiaally  intended  to  have 
been  (a). 

The  distinction  between  an  alteration  made  for  the  purpose,  or 
with  the  effect,  of  substituting  a  new  agreement  for  the  original  one, 
and  an  alteration  made  merely  for  the  purpose  of  correcting  a  mis- 
take in  the  original  agreement,  has  a  peculiar  importance  where  the 
agreement  is  of  a  nature  to  require  a  stamp ;  because  in  the  former 
case  the  new  agreement  would  require  a  new  stamp  (b) ;  in  the  latter 
the  original  stamp  is  sufficient  for  the  corrected  agreement,  unless  the 
correction  itself  has  altered  its  nature  to  that  of  an  agreement  requir- 
ing a  different  stamp  (c). 

A  promissory  note  was  originally  expressed  to  be  made  "  for  value 
received,"  but  subsequently  altered  by  agreement  of  the  parties  by 
adding  the  words  "  for  the  goodwill  of  the  lease  and  trade  of  Mr.  F.  K., 
deceased ; "  it  was  held  to  require  a  new  stamp,  because  the  words 
added  made  a  material  alteration  in  the  note  and  were  not  originally 
intended  to  be  inserted  {d).  A  bUl  of  exchange  was  drawn  and  ac- 
cepted on  the  1st  August  and  was  kept  by  the  drawer  for  twenty  days, 
when  it  was  agreed  by  the  drawer  and  acceptor  that  the  date  should 
be  altered  to  the  21st  August,  and  the  bill  was  altered  accordingly  by 
the  drawer  and  negotiated,  but  without  a  new  stamp ;  it  was  held  that 
the  bill  by  the  alteration  became  a  new  bUl,  and  required  a  new 
stamp  (e). 

A  bill  of  exchange  drawn  on  the  3rd  April  was  dated  by 
mistake  the  3rd  March  instead  of  the  3rd  AprU,  and  was  ac- 
cepted in  that  form;  afterwards  by  consent  oi  all  parties  the 
date  was  altered  to  the  3rd  April  as  originally  intended ;  it  was 
held  that,  as  the  alteration  was  in  furtherance  of  the  original 
intention  of  the  parties  and  to  correct  a  mistake,  it  did  not  make  the 
instrument  a  new  biU  and  a  new  stamp  was  not  required  (/).  A  bill 
of  exchange  was  intended  to  be  drawn  payable  to  order,  but  by  mis- 

(a)  Cole  V.  Parkin,  12  East,  471,  475;  (d)  Knill  v.  Williams,  10  East,  431. 

Bathe  v.  Taylor,  15  East,  412.  (e)  Bathe  v.  Taylor,  15  East,  412;  and 

(6)  Boieman  v.  Niehol,  5  T.  R,  537;  see  Cordwell  v.  Martin,  1  Camp.  79;  3 

Bill  V.  Patten,  8  East,  373;  Knill  v.  Wil-  East,  190;  OuVmaite-v.  Luntley,  4  Camp. 

Hams,  10  East,  431.  179. 

(c)  Cole\.  Parkin,  12  East,  471 ;  and  ( f )  Jacob  v.  Bart,  6  M.  &  S.  142  •  Clif- 

see  Hamelin  v.   Bruck,   9  Q.  B.   306;  ford  v.  Parker,  2  M.  &  6.  609. 
Bradley  v.  Bardsley,  14  M.  &  W.  873. 
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take  the  words  "  or  order  "  were  omitted ;  after  mdorsement  the  mis- 
take was  discovered,  and  was  corrected  by  the  consent  of  all  parties ; 
It  was  held  that  a  new  stamp  was  not  necessary  (a).  A  memorandum 
added  to  the  acceptance  of  a  biU  of  exchange  by  the  acceptor  at  the 
request  of  the  payee  making  it  payable  at  a  certain  place,  as  it  does 
aot  restrict  the  acceptance,  is  not  such  an  alteration  as  makes  it  a 
new  bill  and  requires  a  new  stamp  (b). 

A  policy  of  insurance  in  which  the  name  of  a  wrong  ship  has  been 
entered  by  mistake  may  be  afterwards  rectified  without  a  new  stamp 
(c) ;  but  a  policy  of  insurance  cannot  be  altered  by  the  parties  agreeing  to 
insert  a  new  subject  of  insurance,  without  a  new  stamp  as  upon  a  new 
policy  {d).  A  poUcy  of  insurance,  through  a  misunderstanding  by  the 
broker  of  the  instructions  of  his  principal,  had  been  made  on  "  ship 
and  outfit "  instead  of  on  "  ship  and  goods,"  and  afterwards  with  the 
consent  of  the  underwriters  it  was  altered  to  "  ship  and  goods,"  but 
without  a  new  stamp  :  it  was  held  that  the  insured  could  not  recover 
upon  the  policy  as  on  "  ship  and  goods  "  for  want  of  the  proper  stamp 
(e) ;  nor  could  he  recover  upon  the  policy  as  originally  made  on  "  ship 
and  outfit,"  because  it  had  been  superseded  by  the  new  policy  on  «  ship 
and  goods"  (/). 

So  long  as  the  contract  remains  incomplete,  or,  as  it  is  called,  infieri^ 
the  parties  may  make  what  alterations  they  please ;  and  as  the  stamp 
is  not  in  use  untU  the  contract  is  complete,  any  alteration  within  the 
scope  of  the  stamp  will  not  render  a  new  stamp  necessary  ( g).  Bills 
of  exchange  and  promissory  notes  remain  in  fieri  until  the  liability  is 
complete,  and  until  then  they  may  be  altered  without  a  new  stamp(A) 
An  accommodation  bill  or  note  is  not  considered  as  issued  until  it  is 
in  the  hands  of  some  person  entitled  to  recover  upon  it ;  therefore 
until  such  issue  it  may  be  altered  by  the  parties  without  a  new  stamp 
{i). 

A  deed  was  executed  with  a  blank  left  for  a  sum  of  money  to  be 
afterwards  ascertained  and  inserted,  and  the  blank  was  afterwards 
filled  up  with  a  certain  sum  by  consent  and  in  the  presence  of  aU  par- 
ties, the  deed  was  held  to  be  valid  on  the  ground  that  there  was  no 


(a)  Kershaw-^.  Cox,  3  Esp.  246;  cited  Camp. 72; see Sawfeif v. Zowdow, 5 Tatmt. 

in  Bathe  v.  Taylor,  15  East,  417;  Byrom  359. 

V.  Thomson,  11  A.  &  E.  31;    Cariss  v.  (g)  Jones  v.  Jones,  1  C.  &  M.  721; 

Tattersall,  2  M.  &  G.  890.  Spicer  v.  Burgess,  1  C.  M.  &  R.  129; 

(6)  Walter  v.  Cubley,  2  C.  &  M.  151.  Hudson  v.  Revett,  5  Bing.  368;  Mason  v. 

(c)  Bobinson  v.    Touray,   1  M.  &  S.  Booth,  5  M.  &  S.  223. 

217.  (A)  Webber  v.  Maddocks,  .S  Camp.  1 ; 

(d)  BUIy.  PaMen,  8  East,  373;  and  see  Kennerly\.  Nash,l  Stark.  452;  Walton 
French  v.  Patten,  1  Camp.  72.  v.  Hastings,  4  Camp.  223. 

(e)  Hill  V.  Patten,  8  East,  373.  (i)  Dovmes  v.  Richardson,  5  B.  &  Aid. 


P 


)  French  v.  Patten,  9  East,  351;  1      674;  TarletonY.  Shingler,  7  C.  B.  812. 
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complete  execution  until  the  blank  was  filled  in  (a) .  A  deed  was  execu- 
ted by  the  defendant  whereby  he  covenanted  to  deliver  up  to  the  plaint- 
iff certain  articles  "  as  per  schedule  annexed  " ;  at  the  time  of  the  ex- 
ecution of  the  deed  there  was  no  schedule  annexed,  but  it  was  annexed 
after  the  execution  by  an  agent  of  both  parties ;  it  was  held  that  the 
schedule  formed  no  part  of  the  deed  (b). 

Party  producing  altered  instrnment  to  explain  the  alteration. 

— Where  a  written  document  is  produced  containing  a  material  altera- 
tion, it  lies  upon  the  party  producing  it  to  explain  the  alteration,  so 
as  to  show  that  it  does  not  affect  the  validity  of  the  instrument  in  re- 
spect of  the  issue  which  it  is  produced  to  prove  (c) ;  but  he  is  not 
bound  to  account  for  alterations  which  are  not  material  to  that  issue 
(d).  In  an  action  on  the  acceptance  of  a  bUl  of  exchange  in  which  the 
defendant  pleaded  a  traverse  of  the  acceptance,  the  plaintiff  put  in 
the  bill,  which  appeared  to  have  been  altered  from  "three"  months  to 
"two"  months,  but  offered  no  evidence  to  account  for  the  alteration ; 
it  was  held  that  the  jury  could  not,  on  mere  inspection  of  the  bill, 
decide  whether  it  was  altered  at  the  time  of  making,  and  that  the 
plaintiff  must  be  nonsuited  (e). 

Loss  of  written  instrnment. — ^In  general,  the  loss  of  a  deed  or 
written  agreement  does  not  affect  the  right  of  a  party  arising  out  of 
the  contract  contained  in  it,  further  than  occasioning  a  difficulty  of 
proof.  He  is  entitled,  upon  proof  of  the  loss,  to  give  secondary  evi- 
dence of  the  contents  of  the  instrument  (/) ;  and  such  evidence  is  ad- 
missible even  in  the  case  of  a  written  contract  within  the  Statute  of 
Frauds  (g),  or  of  a  written  promise  to  pay  a  debt  barred  by  the  Stat- 
ute of  Limitations  (A),  which  are  required  by  those  statutes  to  be  in 
writing. 

Loss  of  negotiable  instrument. — An  exception  to  the  general 
rule  occurs  in  the  case  of  negotiable  instruments,  which  are  regulated 
by  the  custom  of  merchants.  The  holder  of  a  negotiable  biU  or  note 
cannot  insist  upon  payment  without  producing  and  offering  to  deliver 

{a)  Hudson  v.   Bevett,  5  Bing.   368,  son,  13  M.  &  W.  778, 779;  Carissy.Tat- 

where  see  the  observations  of  Best,  C.  tersall,  2M.  &  G.  890;    Clifford  v.  Par- 

J.,  as  to  the  effect  of  an  alteration  of  a  ker,  2  M.  &  G.  909. 

deed  with  the  assent  of  parties,  p.  388;  (d)  Sibley  v.  Fisher,  7  A.  &  E.  444. 

and  see  as  to  the  execution  of  a  deed  with  (e)  Knight  v.    Clements,  8  A.   &  E. 

a  blank  to  be  afterwards  filled  up,  ante,  215;  and  see  Clifford  v.  Parker,  2  M.  & 

p.  as.  G.  909. 

(6)  Weeks  v.  Maillardet,  14  East,  568.  <f)  Read  v.  Brookman,  3  T.  R.  151; 

(c)  Henman  v.  Dickinson,  5  Bing.  183;  see  Taylor  on  Evidence,  4th  ed.  414. 

Knight  v.  Clements,  8  A.  &  E.  215,  220;  {g)  See  Nicholv.  Bestwick,  28  L.  J. 

per  Parke,  B.,  Earl  Falmouthy.  Roberts,  Ex.  4. 

9  M.  &  W.  469,  471 ;    Parry  v.  Nichol-  (h)  Haydon  v.  Williams,  7  Bing.  163. 
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up  the  instrmnent  (a).  The  same  rule  does  not  apply  to  a  non-nego- 
tiable bill  or  note  (6);  but  it  appUes  to  a  negotiable  biU  or  note 
although,  when  lost,  it  was  in  a  non-negotiable  state,  as  a  bill  or 
note  payable  to  order  and  lost  before  indorsement  (c).  In  an  action 
brought  upon  a  bill  or  note,  the  defence  that  the  instrument  is  lost 
must  be  specially  pleaded,  and  if  merely  the  making  of  the  instrument 
is  denied,  upon  the  trial  of  such  issue  the  ordinary  rule  applies,  that 
upon  satisfactory  evidence  being  given  to  account  for  its  non-produc- 
tion, secondary  evidence  of  its  contents  is  admissible  (<?). 

Courts  of  equity,  however,  grant  relief  against  the  loss  of  a  nego- 
tiable instrument  by  compelling  the  party  Uable  upon  it  to  pay,  upon 
the  loser  giving  to  biTin  a  sufficient  indemnity  against  future  claims  (e) ; 
and  now  a  similar  relief  may  be  obtained  by  the  loser  in  the  Courts  of 
Common  Law,  under  the  C.  L.  P.  Act,  1854, 17  &  18  Vict.  c.  125,  s.  87, 
whereby  it  is  enacted  that  « in  case  of  any  action  founded  upon  a  bUl 
of  exchange,  or  other  negotiable  instrument,  it  shall  be  lawful  for  the 
Court,  or  a  judge,  to  order  that  the  loss  of  such  instrument  shall  not 
be  set  up,  provided  an  indemnity  is  given,  to  the  satisfaction  of  the 
Court,  or  judge,  or  a  master,  against  the  claims  of  any  other  person 
upon  such  negotiable  instrument"  (/). 

(a)  Hansard -7.  Robinson,  7  B.  &  C.  [d.)  BlackieY.  Pidding,  6  C.  B.  196; 

90;  Ramuz  v.  Crowe,  1  Ex.  167;  Crowe  Charnley  v.  Grundy,  14  C.  B.  608. 

V.  Clay,  8  Ex.  295;  9  Ex.  604.  (e)  See  Hansard  v.  Bobinson,  7  B.  & 

(6)  Wain  v.  Bailey,  10  A.  &  B.  616;  C.  90,  95;  Byles  on  Bills,  8th  ed.  354. 

Clmrn'.ey  v.  Grundy,  14  C.  B.  608.  (  f )  See  Noble  v.  Bank  of  England,  2 

(c)  Eamuz  v.  Crowe,  1  Ex,  167.  H.  &  C.  355;  33  L.  J.  Ex.  81. 
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Section  III. — Pbefobmaitcb  of  Contract.* 


Pert onnance 902 

Tender  of  Performance 902 

Performance    in   Particular    In- 
stances:— 

Payment  of  Money. 903 

Sale  of  Goods 903 

Sale  of  Land 905 


Time  of  Performance 906 

Where     no    Time    Appointed  908 
Construction  of  Contracts  as  to 

Time 909 

Belief  in  Bquity  against  Lapse 

of  Time 911 

Place  of  Performance 912 


Performance- — A  contract  may  be  discharged  by  performance.  A 
promise  may  be  capable  of  performance,  independently  of  any  act  or 
concurrence  on  the  part  of  the  promisee,  or  it  may  be  incapable  of 
complete  performance  without  some  act  or  concurrence  on  his  part ; 
thus,  if  a  person  undertakes  to  pay  money  or  deliver  goods  to  another 
he  engages  to  do  an  act  which  he  cannot  completely  perform  without 
the  concurrence  of  the  other  party  in  accepting  the  goods  or  the 
money  (a). 

Where  the  performance  of  the  promise  is  independent  of  the  con- 
currence of  the  promisee,  the  promiser  is  bound  to  the  promisee  for 
its  complete  performance  at  all  events,  although  it  may  depend  upon 
the  concurrence  of  a  third  party  over  whom  the  promiser  has  no 
control  (b). 

Tender  of  performance. — Where  the  performance  of  the  promise 
is  dependent  upon  the  concurrence  of  the  promisee,  and  cannot  be 
completed  without  some  act  on  his  part,  the  promiser  is  not  responsible 
for  the  promisee  withholding  his  concurrent  act ;  ia  such  case  the 
promiser  discharges  his  liability  by  doing  all  that  is  necessary  on  his 
part,  so  that  the  promisee  has  the  opportunity  of  accepting  a  complete 
performance  (c). 

Performance  must  be  according  to  the  terms  of  the  contract. — 

The  performance  which  is  necessary  to  discharge  a  contract  must  be 
in  strict  accordance  with  the  terms  of  the  contract,  as  appears  in  the 
following  instances : — 

A  covenant  to  insure  is  broken  if  the  premises  are  left  in  part 
uninsured  for  any  time,  although  afterwards  wholly  insured,  and 
although  no  loss  has  occurred  from  the  defective  insurance  (d).  A 
covenant  to  insure  in  the  names  of  certain  persons  was  held  not  to  be 
performed  by  an  insurance  effected  in  those  names  jointly  with  that 
of  the  covenantor  (e).  A  contract  providing  for  keeping  up  the  insur- 
ance of  a  ship  was  held  to  be  broken  by  failing  to  keep  the  ship  act- 


fa)  See  Startup  v.  Macdonald,  6  M. 
&  G.  .593,  610. 
(6)  See  cmte,  p.  108. 

(c)  See  ••  Tender,"  post,  p.  914. 

(d)  Penniall  v.  Harborne,  11  Q.  B. 
368;  relief  may  be  obtained  against  a 
forfeiture  for  breach  of  a  covenant  to  in- 


sure against  loss  by  fire  where  no  loss 
has  happened,  in  certain  cases,  under 
the  statutes  22&  23  Vict.  c.  35,  s.  4,  6; 
and  the  C.  L.  P.  Act,  1860, 23  &  24  Vict, 
c.  126,  s.  2. 
(e)  Penniall  v.  Harbome,  11  Q.  B.  368. 


*  Ch.  IV,  Sect  III,  Leake. 
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ually  insured  for  three  days,  although  the  usual  slip  for  the  insurance 
had  been  delivered  by  the  underwriters,  in  accordance  with  which  the 
policy  was  afterwards  executed,  and  no  loss  was  sustaiued  by  the 
omission  (a). 

In  an  action  for  a  breach  of  a  covenant  in  a  farming  lease  in  selling 
a  quantity  of  farmyard  manure  and  allowing  it  to  be  carried  off  the 
premises,  the  defendant  pleaded  that  he  brought  back  a  greater  quantity 
of  manure  and  of  better  quality  in  place  of  that  carried  off ;  but  the 
plea  was  held  bad  as  substituting  a  performance  different  from  that 
contracted  for  (6). 

Where  a  party  had  contracted  to  deliver  up  a  lease,  it  was  held  that 
he  did  not  perform  his  contract  by  delivering  it  up  cancelled  with  the 
seal  cut  off,  although  the  term  had  expired  and  the  instrument  had  no 
further  operation  (c). 

Performance  of  contracts  to  pay  money- — In  a  contract  to  pay 
money  the  debtor  performs  his  promise  by  paying  the  money  at  the 
time  and  in  the  manner  required  by  the  terms  of  the  contract ;  the 
performance  of  a  contract  to  pay  money  is  commonly  known  by  the 
term  payment.  The  term  payment  is  also  used  to  designate  the  giv- 
ing and  acceptance  of  money  in  satisfaction  of  debts, — ^not  in  strict 
performance  of  the  contract  to  pay  them,  but  after  a  default  has  been 
made  ia  payment  according  to  the  contract,  and  a  right  of  action  has 
consequently  accrued  for  the  breach  of  contract ;  the  payment  is  then 
made  in  satisfaction  of  the  right  of  action.  Payment  in  satisfaction 
will  be  treated  of  amongst  the  modes  of  discharging  rights  of  action 
arising  out  of  contracts  after  breach  (<?). 

Besides  the  mere  delivery  of  money,  there  are  other  transactions 
which  may  become  by  agreement  of  the  parties  equivalent  to  pay- 
ment, and  may  be  so  called,  as  a  set-off  of  mutual  debts,  delivery  of 
goods  instead  of  money,  etc. ;  these  will  be  more  conveniently  noticed, 
once  for  all,  in  treating  of  payment  in  satisfaction  (e). 

Performance  of  contracts  for  the  sale  of  goods,  as  to  quantity. 
— Upon  a  contract  for  the  sale  and  delivery  of  goods  the  seller  must 
deliver  the  exact  quantity  contracted  for,  and  does  not  perform  the 
contract  on  his  part  by  delivering  a  larger  quantity  which  he  insists 
upon  the  buyer  accepting  (f) ;  in  such  case  the  buyer  is,  in  general, 
entitled  to  refuse  the  whole  (g).  So,  if  the  seller  delivers  a  smaller 
quantity  of  goods  than  is  contracted  for  in  discharge  of  his  contract, 

(a)   Parry  v.  Great  Ship  Company,  4  (/)  Cross  v.  Eglin,  2  B.   &  Ad.  106; 

B.  &  S.  556;  33  L.  J.  Q.  B.  41.  Dixon  v.  Fletcher,  3  M.  &  W.  146;  Hart 

(6)  Leigh  v.  Lillie,  6  H.  &  N.  165;  30  v.  Mills,  15  M.  &  W.  85;  and  see  Cun- 

L.  J.  Ex.  25.  liffe  v.  Harrison,  6  Ex.  903. 

(c)  BichardsonY.  Barnes,  4  Ex.  128.  (g)  lb. ;  Levy  v.  Green,  8  E.  &  B.  75; 

(d)  See  post,  Chap.  XIII,  Sect.  VII,  27  L.  J.  Q.  B.  Ill;  28  ih.  819. 
"Payment." 

(e)  Seepo««,  p.  933. 
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it  is  not  sufficient,  and  such  smaller  quantity  may  be  refused  by  the 
purchaser  (a) ;  but  if  the  purchaser  accepts  the  quantity  delivered, 
the  seller  is  entitled  to  recover  from  him  the  price  of  the  goods  so 
accepted  (5). 

In  contracts  for  the  sale  of  goods  the  quantity  of  goods  to  be  de- 
livered is  sometimes  specified  with  the  addition  "  more  or  less ; "  in 
such  cases  the  quantity  which  the  seller  may  deliver  in  fulfilment  of 
his  contract  has  certain  reasonable  limits  of  allowance  according  to 
the  circumstances  of  each  case  (c) ;  so,  in  a  contract  to  deliver  «  about " 
a  specified  quantity  of  goods  (d).  Under  a  contract  to  sell  and  de- 
liver a  certain  quantity  of  goods  then  being  in  a  warehouse  in  Liver- 
pool, the  giving  a  delivery  order  of  "  about "  the  quantity,  evidence 
being  admitted  of  a  usage  of  warehousemen  there  not  to  accept  deliv- 
ery orders  in  any  other  form,  was  held  to  be  a  sufficient  performance 
(e). 

As  to  the  quality  of  the  gOods- — Upon  a  contract  for  the  sale  and 
delivery  of  goods  the  seller  must  also  observe  any  warranty  or  stipu- 
lation as  to  the  quality  of  the  goods.  Upon  a  contract  of  sale  of  a 
specific  chattel  the  promise  of  the  vendor  is  performed  by  the  delivery 
of  the  chattel  sold,  although  there  may  be  defects  in  the  chattel ;  the 
vendor  is  not  responsible  for  defects,  imless  he  has  been  guilty  of 
fraud,  or  has  warranted  the  quality  of  the  chattel  (/).  If  the  contract 
contains  a  warranty  by  the  seller  of  the  quality  of  the  chattel,  a  mere 
breach  of  the  warranty  does  not  entitle  the  purchaser  to  refuse  or  re- 
turn the  chattel,  unless  he  has  specially  stipulated  in  the  contract  for 
the  right  to  do  so,  or  has  made  the  contract  conditional  upon  the  war- 
ranty ;  but  it  only  gives  him  a  right  of  action  for  the  breach  of  war- 
ranty (g). 

Upon  a  contract  for  the  sale  of  goods  by  description  or  sample  the 
seller  must  deliver  goods  agreeing  with  the  description  or  sample  by 
which  they  are  sold  (h) ;  and  if  the  goods  do  not  agree  with  the  de- 
scription or  sample,  the  purchaser  may  refuse  to  accept  them  (i).  The 
plaintiff,  having  contracted  to  supply  coals  to  the  defendant  of  a  cer- 

(a)  Waddington  v.  Oliver,  2  B.  &  P.  (/)  See  ante,  pp.  597,  607. 

N.  K.  eiiOxendale  v.  WetherelUQ  B.  &  (g)  Weston   v.    Bownes,    Doug.  2.3; 

C.  386;  Hoarey.  Rennie,  5  H.  &  N.  19;  Street  v.  Blay,  2  B.  &  Ad.  456;  Gom- 

29  L.  J.  Ex.  73.  pertz  v.  Denton,  1  0.  &  M.  207;  Dawson 

(6)  Morgan  v.  Gath,3  H.  &  C.  T48;  v.  Coltis,  IOC.  B.  523;  Bannermanv. 

34  L.  J.  Ex.  165.  White.  10  0.  B.  N.  S.  844;  31  L.  J.  C. 

(c)  See  Cross  v.  Eglin,  2  B.  &  Ad.  P.  28;  see  ante,  p.  607. 

106;  Cockerell  V.  Aucompte,2C.B.^.  (A)  Hibbert  v.  Shee,  1    Camp.  113; 

S.  440;  26  L.  J.  C.  P.  194;    Gibbs  v.  Nichol\.  Godts,  10  Ex.  191;  Joslingx. 

Gray,  2  H.  &  N.  22;  26  L.  J.  Ex.  286;  King^ord,  13  C.  B.  N.  S.  447;  32  L.  J. 

Ireland  v.  Livingston,   L.  Rep.  2  Q.  B.  0.  P.  94. 

99;  36  L.  J.  Q.  B.  50.  (i)  Street  v.   Blay,  2  B.  &  Ad.  456, 

id)  Bourne  v.  Seymour,  16  C.  B.  337.  463;  Lorymer  v.  Smiih,  1  B.  &  C.  1; 

(e)  Moorey.  Campbell,  10  Ex.  323;  2b  Wells  v.  Hopkins,  5  M.  &  W.  7. 
L.  J.  Ex.  310. 
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tain  description,  delivered  some  of  that  description  and  some  of  an 
inferior  quality  mixed  together ;  it  was  held  that  as  they  were  mixed, 
the  whole  of  the  coals  were  to  be  considered  as  not  according  to  the 
contract,  and  the  defendant  was  entitled  to  refuse  to  accept  them  (a). 
On  a  sale  by  sample  without  a  warranty,  the  contract  is  discharged 
by  delivery  of  goods  corresponding  with  the  sample,  and  the  pur- 
chaser, in  the  absence  of  fraud,  is  not  answerable  for  any  defect  in 
the  goods,  provided  they  agree  with  the  sample  (6). 

Performance  of  contract  for  the  sale  of  land. — Upon  a  contract 
for  the  sale  of  land,  in  the  absence  of  express  conditions  to  the  con- 
trary, the  vendor  must  make  a  good  title  to  the  land  (c).  A  court  of 
equity  will  not  compel  a  purchaser  to  take  a  doubtful  title  (d) ;  and  it 
has  been  held  in  a  court  of  law  that  a  good  title  to  be  made  under  a 
contract  for  the  sale  of  land  means  not  merely  a  good  legal  title,  but 
such  a  title  as  a  court  of  equity  would  require  as  sufficient  groimd  for 
compellmg  specific  performance  against  the  purchaser  (e). 

A  purchaser  agreeing  to  take  the  vendor's  title  "  without  dispute  " 
is  precluded,  both  at  law  and  in  equity,  from  raising  any  objection  to 
it  (/).  So,  where  the  purchaser  agrees  to  take  such  title  as  the  ven- 
dor has,  he  is  not  entitled  to  a  better  one  (g).  So,  if  he  agrees  to  take 
a  title  commencing  from  a  certain  deed,  he  may  be  precluded  from 
claiming  an  absolutely  good  title  (h).  Upon  a  sale  of  a  fee-farm  rent 
subject  to  the  condition  that  no  evidence  was  to  be  required  of  the 
payment  and  no  objection  taken  in  consequence  of  the  non-payment, 
the  purchaser  was  held  not  entitled  to  object  that  it  was  extinguished 
under  stat.  3  &  4  Wm.  IV.  c.  27,  s.  34,  by  reason  of  not  haAong  been 
paid  for  twenty  years  (i).  Where  by  the  conditions  of  sale  of  a  lease, 
it  was  provided  that  the  lessor's  title  should  not  be  produced  or  in- 
quired into,  the  purchaser  was  precluded  from  objecting  to  the  lessor's 
title  U). 
On  a  contract  for  the  sale  of  land  by  description  the  property  pro- 
fa)  Nicholson  v.  Bradjield  Union,  L.  mans  v.  Heseltine,  5  C.  B.  N.  S.  B54;  28 
B.  1  Q.  B.  620;  35  L.  J.  Q.  B.  176.  L.  J.  C.  P.  129;  Stevens  v.  Austen,  30 

(6)  Parkinson  v.   Lee,  2  East,  314;        L.  J.  Q.  B.  212. 
Carters.  Crick,  4  H.  &  N.  412;  28  L.  J.  (/)  Duke  v.  Bamet,  2  Coll.  C.  C.  337. 

Ex.  238;  and  see  Scott  v.  LUtUdale,  8  (g)  Wilmot  v.  Wilkinson,  6  B.  &  C. 

B.  &  B.  815.  506;    Freme  v.   Wright,  4  Madd.  364; 

(c)  Hall  V.  Betty,  4  M.  &  G.  410;  Cattell  v.  Corrall,  3  Y.  &  C.  Ex.  413; 
Souter  V.  Drake,  5  B.  &  Ad.  992;  Doe  Hume  v.  Pocock,  L.  Rep.  1  Eq.  423;  ib. 
V.  Stanion,  1  M.  &  W.  695,  701.  1  Ch.  Ap.  379;  35  L.  J.  C.  731. 

(d)  Marlow  v.  Smith,  2  P.  Wms.  198;  (h)  Sharland  v.  Leifchild,  4  C.  B .  529; 
Shapland  v.  Smith,  1  Bro.  C.  C  75;  and  see  Selliek  v.  Trevor,  11  M.  &  W. 
Vancouver  v.  Bliss,  11  Ves.  458,  465;        722. 

Jervoise  v.  Duke  of  Northumberland,  1  (i)  Hanks  v.  Palling,  6  E.  &  B.  659. 

J.  &  W.  559;  Pyrke  v.  Waddingham,  (i)  Hume  v.  Bentley,  5  De  G.  &  Sm. 

10  Hare,  1.  520;  and  see  Darlington  v.  Hamilton, 

(e)  Jeakes  v.  White,  6  Ex.  873;  and  Kay,  550;  Shepherd  \.  Keatley,  1  C.  M. 
see  Boyman  v.  Gutch,  7  Bing.  379;  Cur-  &  R.  117. 

ling  V.  Shuttleworth,  6  Bing.  121;  Simr- 
Vol.  11-19 
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posed  to  be  conveyed  must  agree  with  the  description  of  the  property 
contracted  for ;  and  if  it  does  not,  a  court  of  equity  will  not  in  general 
enforce  the  contract  (a).  Under  a  contract  of  sale  of  freehold  land 
the  purchaser  cannot  be  compelled  to  take  copyhold  (b),  or  leasehold 
(c) ;  so,  if  he  has  contracted  for  copyhold,  he  cannot  be  compelled  to 
take  freehold  (d) ;  so,  if  he  has  contracted  for  a  certain  term  of  years, 
he  cannot  be  compelled  to  take  an  appreciably  shorter  term  (e),  or  an 
underlease  (/).  Where  land  was  sold  and  conveyed  with  a  covenant 
that  it  was  freehold,  but  it  proved  to  be  copyhold,  it  was  held  that 
the  covenant  was  broken  (ff).  A  contract  for  the  purchase  of  certain 
land  prima  facie  would  mean  the  purchase  of  the  fee  simple ;  but  if 
the  purchaser  knew  that  the  vendor  had  not  such  an  estate,  and  did 
not  profess  to  have  a  fee  simple,  then  the  contract  might  import  such 
interest  as  the  purchaser  knew  the  vendor  had ;  if  the  purchaser  had 
no  such  knowledge,  he  might  exercise  an  option  of  taking  such  estate 
as  the  vendor  had,  but  could  not  be  compelled  to  take  any  other  es- 
tate than  that  which  he  contracted  to  purchase  (h). 

A  contract  for  the  sale  of  land  is  not  satisfied  by  conveying  land 
subject  to  rights  of  which  the  purchaser  had  no  notice,  as  a  right  of 
sporting  (i),  or  a  right  of  common  (/),  or  a  right  of  way  {k) ;  but  where 
a  right  of  way  over  land  contracted  to  be  sold  was  obvious,  consist- 
ing of  a  road  through  it,  the  purchaser  was  held  bormd  to  complete 
the  purchase  (l). 

Time  of  performance. — The  performance  must  take  place  at  the  time 
appointed  by  the  contract.  Thus,  the  acceptor  of  a  bill  must  pay  the 
amount  on  the  day  the  bill  becomes  due,  and  cannot  discharge  him- 
self by  a  tender  of  the  amount  on  a  subsequent  day,  unless  such  ten- 
der is  accepted  in  satisfaction  by  the  payee  (m) .  By  the  custom  of 
merchants  three  days  of  grace  are  allowed  on  bills  of  exchange  and 
promissory  notes  beyond  the  time  appointed  in  them  for  payment, 
before  they  are  reckoned  to  be  overdue  (n) ;  and  bills  payable  in  for- 
eign countries  are  allowed  similar  additional  times,  according  to  the 
usance  of  the  place  of  payment.    The  drawer  or  indorser  of  a  bill 

(a)  Stanton  v.  Tattersall,  1  Sm.  &  G.  (i)  Burnett  v.  Brown,  1  Jac.   &  W. 

529;  and  see  Flight  v.  Booth,  1  Bing.  N.  168. 

C.  370;  Jones  V.  ^dne2/,  3  Camp.  285.  0')  Gibson  v.   Spurrier,  Peake,   Ad. 

(6)  Hick  V.  Phillips,  Pr.  Oh.  S75.  Ca.  49. 

(c)  Drewe  v.  Corp,  9  Ves.  868;  Wright  (k)  Dykes  v.  Blake,  4  Bine.  N.  C 
V.  Howard,  1  Sim.  &  Stu.  190.  463. 

(d)  Ayles  v.  Cox,  16  Beav.  23;   and  (l)  Bowles  v.  Bound,  5  Ves.  508. 

see  Bower  v.  Cooper,  2  Hare,  408.  (m)  Hume   v.   Peploe,  8   East,  168; 

(e)  Halseyr.  Grant,  13  Ves.  73;  Bel-  Poole  v.  Tumbridge,  2  M.  &  W.  223; 
worthy.  Hassell,  4  Camp.  140.  Dobie  v.  Larkan,  10  Ex.  776;  and  see 

(/)  Madeley  v.  Booth,  2  De  G-.  &  S.  Turner  v.  Hay  den,  4  B.  &  C.  1;  and  see 

'718.  post,  p.  917. 

(g)  Gray  v.  Briscoe,  Noy,  142.  (n)  Brown  v.  Harraden,  4  T.  K.  148; 

(ft)  Per  Kindersley,  V.C.,  Cox  v.  Mid-  Smith  v.  Kendall,  6  T.  E.  123. 
•dleton,  2  Drewry,  209. 
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undertakes  to  pay  the  amount  immediately  upon  notice  of  dishonor 
being  given ;  and  upon  default  an  action  is  maintainable  immediately 
(a). 

Where  a  certain  space  of  time  is  allowed  for  the  performance  of  the 
contract,  as  a  day  or  several  days,  it  is  sufficient  if  the  performance 
be  completed  before  the  end  of  the  last  day  (6).  In  the  case  of  a  bill 
of  exchange  the  acceptor  has  the  whole  of  the  last  day  untU  twelve 
o'clock  at  night  to  pay  it  (c). 

If  the  performance  is  such  that  it  requires  the  concurrence  of  the 
promisee  to  complete  it,  the  promiser  must  tender  all  that  is  to  be  done 
on  his  part  at  a  convenient  interval  before  the  expiration  of  the  time 
in  order  to  allow  the  promisee  to  complete  it  by  acceptance.  If  a  sum 
of  money  is  to  be  paid  on  a  certain  day,  he  must  tender  it  a  sufficient 
time  before  midnight  for  the  other  party  to  receive  and  count  it ;  or  if 
goods  are  to  be  delivered,  he  must  tender  them  so  as  to  allow  sufficient 
time  for  examination  and  acceptance  of  them  (d). 

If  a  certain  place  is  fixed  for  the  performance,  the  attendance  of  both 
parties  at  that  place  is  necessary  to  complete  the  performance ;  but  for 
the  convenience  of  both  parties,  and  that  neither  may  give  longer  at- 
tendance than  is  necessary,  the  law  fixes  a  particular  time  at  which 
the  presence  of  each  shall  be  sufficient.  It  is  enough  if  each  party  be 
at  the  place  at  such  convenient  time  before  sunset  on  the  last  day  lim- 
ited as  that  the  act  may  be  completed  by  daylight ;  and  if  the  promiser 
tender  to  the  promisee  there,  if  present,  or,  if  absent,  be  ready  at  the 
place  to  perform  the  act  within  a  convenient  time  before  sunset  for  its 
completion,  it  is  sufficient.  If  it  happen  that  both  parties  meet  at  the 
place  at  any  other  time  of  the  last  day,  or  upon  any  other  day  within 
the  time  limited,  and  a  tender  is  made,  it  is  sufficient  (e). 

This  distinction  is  said  to  prevail  in  all  the  cases : — "  Where  a  thing 
is  to  be  done  anywhere,  a  tender  a  convenient  time  before  midnight  is 
sufficient ;  where  the  thing  is  to  be  done  at  a 'particular 'place,  and  where 
the  law  implies  a  duty  on  the  party  to  whom  the  thing  is  to  be  done 
to  attend,  that  attendance  is  to  be  by  daylight,  and  a  convenient  time 
before  sunset "  (/). 

"  If  a  man  be  bound  to  pay  twenty  pound  at  any  time  during  his 
life  at  a  place  certain,  the  obligor  cannot  tender  the  money  at  the  place 
when  he  will,  for  then  the  obligee  should  be  bound  to  perpetual  attend- 
ance, and  therefore  the  obligor,  in  respect  of  the  uncertainty  of  the 

(a)  Siggers  v.  Lewis,  1  C.  M.  &  E.  [d)  Wade's  Case,  5  Co.  Rep.  114  a ; 

370.  Startup  v.  Macdonald,  6  M.  &  G.  593. 

(6)  Sheppard's  Touch.  378;  Leftleyv.  (e)  Co.  Lit.  202  a;    Wade's  Case,  5 

Mills,  4  T.  R.  170;  Startup  v.  Macdon-  Co.  Rep.  114a;  Tinckler  v.  Prentice,  4 

aid,  6U.  &G.  593,  602,  619.  Taunt.  549;  per  Parke,  B.,  Startup  v. 

(c)  Per  Parke,  B.,  Startup  v.  Mac-  Macdonald,  6  M.  &  G.  593,  624. 

donald,  6  M.   &  G.   593,  602;  and  see  (/)  Fer  Fa,Tke,'B.,  Startupt.  Macdon- 

L^ley  V.  Mills,  4  T.  R.  172.  aid,  6  M.  &  G.  598,  625. 
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time,  must  give  the  obligee  notice  that  on  such  a  day,  at  the  place  lim- 
ited, he  wiU  pay  the  money,  and  then  the  obUgee  must  attend  there  to 
receive  it. — The  same  law  it  is  if  a  man  make  a  feoffment  in  fee  upon 
condition,  if  the  feoffor  at  any  time  during  his  life  pay  to  the  feoffee 
twenty  pound  at  such  a  place  certain,  that  then,  etc.  In  this  case  the 
feoffor  must  give  notice  to  the  feoffee  when  he  will  pay  it,  for  without 
such  notice  as  is  aforesaid,  the  tender  will  not  be  sufficient.  But  in 
both  these  cases,  if  at  any  time  the  obligor  or  feoffor  meet  the  obligee 
or  feoffee  at  the  place,  he  may  tender  the  money"  (a). 

A  contract  was  made  for  the  sale  of  ten  tuns  of  oil  to  be  delivered 
to  the  purchaser  within  the  last  fourteen  days  of  March ;  the  seller 
tendered  the  oil  late  on  the  31st  day  of  March,  the  buyer  being  at  his 
warehouse  at  that  time,  and  there  being  sufficient  time  before  midnight 
for  the  buyer  to  examine,  weigh  and  receive  the  oil ;  it  was  held  that 
the  seller  had  satisfied  the  contract  on  his  part,  although  the  jury 
found  that  by  reason  of  the  lateness  it  was  an  unreasonable  time  of 
day  for  the  tender  of  the  oU  (b). 

Where  no  time  appointed  for  performance- — Where  money  is  to 
be  paid,  or  goods  are  to  be  delivered,  or  any  other  act  is  to  be  done, 
and  no  time  is  appointed  for  that  purpose,  the  law  implies  that  it  is  to 
be  done  at  a  reasonable  time  according  to  the  circumstances  (c).  Thus, 
where  a  vendor  is  bound  by  conditions  of  sale  to  deduce  a  good  title, 
but  no  precise  time  is  fixed  within  which  it  is  to  be  done,  he  is  not  in 
default  until  after  the  lapse  of  a  reasonable  time  (<^.  A  common  car- 
rier of  goods,  in  the  absence  of  express  stipulation  as  to  the  time  of  de- 
livering the  goods,  contracts  to  carry  and  deliver  the  goods  within  a 
reasonable  time,  having  regard  to  all  the  circumstances  of  the  case  (e). 
A  written  agreement  for  a  partnership,  no  time  for  its  commencement 
being  mentioned  in  the  instrument,  was  held  to  constitute  a  partner- 
ship commencing  immediately  from  the  date  of  the  agreement  (/).  A 
bill  or  note,  not  expressing  any  time  for  payment,  is  payable  on  de- 
mand (g). 

In  some  cases  where  the  time  is  not  expressly  settled  in  the  terms 
of  the  contract,  it  is  fixed  by  implication  of  law  arising  out  of  the 
matter  of  the  contract ;  thus,  a  general  lettiug  of  land,  at  a  yearly  rent, 
without  any  mention  of  the  duration  or  the  term,  creates  a  tenancy 
from  year  to  year,  determinable  by  six  months'  notice  on  either  side 
before  the  end  of  a  current  year  (A).    A  contract  of  service  for  an  in- 

a)  Co.  Lit.  211  a.  Q.  B.  292;    Taylor  v.   Great  Northern 


(a)  Co 

(6)  St 


Startup  V.  Macdonald,  6  M.  &  G.  By.  Co.,  L.  Eep.  1  C.  P.  385;  35  L.  J. 

503.  C.  P.  210. 

(c)  Per  Rolfe,  B.,  Sta/rtup  v.  Macdon-  If)  Williams  v.  Jrnies,  5  B.  <fe  C.  108. 
aid,  6  M.  &  G.  593,  610.  (g)  Whitlock  v.   Underwood,  2  B.  & 

(d)  Bcmmm  v.  Shades,  6  Bing.  N.  C.  C.  157. 

261.  (ft)  Richardson  v.  Langridge,i  Taunt. 

(e)  Hales    v.    London    and    North-  128,  131;  see  14  M.  &  W.  687. 
Western  By.  Co.,  4  B.  &  S.  66;  32  L.  J. 
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definite  time  is  generally  presumed,  as  a  matter  of  fact,  to  be  a  con- 
tract for  a  year ;  but  there  is  no  inflexible  rule  of  law  to  that  efEect  (a). 
In  the  hiring  of  menial  or  domestic  servants,  if  no  time  is  specified,  tbe 
contract  is  by  custom  determinable  by  a  month's  notice  on  either 
side  (b). 

Constrnction  of  contracts  as  to  time  for  performance.— A  con- 
tract appointed  to  be  performed  "  directly  "  was  construed  to  mean  as 
soon  as  practicable,  or  by  the  earliest  opportunity ;  it  was  said  that  it 
did  not  necessarily  mean  immediately,  but  that  it  comprehended  a 
certain  space  of  time ;  and  it  was  held  not  to  be  properly  described  by 
the  phrase  "  withiu  a  reasonable  time, "  as  it  meant  a  less  protracted 
interval  (c).  So,  a  contract  to  be  performed  "forthwith"  was  held 
not  necessarily  to  mean  immediately  (d).  Upon  a  contract  to  deliver 
goods  "  forthwith,  "  the  price  to  be  paid  within  fourteen  days  from  the 
making  of  the  contract,  it  was  held  that  the  parties  intended  the  goods 
to  be  delivered  within  the  fourteen  days  (e).  A  contract  by  a  manu- 
facturer to  execute  an  order  for  iron  hoops  "  as  soon  as  possible,  "  was 
held  to  mean  as  soon  as  he  could,  and  without  unreasonable  delay,  re- 
gard being  had  to  his  means  of  business  and  orders  in  hand,  and  vdth- 
out  regard  to  the  means  of  getting  them  elsewhere  (/). 

A  covenant  in  a  bill  of  sale  of  goods  to  pay  the  sum  secured  "  im- 
mediately on  demand"  was  construed  to  mean  within  a  reasonable 
time  after  demand,  to  be  allowed  for  the  debtor  to  get  the  money,  and 
to  seek  the  creditor  or  some  one  authorized  to  receive  it  ( ^).  So,  where 
in  a  bill  of  sale  it  was  provided  that,  if  the  sum  secured  was  not  re- 
paid at  the  time  appointed  by  a  notice  to  be  given  in  writing,  the  gran- 
tee might  enter  and  seize  and  sell  the  goods,  it  was  held  that  the  notice 
must  allow  a  reasonable  time  for  payment,  and  that,  under  the  cir- 
cumstances, half  an  hour's  notice  was  not  reasonable  (h). 

Where  a  charterparty  provides  that  the  ship  shall  proceed  to  a  port 
for  cargo  and  then  proceed  on  her  voyage  with  such  cargo,  the  com- 
mencement of  the  voyage  is  when  the  ship  starts  for  the  port  of  load- 
ing ;  and  consequently  any  exceptions  in  the  charterparty  of  dangers 
of  the  seas  and  navigation  apply  to  that  portion  of  the  voyage,  as  well 


(a)  See  per  Lord  EUenborough,  R.  v.  (c)  Duncan  v.  Topham,  8  C.  B.  225. 
Dodderhill,  3  M.   &  S.  243,  245;   per  {d)  Boberts  v.  Brett,  20  C.  B.  N.  S. 
Heath,  J.,  Bichardson  v.  Langridge,  4  148;  34  L.  J.  C.  P.  241. 

Taunt.  128,  131;  Beeston  v.  Colly er,  4  (e)  Staunton  v.  Wood,  16  Q.  B.  638. 

Bing.  309;    Fawcett  v.  Cash,  5  B.  &  Ad.  {/)  Attwood  v.   Einery,  1  C.  B.  N.  S. 

904;    Baxter  v.   Nurse,  6  M.  &  G.  935;  110;  26  L.  J.  C.  P.  73. 
Fairman  v.  Oak^ord,  6  H.  &  N.  635;  29  (g)  Toms  v.  Wilson,  4  B.  &  S.  442, 

L.  J.  Ex.  459.  455;  32  L.  J.  Q.  B.  33,  382. 

(b)  Nowlan  v.  Ablett,  2  C.  M.  &  K.  {h)  Brighty  v.  Norton,  3  B.  &  S.  305; 
54;    Todd  v.  Kerrich,  8  Ex.  151.  32  L.  J.  Q.  B.  38. 
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as  after  the  cargo  is  on  board  (a).  A  warranty  given  on  the  sale  of  a 
horse  in  the  form  "  warranted  sound  for  one  month  "  was  construed 
to  mean  a  warranty  that  the  horse  was  sound  at  the  time  of  the  sale, 
provided  complaint  of  unsoundness  was  made  vplthin  one  month  (b). 

A  deed,  in  general,  bears  a  date,  and  it  is  common  in  the  contents 
of  the  deed  to  refer  to  the  date  for  the  purpose  of  the  computation  of 
time.  Where  a  deed  has  no  date,  or  an  impossible  date,  and  in  the 
deed  reference  is  made  to  the  date,  that  word  is  construed  to  mean 
the  time  of  the  deUvery  of  the  deed ;  but  where  there  is  a  sensible 
date,  that  word  occurring  in  other  parts  of  the  deed  means  the  day  of 
the  date,  and  not  of  the  delivery.  « If  a  lease  be  made  by  indenture, 
bearing  date  the  26th  May,  etc.,  to  have  and  to  hold  for  twenty-one 
years  from  the  date,  or  from  the  day  of  the  date,  it  shall  begin  on  the 
27th  day  of  May.  If  the  lease  bears  date  the  26th  May,  etc.,  to  have 
and  to  hold  from  the  making  hereof,  or  from  henceforth,  it  shall  be- 
giQ  on  the  day  on  which  it  is  delivered,  for  the  words  of  the  indenture 
are  not  of  any  effect  till  the  delivery,  and  thereby  from  the  making,  or 
from  henceforth,  take  their  first  effect.  But  if  it  be  a  die  confectionis, 
then  it  shall  begin  on  the  next  day  after  the  delivery.  If  the  habendum 
be  for  the  term  of  twenty -one  years,  without  mentioning  when  it  shall 
begin,  it  shall  begin  from  the  delivery,  for  then  the  words  take  effect, 
as  is  aforesaid.  If  an  indenture  of  lease  bear  date  which  is  void  or  im- 
possible, as  the  30th  of  February  or  the  40th  of  March,  if  in  this  case 
the  term  be  limited  to  begin  from  the  date,  it  shall  begin  from  the 
delivery  as  if  there  had  been  no  date  at  all "  (c).  In  general,  a  party 
executing  a  deed  agrees  that  the  date  therein  mentioned  shall  be  the 
date  for  the  purposes  of  computation  (<?).  A  covenant  to  pay  a  sum 
of  money  with  interest  "  on  the  29th  day  of  February  now  next  en- 
suing "  was  construed  to  refer,  not  to  the  February  in  the  year  next 
ensuing  (such  year  not  being  a  leap  year),  but  to  the  29th  February 
in  the  next  ensuing  leap  year  (e).  Where  contracts  are  appointed  to 
be  performed  "  from  the  date,"  or  « from  the  day  of  the  date,"  or 
"  from  "  or  "  imtil "  some  act  or  event,  there  appears  to  be  no  general 
rule  as  to  including  or  excluding  the  day  pointed  at ;  but  the  computa- 
tion is  to  be  made  according  to  the  reason  and  circumstances  of  the 
particular  contract  (/). 

The  term  «  month,"  used  in  a  contract,  is  to  be  taken  as  a  lunar 

(a)  Barker  v.  W Andrew,  18  C.  B.  N.  (d)  Per  Bayley,  J.,  Styles  v.  Wardle, 

S.  759;   34  L.  J.   C.  P.  191;  Bruce  v.  4B.  &  C.  908,  911. 

Nicolopulo,   11  Ex.  129;  24  L.  J.  Ex.  (e)  Chapman  v.  Beee?Mm,SQ.  B.12S. 

321;  and  see  Crow  v.  Falk,  8  Q.  B.  467;  (/)  Pugh  v.  Duke  of  Leeds,  2  Cowp. 

Valente  v.  Oibbs,  6  C.  B.  N.  S.  270;  28  714;   Wilkinson  v.  Gaston,  9  Q.  B.  1.S7; 

L.  J.  C.  P.  229.  Webb  v.  Fairmaner,  3  M.  Jfc  W.  473; 

(6)  Chapman  v.  Owyther,  L.  Bep.  1  Lester  v.  Garland,  15  Ves.  248;  Pellew 

Q.  B.  463;  35  L.  J.  Q.  B.  142.  v.    Wonford,  9  B.  &  C.  134,  143;    per 

(c)  Co.  Lit.  46  6 ;  Clayton's  Case,  5  Lord  Ellenborough,  Watson  v.  Pears,  2 

Co.  1;    Goddard's  Case,  2  Co.  5.  Camp.  294,  296. 
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month  or  a  calendar  month  accordmg  to  the  intention  of  the  parties . 
but  the  term  is  taken  prima  facie  to  mean  a  lunar  month,  unless  the 
context  shows  that  it  was  intended  to  mean  a  calendar  month  (a) ; 
except  in  the  case  of  mercantile  instruments,  where  the  months  are 
taken  by  the  law  merchant  to  be  calendar  months  (J).  Evidence  of  a 
usage  in  a  particular  trade,  business,  or  place,  is  admissible  to  show 
that  the  word,  as  used  in  a  written  contract,  means  calendar  month 
(c) ;  so,  that  the  word  "  days  "  means  worktag  days  (d). 

In  Acts  of  Parliament  the  term  "  month"  was  construed  at  common 
law  to  mean  a  lunar  month,  unless  the  context  showed  that  a  calendar 
month  was  intended  (e).  But  this  rule  has  been  reversed  by  the 
statute  13  Vict.  c.  21,  s.  4,  which  enacts  "that  ia  all  Acts  the  word 
'month'  shall  be  taken  to  mean  calendar  month,  unless  words  be 
added  showing  lunar  month  to  be  Intended."  In  ecclesiastical  matters 
the  term  vnoniJn  prima  facie  means  calendar  month(/'). 

Relief  in  equity,  where  time  not  of  the  essence  of  the  contract. 
The  construction  of  contracts  with  regard  to  the  time  of  performance 
is  the  same  in  equity  and  at  law ;  but  in  some  cases  where  a  default 
is  made  in  performance  of  the  contract  at  the  time  appointed  which 
would  operate  as  a  breach  of  the  contract  at  law,  a  court  of  equity 
will  relieve  against  the  legal  consequences  of  such  default,  or  grant  a 
specific  performance  of  the  contract  notwithstanding  the  default,  upon 
equitable  terms ;  in  such  cases  equity  is  said  to  consider  the  time  as 
not  of  the  essence  of  the  contract  {g). 

Thus,  in  the  case  of  mortgages,  courts  of  equity,  regarding  the  sub. 
stance  of  the  contract  to  be  the  pledge  of  the  estate  for  the  debt,  treat 
the  time  appointed  Ln  the  mortgage  deed  for  the  repayment  of  the 
money,  in  default  of  which  the  estate  becomes  forfeited  at  law,  as  not 
being  of  the  essence  of  the  contract,  and  grant  relief  against  the  for- 
feiture upon  repayment  of  the  debt  and  interest  {h).  So,  in  the  or- 
dinary case  of  the  sale  and  purchase  of  an  estate,  in  which  a  particular 
day  is  appointed  for  the  completion  of  the  purchase,  courts  of  equity 
consider  that,  the  general  object  of  the  contract  being  only  the  sale  of 

ia)    Lang  v.  Gale,   1  M.  &  S.  Ill;  (e)  Crooke -v.  JfTaoisft,  1  Bing.  307; 

Cockell  V.  Gray,  3  B.  &  B.  186;  B.  v.  Lacon  v.  Hooper,    6   T.    K.    224;  see 

Chawton,  1  Q.  B.  247;  Simpson  v.  Mar-  Catesby's  Case,  6  Co.  62. 

gitson,  11  Q.  B.  23.  (/)  Simpson  y.  Margitson,  11  Q.  B.  23, 

(6)  Per  Littledale,  J.,  B.  v.  Chawton,  29:   Catesby's  case,  6  Co.  62. 

1  Q.  B.  247,  250;  "there  isno  difference  (g)  Lloyd  v.  Collett,AYes.  690;  4Bro. 

in  this  respect  between  what  is  called  C.  C.  469;  Hipwell  v.  Knight,  1  Y.  & 

close  credit,  that  is  on  payment  by  bills,  Coll.  415;  Parkin  v.  Thorold,  16  Beav. 

and  the  caseof  open  credit."   Per  Parke,  59;  Roberts  v.  Berry,  3  De  G.  M.  &  G. 

B.,  TTeft&v.  J'aimajier,  3M.  &W.  473,  284,289.                          „     „ 

476.  {h)  See  per  Alderson,  B.,  Hipwell  v. 

(e)  See  8im,pson  v.  Margitson,  11  Q.  Knight,  1  T.  &  C.  415;  Seton  v.  Slade, 

B.  23;  Jolly  v.  Toung,  1  Esp.  186.  7  Ves.  265,  273;  Parkin  v.  Thorold,  16 

(d)  Cochran  v.  Betberg,  3  Esp.  121.  Beav.  59,  68. 
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the  estate  for  a  given  sum  of  money,  the  particular  day  named  is  not 
of  the  essence  of  the  contract,  and  that  the  stipulation  means,  in  sub- 
stance, that  the  purchase  shall  be  completed  within  a  reasonable  time, 
regard  being  had  to  all  the  circumstances  of  the  case  (a). 

At  law,  if  upon  the  sale  of  an  estate  the  contract  is  not  completed 
in  any  point  by  the  time  appointed,  there  is  a  breach  of  the  contract 
for  which  an  action  will  lie,  notwithstanding  that  the  party  in  de- 
fault may  subsequently,  and  even  before  action  brought,  be  able  and 
wUling  to  complete  the  contract  (b).  But  in  equity  upon  a  bill  for 
specific  performance  of  a  contract  for  the  sale  of  land,  the  Court  di- 
rects an  inquiry  as  to  the  title,  and  the  vendor,  on  the  one  hand,  is 
bound  to  make  out  a  good  title  upon  such  inquiry,  and,  on  the  other, 
is  not  precluded  from  exacting  performance,  if  he  succeeds  in  then 
making  a  title,  by  reason  of  not  having  been  able  before  to  do  so 
(c). 

Time  is  held  to  be  of  the  essence  of  the  contract  in  equity  in  cases 
of  direct  stipulation  to  that  effect,  as  where  the  parties  to  the  contract 
introduce  a  clause  expressly  stating  that  time  is  to  be  of  the  essence 
of  the  contract ;  and  it  is  also  held  to  be  of  the  essence  of  the  contract 
where  the  circumstances  of  the  case  necessarily  show  it  to  be  so,  as 
where  the  matter  of  the  contract  is  required  for  immediate  use,  or  is 
of  a  terminable  or  fluctuating  character,  or  value  (d).  By  the  condi- 
tions of  sale  of  an  estate  it  was  stipulated  that  all  objections  to  the 
title  should  be  sent  in  within  twenty-eight  days  after  the  delivery  of 
the  abstract,  and  all  objections  not  made  within  the  same  time  should 
be  considered  as  waived ;  it  was  held  that  the  time  mentioned  was  of 
the  essence  of  the  contract,  although  the  condition  did  not  expressly 
so  stipulate  (e). 

Place  of  performance- — If  no  certain  place  is  appointed  for  the 
performance  of  a  contract,  the  promiser  is  bound  at  his  peril  to  find 
the  promisee  within  the  time  limited,  if  he  be  within  the  four  seas, 
in  order  to  complete  the  performance  (/).    It  is  laid  down  by  Little- 

(a)  Seton   v.    Slade,  7  Ves.   265;    2  Meers,  cited  2  P.  Wms.  630;  Coffin  v. 

White  &  Tudor,  L.  C.  3rd  ed.  468;  per  Cooper,  14  Ves.  205. 

Alderson,  B.,  Knight  v.  Hipwell,  1  Y.  &  (d)  Parkin  v.  Thorold,  16  Beav.  59; 

C.415;  Raddiffev.  Warrington,  12  Ves.  Harl  Bamley  v.  London,  Chatham  and 

326;  Heame  v.  Tenant,  13  Ves.  287;  per  Dover  By.  Co.,  33  L.  J.  C.  9;  Macbryde 

K.  Bruce,  L.  J.,  Wells  v.  Maxwell,  ZZ  v.  TTeefces,  22  Beav.  533;  Lord Banelagh 

L.  J.  C.  44,  49;  Roberts  v.  Berry,  16  v.  Melton,  34  L.  J.  C.  227. 

Beav.  31;  3  De  G.  M.  &  G.  284.  (e)  Oakden  v.  Pike,  ,34  L.  J.  C.  620, 

(6)  Wilde  V.  Fort,  4  Taunt.  334;  Do-  -where  see  the  remarks  of  Kindersley,  V. 

bell  V.  Hutchinson,  3  A.  &  E.  355.  C.  upon  the  practice  of  the  Court  in  re- 

(c)  Bennett  College  v.  Carey,  3  Bro.  lieving  parties  from  the  effect  of  their 

C.  C.  390;  Jenkins  v.  Biles,  6  Ves.  646;  contracts  in  regard  to  time. 

Wynnv.  Morgan,  7  Ves.  202;  Patony.  (/)  Sheppard's  Touch.  136,  378;  Kid- 

Bogers,  e  MaM.  256;   see  Stgurton  v.  welly  v.  Brand,  Floyrdeji,Jl;  per  Parlce, 

B.,  Startup  v.  Macdonald,  6  M.  &  G. 
593,  624. 
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ton,  that  the  obligor  of  a  bond  conditioned  for  the  payment  of  money 
at  a  particular  day,  is  bound  to  seek  the  obligee,  if  he  be  in  England, 
and  at  the  set  day  to  tender  him  the  money,  otherwise  he  shall  for- 
feit the  bond  (a). 

In  the  case  of  a  feoffment  in  mortgage  « the  feoffor  must  tender  the 
money  to  the  person  of  the  feoffee,  and  it  is  not  suflftcient  for  him  to 
tender  it  upon  the  land ;  otherwise  it  is  of  a  rent  that  issueth  out  of 
the  land.  But  if  the  condition  of  a  bond  or  feoffment  be  to  deliver 
twenty  quarters  of  wheat  or  twenty  loads  of  timber  or  such  like,  tiie 
obUgor  or  feoffor  is  not  bound  to  carry  the  same  about  and  seek  the 
feoffee,  but  the  obligor  or  feoffor  before  the  day  must  go  to  the  feoffee, 
and  know  where  he  will  appoint  to  receive  it,  and  there  it  must  be 
delivered,  and  so  note  a  diversity  between  money  and  things  ponder- 
ous or  of  great  weight"  (6). 

Where  rent  is  reserved  upon  a  demise,  at  common  law  the  lessee  has 
until  the  last  moment  of  the  day  to  pay  the  rent ;  and  if  he  tender  it 
to  the  lessor  personally  a  convenient  time  before  midnight,  he  is  not 
liable  to  an  action  (c).  But  it  is  competent  to  the  lessee  to  protect 
himself  from  a  forfeiture  for  breach  of  a  condition  in  nonpayment  of 
rent,  and  it  would  seem  also  from  an  action  of  debt  for  the  rent  re- 
served, by  being  ready  on  the  land  at  the  door  of  the  mansion  house, 
or  the  place  most  notorious,  a  convenient  time  before  sunset  for  the 
rent  to  be  counted  over  and  received,  and  remaining  there  during  that 
time,  though  the  lessor  be  not  there  to  receive  it  (<?).  And  at  common 
law,  in  order  to  entitle  a  lessor  to  re-enter  and  avoid  the  lease  for  for- 
feiture by  breach  of  the  condition  for  the  payment  of  rent,  it  is  in- 
cumbent on  the  lessor  to  demand  the  rent  upon  the  land  at  the  most 
notorious  place  on  the  day  when  it  becomes  due,  a  suflflcient  time  be- 
fore simset  to  admit  of  the  payment  being  made  (e) .  But  "  a  covenant 
for  the  payment  of  rent,  at  the  time  and  in  the  manner  reserved,  when 
no  particular  place  of  payment  is  mentioned,  is  analogous  to  a  covenant 
to  pay  a  sum  of  money  in  gross  on  a  day  certain,  in  which  case  it  is 
incumbent  upon  the  covenantor  to  seek  out  the  person  to  be  paid,  and 
pay  or  tender  him  the  money,  and  for  the  simple  reason  that  he  has 
contracted  so  to  do  "  (/). 

If  a  person  makes  a  promissory  note,  or  accepts  a  bill  of  exchange 

(a)  Litt.  s.  340;    and  see  Crardey  v.  see  the  statute,  4  Geo.  II.  c.  28,  s.  2,  re- 

milary,  2  M.  &  S.  120,  122.  enacted  by  C.  L.  P.  Act,  1852,  15  &  16 

^6)  Co.  Litt.  210  6.  Vict.  76,  s.  210,  enabling  tlie  landlord  to 

(c)  Keating  v.  Irish,  1  Lutw.  593;  proceed  in  ejectment  upon  his  right  of 
Cropp  V.  Hambleton,  Cro.  Eliz.  48;  Co.  entry,  in  certain  cases,  without  a  formal 
Lit.  202  a,  211  a.  demand  of  the  rent.    Doe  d.  Lawrence 

(d)  Hill  V.  Grange,  Plowd.  173;  -v.  Shawcross,  S  B.  &  C.  152;  and  see  as 
Grouch V.  Fastolfe,  T.'Ra,ym.41S;  Tinck-  to  proceeding  in  the  County  Court,  19 
ler  V.  Prentice,  4  Taunt.  549.  &  20  Vict.  c.  108,  s.  52. 

(e)  Co.  Lit.  201  5;  1  Wms.  Saund.  286  (/)  Haldane  v.  Johnson,  8  Ex.  689; 
6,  (16) ;  and  see  Haldane  v.  Johnson,  8        22  L.  J.  Ex.  264. 

Ex.  689,  694;  22  L.  J.  Ex.  264,  265;  and 
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generally,  without  restricting  the  place  of  payment,  he  is  bound  to 
find  out  the  holder  when  the  bill  or  note  is  due,  and  tender  payment; 
he  is  not  entitled  to  have  it  presented  at  any  particular  place  for  pay- 
ment, nor  is  he  entitled  to  notice  of  indorsement,  if  it  has  been  in- 
dorsed (a) ;  but  the  maker  of  the  note,  or  acceptor  of  the  bill  may 
expressly  qualify  his  liability  in  this  respect,  and  restrict  it  to  pay- 
ment at  a  particular  place  (5). 

Where  a  debtor  entered  into  a  composition  with  his  creditors  where- 
by it  was  agreed  that  he  should  pay  a  certain  composition  upon  their 
debts  to  be  secured  by  promissory  notes,  it  was  held  that  the  debtor 
was  bound  to  tender  the  promissory  notes  to  each  creditor,  and  that  a 
creditor  to  whom  he  had  omitted  to  tender  the  notes  was  not  pre- 
cluded by  the  agreement  from  recovering  the  original  debt,  although 
he  might  have  received  his  notes  if  he  had  applied  for  them  (c). 

The  duty  of  the  debtor  to  seek  the  creditor  in  order  to  pay  him, 
where  no  particular  place  is  agreed  upon  for  payment,  continues  only 
whilst  the  creditor  remains  within  the  realm  of  England;  the 
debtor  is  not  bound  to  go  abroad  to  seek  his  creditor,  and  if  the  credi- 
tor by  going  abroad  prevents  the  tender  being  made  to  him,  the 
debtor  is  excused  (<7).  But  in  the  case  of  a  foreign  contract,the  per- 
formance of  which  is  not  so  restricted,  the  fact  of  the  creditor  being 
abroad  is  no  excuse  for  the  debtor  not  tendering  to  him  the  perform- 
ance which  he  has  stipulated  for  (e).  Thus,  where  the  defendant 
being  indebted  to  the  plaintifif,  a  foreigner  resident  abroad,  in  a  debt 
contracted  abroad,  made  a  deed  of  composition  vrith  his  creditors 
whereby  he  undertook  to  pay  a  certain  composition  in  the  pound  to 
his  creditors,  it  was  held  that  he  was  not  excused  from  tendering  the 
amount  of  the  composition  to  the  plaintiff  by  reason  of  the  plaintiEE 
being  resident  abroad  (/). 

Sbction-  IV.— Tendee.* 
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Tender. — Where  the  performance  of  the  contract  is  dependent  up- 
on some  act  of  the  promisee  and  cannot  be  completed  without  his  con- 


(a)  Beynolds  v.  Bavies,  1 B.  &  P.  625; 
Turner  v.  Bayden,  4  B.  &  C.  1;  per 
Parke,  B.,  Poole  v.  Tumbridge,  2  M.  & 
W.  223,  225;  Price  v.  Price,  16  M.  & 
W.  232,  242. 

(&)  As  to  the  manner  of  accepting  bills 
payable  at  a  particular  place  only,  see  1 
&  2  Geo.  IV.  c.  78;  Byles  on  Bills,  8th 
ed.  ]80,  198. 


<c)  Cranley  v.  Biliary,  2  M.  &  S.  120. 

id)  Co.  Litt.  210  6.;  Shepp.  Touch. 
378;  and  see  Fessard  v.  Mugrder,  18  C. 
B.  N.  S.  286;  34  L.  J.  C.  P.  125. 

(e)  Fessard  v.  Mugnier,  18  C.  B.  N. 
S.  286;  34  L.  J.  C  P.  125. 

if)  lb. 


•  Ch.  IV,  Sect.  IV  Leake. 
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currence,  if  the  promiser  does  everything  on  his  part  necessary  to  a 
complete  performance,  but  the  promisee  refuses  to  concur  in  what  is 
necessary  on  his  part,  the  promiser  is  discharged  from  liability  for  the 
non-completion  of  the  contract  (a). 

"  In  every  contract  by  which  a  party  binds  himself  to  deliver  goods, 
or  pay  money,  to  another,  he  in  fact  engages  to  do  an  act  which  he 
cannot  completely  perform  without  the  concurrence  of  the  party 
to  whom  the  delivery  or  payment  is  to  be  made.  Without  accept- 
ance on  the  part  of  him  who  is  to  receive,  the  act  of  him  who  is  to  de- 
liver or  pay  can  amount  only  to  a  tender.  But  the  law  considers  a 
party  who  has  entered  into  a  contract  to  deliver  goods  or  pay  money 
to  another  as  having  substantially  performed  it,  if  he  has  tendered 
the  goods  or  money  to  the  party  to  whom  the  delivery  or  payment 
was  to  be  made"  (b). 

The  term  tender  is  especially  applied  to  the  discharge  of  money 
debts,  and  ia  this  application  has  a  definite  technical  meaning. 

Plea  of  tender  in  bar  of  an  action  for  the  debt. — It  was 

formerly  held  that  a  plea  of  tender  was  not  in  bar  of  the.  action,  but 
in  bar  of  the  damages  only,  because  the  plea  admitted  the  existence 
of  the  debt  (c) ;  but  the  contrary  has  since  been  decided,  and  it  seems 
to  be  now  clearly  settled  that  a  plea  of  tender  constitutes  a  complete 
answer  to  the  action.  "  The  principle  of  the  plea  of  tender  is,  that 
the  defendant  has  been  always  ready  to  perform  entirely  the  contract 
on  which  the  action  is  foimded ;  and  that  he  did  perform  it,  as  far  as 
he  was  able,  by  tendering  the  requisite  money ;  the  plaintiff  himself 
precluding  a  complete  performance  by  refusing  to  receive  it."  It  thus 
shows  that  the  plaintiff  might  have  obtained  what  he  claims  without 
an  action,  and  that  the  action  was  imnecessary  {d). 

Tender  has  the  same  effect  in  equity  of  placing  the  creditor  in  the 
wrong  by  his  refusal,  and  making  him  liable  for  the  expense  of  the 
consequent  litigation ;  thus,  a  mortgagee,  who  refuses  a  tender 
of  the  amount  due,  must  pay  the  costs  of  the  redemption  suit  rendered 
necessary  by  his  refusal  (e). 

Continued  readiness  to  pay  after  tender. — The  debtor,  notwith- 
standing the  refusal  of  his  tender,  must  continue  ready  and  will- 
ing to  pay  on  demand;  and  the  plea  of  tender,  besides  averring 
that  the  defendant  tendered  the  debt  at  the  time  when  it  became  due, 
must  also  aver  that  the  defendant  always  was  and   still  is  ready 

(a)  See  cmie,  p.  903.  (d)  Dixon  v.  Clark,  5  C.  B.  365,  377; 

(6)  Per  Eolfe,  B.,  Startup  v.  Macdon-  James  v.  Vane,  2  E.  &  E.  888;  29  L.  J. 

aid,  6  M.  &  G.  593,  610.  Q.  B.  169. 

(c)  Johnson  V.   Clay,!    Taunt.  486,  {e)  Harmer  y.  Priestley,  16  Beatv.  569; 

487;  Cooch    v,  Malfby,  23  L.  J.  Q.  B.  22  L.  J.  C.  1041;  Hosken  v.  Sincock,  34 

305.  L.  J.  C.  435. 
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(touj ours  prist  and  uncore  prist)  to  pay  the  debt  (a).  "  With  respect 
to  the  averment  of  toujours  prist,  if  the  plaintiff  can  falsify  it,  he 
avoids  the  plea  altogether ;  therefore  if  he  can  show  that  an  entire 
performance  of  the  contract  was  demanded  and  refused,  at  any  time 
when  by  the  terms  of  it  he  had  a  right  to  make  such  a  demand,  he 
will  avoid  the  plea  "  (b).  Readiness  before  the  time  of  performance 
is  immaterial,  inasmuch  as  the  creditor  has  no  right  to  demand  per- 
formance until  the  appointed  time. 

If  a  tender  has  been  duly  made  and  refused,  and  the  creditor  relies 
upon  a  subsequent  demand  and  refusal  in  order  to  show  that  the  debt- 
or did  not  continue  ready  and  willing  to  pay  the  debt,  he  must  show 
that  he  demanded  the  correct  sum  due ;  for  a  demand  and  refusal  of  a 
larger  sum  would  not  be  evidence  of  an  unwillingness  of  the  debtor  to 
pay  the  correct  sum.  So,  where  to  a  plea  of  tender  the  plaintiff  re- 
plied a  subsequent  demand  and  refusal,  it  was  held  to  be  incumbent 
on  him  to  prove  that  after  the  tender  admitted  in  his  replication,  he 
demanded  of  the  defendant  the  exact  sum  specified  in  the  plea  as  hav- 
ing been  tendered  (c). 

Payment  into  conrt  of  snm  tendered.— The  tender  and  continued 
readiness  to  pay  exonerates  the  debtor  from  liability  for  the  non-pay- 
ment of  the  debt ;  but  it  does  not  discharge  the  debt,  which  remains 
still  due  and  owing.  Hence,  the  plea  of  tender  must  not  only  aver  a 
tender  on  the  day  when  the  debt  was  due  and  a  subsequent  continual 
readiness  to  pay,  but  must  be  accompanied  by  a  payment  into  court  of 
the  money  tendered.  The  defendant,  if  he  can  maintain  the  plea,  will 
then  be  entitled  to  judgment  against  the  plaintiff  for  his  costs  of  de- 
fence {ct).  If  the  defendant  pleads  a  tender  without  paying  the  money 
into  court,  the  plaintiff  is  entitled  to  judgment  for  the  amount  of  debt 
to  which  the  tender  is  pleaded,  as  beihg  admitted  to  be  due  and  not 
paid  (e). 

As  the  plea  of  tender,  if  successful,  shows  that  the  action  was  un- 
necessary and  defeats  it,  the  money  paid  into  court  under  the  plea  of 
tender,  though  it  is  taken  out  by  the  plaintiff,  is  not  to  be  considered 
as  money  recovered  by  him  in  the  action ;  and  therefore  it  cannot  be 
reckoned  towards  the  amount  of  the  sum  recovered  for  which  the 
plaintiff  would  be  entitled  to  sue  in  the  superior  courts  instead  of  the 
county  courts,  or  for  which  he  would  be  entitled  to  have  his  costs 
taxed  upon  the  higher  scale  (/). 

When  tender  may  be  made- — If  the  debt  be  payable  on  a  day 
certain,  the  debtor  is  bound  to  tender  on  the  precise  day ;  and  if  he 

{a)  Dixon  v.  Glarlc,  5  C.  B.  365,  377.  (d)  Dixon  v.  Clark,  5  C.  B.  365,  377. 

(6)  Dix<m  V.  Clark,  5  C.  B.  365,  378;  (e)  Chapman  v.  Sicks,  2  C.  &  M. 

Cotton  V.  Godwin,  7  M.  &  W.  147.  633. 

(c)  Spybey  v.  Hide,   1    Camp.    181;  (/)  James  v.  Fane,  2  E.  &  E.  883;  29 

and  see  Bivers  t.  Griffiths,  5  B.  &  Aid.  L.  J.  Q.  B.    169,  overruling  Cooch  v. 

630.  Maltby,  23  L.  J.  Q.  B.  305. 
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does  so,  and  the  creditor  refuses  to  receive  the  deht,  the  debtor  is  dis- 
charged from  the  consequences  of  default  in  payment,  provided  he 
continues  ready  and  williag  to  pay  the  money  on  demand  (a). 

Thus,  the  acceptor  of  a  hUl  of  exchange  or  the  maker  of  a  prom- 
issory note  must  tender  the  amount  to  the  holder  upon  the  day  when 
the  instrument  becomes  due  (b).  "  A  plea  by  the  acceptor  of  a  bill,  or 
the  maker  of  a  note,  of  a  tender  post  diem  is  bad,  notwithstanding 
the  tender  is  of  the  amount  of  the  bill  or  note,  with  interest  from  the 
day  it  became  due  up  to  the  day  of  the  tender,  and  notwithstanding 
the  plea  alleges  that  the  defendant  was  always  ready  to  pay,  not  only 
from  the  time  of  the  tender,  but  also  from  the  time  when  the  bill  or 
note  became  payable  "(c). 

So,  a  covenant  to  pay  on  a  certain  day  can  be  discharged  only  by 
actual  payment  or  tender  on  that  day ;  although,  if  the  party  after- 
wards chooses  to  receive  the  money,  that  may  be  pleaded  by  way  of 
accord  and  satisfaction  (d). 

Payment  _pos«  diem  discharges  a  money  bond  by  force  of  the  statute 
4  &  5  Anne,  c.  16,  s.  12 ;  but  this  enactment  does  not  enable  the  ob- 
ligee to  tender  ]pa.jment post  diem;  the  obligee  may  refuse  a  tender 
mnAepost  diem,  and  bring  his  action  on  the  bond(e). 

Debts  of  indefinite  credit. — Debts  may  be  contracted  with  an  in- 
definite credit,  which  the  creditor  may  put  an  end  to  at  any  time  either 
by  a  demand  of  payment,  or  by  commencing  an  action  for  the  debt ; 
and  imtil  the  credit  is  so  determined,  the  debtor,  having  been  always 
ready  and  willing  to  pay,  may  pay  or  tender  the  amount  of  his  debt 
in  performance  of  his  contract  at  any  time.  Thus,  a  promissory  note 
payable  on  demand  is,  in  general,  due  and  payable  at  once  without 
demand ;  and  the  right  of  the  creditor  to  sue  upon  it  is  so  far  complete 
at  the  date  of  the  note,  that  the  Statute  of  Limitation  runs  against 
him  from  that  date  (/).  But  such  a  note  is  not  considered  as  overdue 
so  as  to  affect  an  indorsee  with  its  equities  (ff) ;  and  a  tender  of  the 
amount  of  the  note  with  interest  may  be  made  at  any  time  before  it 
is  actually  demanded,  or  an  action  is  brought  upon  it  (h). 

So,  to  actions  framed  in  the  general  form  of  indebitatus  counts,  the 
defendant  may  plead  that  he  was  always  ready  to  pay  and  that  he  ten- 
Co)  Poole  V.  Tumbridge,  2  M.  &  W.  (e)  2  Wms.  Saund.  48  6,  n.  (i);  Player 
223,  225;  Dixon  v.  Clark,  5  C.  B.  365,        v.  Blandy,  10  Mod.  2Q;  Dixon  y.  Parkes, 
379;  Dobie  v.  Larkan,  10  Ex.  776,  779.          1  Esp.  110. 

(b)  Humev.  Peploe,8'East,  168;  Poole  (/)  MaUby  v.  Murrells,  5  H.  &  N. 

V.  Tumbridge,  2  M.  &  W.  223;  DoUe  v.  813;  29  L.  J.  Ex.  377;  Norton  \.  Mlam, 
Larkan,  10  Ex.  776.  2  M.  &  W.  461;  and  see  Hartland  v. 

(c)  Hume  v.  Peploe,  8  East,  168;  Jukes,  1  H.  &  C.  667;  32  L.  J.  Ex.  162. 
Poole  V.  Tumbridge,. 2  M.  &  W.  223;  (g)  Brooks  v.  Mitchell,  9  M.  &  W.  15, 

Dixon  V.  Clark,  5  C.  B.  365,  379.  (h)  Norton  v.  Mlam,  supra  ;  Cotton 

(d)   Per  Parke,  B.,  Poole  v.   Turn-       v.  Godwin,  7  M.  &  W.  147. 
bridge,  2  M.  &  W.  223,  226. 
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dered  before  suit ;  and  it  lies  upon  the  plaintifiE  to  reply  the  facts  show- 
ing that  the  debt  was  payable  upon  a  particular  day,  or  that  it  was 
otherwise  such  that  the  tender  pleaded  was  not  applicable  (a).  To  an 
action  for  money  received  by  the  defendant  to  the  use  of  the  plaintiff, 
the  defendant  may  plead  that  he  was  always  ready  to  pay  and  did 
pay  when  requested  {b). 

In  such  cases,  unless  the  credit  has  been  put  an  end  to  by  a  demand 
for  payment,  the  tender  of  payment  may  be  made  at  any  time  before 
process  has  actually  issued.  Where  the  plaintiff  had  instructed  an 
attorney  to  bring  an  action  for  the  debt,  who  had  applied  for  process, 
it  was  held  that  such  facts  afforded  no  replication  to  the  plea  of  a  ten- 
der made  before  the  process  issued  (c). 

Where  goods  were  pledged  to  secure  a  loan  of  money  lent  for  an  in. 
definite  time  upon  interest  payable  monthly,  and  the  lender  gave  notice 
to  the  borrower  to  pay  a  certain  amount,  being  more  than  was  then 
due  for  principal  and  interest ;  it  was  held  that  the  notice,  demanding 
an  excessive  amount,  was  ineffectual  to  terminate  the  credit,  so  as  to 
justify  the  lender  in  selling  the  pledge  upon  defaiilt  in  payment  (d). 

How  tender  may  be  made. — A  tender  must  be  made  in  such  a 
manner  and  imder  such  circumstances  that  the  party  entitled  under 
the  contract  may  have  an  opportunity  of  seeiugthat  what  is  presented 
for  his  acceptance  is  really  what  he  stipulated  to  have  (e).  "  In  order 
to  constitute  a  sufficient  tender  of  money  in  payment,  there  must  be 
an  actual  production  of  the  money,  or  a  dispensation  of  such  produc- 
tion, actual  or  implied. — Great  importance,  it  was  said  by  Lord  Mans- 
field, attaches  to  the  production  of  the  money,  as  the  sight  of  it  might 
tempt  the  creditor  to  yield  "  (/). 

Money  is  not  properly  tendered  when  locked  up  in  a  box,  so  that 
the  party  to  whom  it  is  offered  cannot  open  it  and  examine  the  con- 
tents. But  a  tender  of  a  large  sum  of  money  ia  purses  or  bags,  being 
the  usual  manner  of  carrying  money,  and  which  the  creditor  might 
open,  if  he  pleased,  was  held  to  be  a  good  tender,  provided  the  sum 
was  correct  (g).  And  so,  a  tender  of  goods  is  not  properly  made  by 
an  offer  to  deliver  closed  casks,  said  to  contain  the  goods,  but  the  con- 
tents of  which  are  not  allowed  to  be  seen  and  examined  (h). 

(a)  Smith  v.  Manners,  5  C.  B.  K.  S.  (e)  Per  Kolfe,  B.,   Startup  v.   Mac- 

632;  28  L.  J.  C.  P.  220.  donald,  6  M.  &  G.  593,  610;  Isherwood 

(&)  Kington  v.  Kington,  11  M.  &  W.  v.  Whitmm-e,  10  M.  &  W.  757;  11  lb. 

233.  347. 

(c )  Briggs  v.  Calverly,  8  T.  E.  629;  (f)  Finch  v.  Brook,  1  Bing.  N.  C.  253, 
Moffat  V.  Parsons,  5  Taunt.  307;  and  257;  Thomas  v.  Evans,  10  East,  101. 
see  Kirton  v.  BraHhwaite,  1  M.  &  W.  (g)  Wade's  Case,  5  Oo.  Eep.  114  a; 
310;  Caine  v.  Coulton,  1  H.  &  C.  764;  Co.  Lit.  208  a. 

32  L.  J.  Ex.  97.  (h)  Isherwood  v.  Whitmore,  11  M.  & 

(d)  Pigot  V.  Cublet/,  15  C.  B.  N.  S.        W.  347. 
701;  33  L.  J.  0.  P.  134. 
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In  what  coin. — A  tender  in  payment  of  a  money  debt  must  be  made 
in  the  current  coin  of  the  realm  (a).  By  the  56  Geo.  III,c.  68,  s.  11,  it 
is  enacted  that  "  the  gold  coin  of  this  realm  shall  be  the  only  legal  ten- 
der for  payments  (except  as  thereinafter  provided)  -srithin  the  United 
Kingdom  of  Great  Britain  and  Ireland."  And  by  s.  12  it  is  enacted 
that  "no  tender  of  payment  of  money  made  in  the  silver  coin  of  this 
realm  of  any  sum  exceeding  the  sum  of  forty  shillings  at  any  one  time 
shall  be  reputed  a  tender  in  law,  or  allowed  to  be  a  legal  tender  within 
the  United  Kingdom  of  Great  Britain  and  Ireland,  either  by  tale 
or  weight."  By  « the  Colonial  Branch  Mmt  Act,  1866,"  29  &  30  Vict. 
c.  65,  power  is  given  to  Her  Majesty  by  proclamation  to  declare  that 
gold  coins  made  at  colonial  branch  mints  are  to  be  a  legal  tender  for 
payments  within  any  part  of  Her  Majesty's  dominions  specified  in  such 
proclamation.  No  tender  of  payment  can  be  made  in  copper  coin, 
where  the  amount  of  the  debt  is  such  that  it  may  be  paid  in  gold  or 
silver  (b).  By  the  3  «&  4  Will.  IV.  c.  98,  s.  6,  it  is  enacted  that  "  A  ten- 
der of  the  note  or  notes  of  the  governor  and  company  of  the  Bank  of 
England  expressed  to  be  payable  to  the  bearer  on  demand  shall  be  a 
legal  tender  to  the  amount  expressed  in  such  note  or  notes,  and  shall 
be  taken  to  be  valid  as  a  tender  to  such  amount  for  all  sums  above  five 
pounds  on  all  occasions  on  which  any  tender  of  money  may  be  legally 
made,  so  long  as  the  Bank  of  England  shall  continue  to  pay  on  demand 
their  said  notes  in  legal  coin." 

Although  a  good  tender  ought  to  be  made  in  the  coin  of  the  realm 
and  the  money  ought  to  be  produced,  yet  the  party  to  whom  the  tender 
is  made  may  make  good  what  would  otherwise  be  insufficient  by  rely- 
ing on  a  different  objection.  If  he  claim  a  larger  amotmt  and  give 
that  as  a  reason  for  not  accepting  the  money,  he  cannot  afterwards 
object  that  the  money  was  not  produced,  nor  can  he  object  that  it  was 
offered  in  paper.  If  he  object  to  accept  the  sum  tendered  because  it 
is  in  paper  which  he  is  not  bound  to  receive,  he  gives  the  party  tender- 
ing an  opportunity  to  make  his  tender  in  coin ;  but  if  he  puts  his  re- 
fusal upon  a  different  ground,  he  waives  the  objection  as  to  the  quality 
of  the  tender  (e).  Accordingly,  a  tender  in  country  bank  notes,  or  by 
a  check  on  a  banker,  is  good,  if  the  creditor  only  objects  to  the  amount 
and  not  to  the  quality  of  the  tender  (d). 

Amonnt  to  be  tendered. — A  tender  of  a  larger  sum  of  money  than 
is  due  is  good ;  and  the  creditor  ought  to  accept  so  much  of  it  as  is  due 
to  hun  (e).    So,  the  production  of  money  to  a  larger  amount  than  is 

(a)  See  Wade's  Case,  5  Co.  Rep.  114  a.  Jones  v.  Arthur,  8  Dowl.  442;  and  see 

(&)  2  Stephen's  Blaekstone,   5th  ed.,  Caine  v.  Coulton,  1  H.  &  C.  764;  32  L. 

542.  J.  Ex.  97. 

(c)  Per  Bayley,  B.,  PoJjrtoss  V.  Oliver,  (e)  Wade's  Case,  5  Co.  115  a;  Dean 
2  C.  &  J.  15.  V.  James,  4  B.  &  Ad.  546;  Astley  v. 

(d)  Polglass  v.  Oliver,  2  C  &  J.  65;  Reynolds,  2  Str.  915,  916. 
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due,  with  a  request  to  the  creditor  to  take  what  is  due,  is  a  good  ten- 
der (a).  But  the  tender  of  a  larger  sum  than  is  due,  with  a  demand 
of  change,  is  not  a  good  tender,  if  the  creditor  refuses  to  give  change 
and  objects  to  take  the  money  on  that  account  (b). 

Tender  of  a  smaller  sum,  made  in  respect  of  a  siagle  entire  claim  of 
a  larger  amount,  is  inoperative ;  the  creditor  not  being  bound  to  accept 
less  than  his  whole  demand  (c).  The  debtor  is  not  entitled  to  apply  a 
set-off  in  reduction  of  the  amount  due  upon  a  single  entire  demand, 
so  as  to  make  a  tender  of  the  residue  sufficient ;  a  set-off,  in  the 
absence  of  agreement  respecting  it,  being  available  only  by  virtue  of 
the  statute  8  Geo.  II.  c.  24,  in  case  of  the  creditor  bringing  an  ac- 
tion (d). 

A  plea  of  tender  pleaded  to  part  of  the  general  claim  in  an  indebi- 
tatus count  is  admissible,  because  the  claim  may  be  composed  of  va- 
rious debts,  and  therefore  the  tender  may  have  been  well  made  in  re- 
spect of  a  single  distinct  debt  (e) ;  and  iJE  in  fact  it  is  not  so,  and  the 
tender  made  was  only  sufficient  to  satisfy  part  of  an  entire  demand, 
the  plea  may  be  met  by  a  replication  to  that  effect  (/).  A  plea  of  ten- 
der to  part  of  the  claim  under  several  indebitatus  counts  is  also  admis- 
sible, and  wUl  be  apphed  accorduig  to  the  evidence  (g). 

A  debtor  being  indebted  in  respect  of  several  distract  contracts  to 
the  same  creditor,  may  make  a  tender  in  respect  of  any  one  of  them, 
specifying  on  which  account  the  tender  is  made.  If  he  tenders  with- 
out appropriatuig  the  amount  to  a  particular  debt,  and  it  is  not  suffi- 
cient to  cover  all,  it  is  not  a  good  tender  (A). 


Tender  mnst  he  unconditional. — If  the  tender  is  made  upon  a 
condition  which  the  creditor  has  a  right  to  object  to,  it  is  not  a  good 
tender  (t).  Thus,  if  it  is  made  upon  the  condition  that  the  creditor  by 
accepting  it  shaU  admit  that  no  more  is  due  in  respect  of  the  debt 
for  which  it  is  tendered,  it  is  not  a  good  tender  (j).  A  tender  of  a 
quarter's  rent  coupled  with  a  demand  of  a  receipt  to  a  particular  day, 
it  being  disputed  whether  one  or  two  quarters'  rent  was  due,  was  held 
not  to  be  a  valid  tender  (k).    It  has  been  held  that  an  offer  to  pay  the 


(a)  Bevans  v.  Bees,  5  M.  &  W.  306. 
(6)  Betterbee  v.  Davis,  3  Camp.  70; 
Bobinson  v.  Cook,  6  Taunt.  336. 

(c)  Dixon  V.  Clark,  5  C.  B.  365. 

(d)  Searles  v.  Sadgrove,  6  £.  &  6. 
639;  25  L.  J.  Q.  B.  15;  PMOpotts  v. 
Clifton,  10  W.  R  Ex.  185;  and  see  post, 
Chap.  XIII,  Sect.  XII,  "Set-ofE." 

(e)  Jones  v.  Owen,  5  A.  &  E.  222; 
Brandon  v.  Newington,  3  Q.  B.  915; 
Sesketh  v.  Fawcett,  11  M.  &  W.  356. 

(f)  Tyler  v.  Bland,  9  M.  &  W.  338; 


SeaWes  v.  Badgrove,  5  E.  &  B.  639;  25 
L,  J.  Q.  B.  15. 

(g)  Bobinson  v.  Ward,  8  Q.  B.  920. 

(h)  Hardingham  v.  AUen,  5  C.  B.  793. 

(i)  Eckstein  v.  Beynolda,  7  A.  &  E. 
80;  per  Maule,  B.,  Bevans  v.  Bees,  5  M. 
&  W.  306,  309. 

(3)  Evans  v.  Judkins,  4  Camp.  156; 
Stromg  v.  Harvey,  3  Bing.  304;  Ford  v. 
Noll,  2r>ovr\.  N.  S.  617;  and  see  Ben- 
wood  V.  Oliver,  1  Q.  B.  409;  Bowen  v. 
Owen,  11  Q.  B.  130. 

(k)  Finch  v.  Miller,  5  C.  B.  428. 
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money  upon  the  creditor  giving  the  debtor  a  receipt  is  not  a  good 
tender  (a) ;  but  if  no  objection  is  made  on  that  account,  and  the 
creditor  refuses  the  money  on  account  of  claiming  more  to  be  due,  he 
cannot  afterwards  object  to  the  tender  because  a  receipt  was  required 
as  the  condition  of  payment  (b).  The  debtor,  after  paying  the  debt, 
if  it  is  above  the  sum  of  £2,  is  entitled  by  statute  to  demand  a  re- 
ceipt properly  stamped  (c).  A  tender  made  "  under  protest "  is  valid ; 
the  effect  being  not  to  impose  a  condition  on  the  acceptance  of  the 
money,  but  merely  to  obviate  any  effect  the  payment,  without  protest, 
might  have  as  an  admission  of  the  validity  of  claim  (d). 

To  and  by  whom  tender  may  be  made.— Tender  to  one  of  several 
joint  creditors,  or  by  one  of  several  joint  debtors,  is  a  valid  tender 
(e). 

Tender  of  the  debt  may  be  made  by  any  one  acting  on  behalf  of  the 
debtor ;  or  by  any  one  professing  to  act  on  his  behalf,  if  the  tender  is 
afterwards  adopted  and  ratified  by  the  debtor  (/).  And  tender  may 
be  effectually  made  to  any  one  authorized  to  receive  payment  of  the 
debt  (g). 


Section  V.— Bbbach  of  Contract.* 


Breach  of  Contract 921 

Acts  Equivalent    to    Breach  : — 
]  'romiser  Disabling  himself  from 
Performance 922 


Promiser  Refusing  Performance  923 
Discharge  of  Right  of  Action  for 
Breach 925 


Breach  of  contract. — A  breach  of  contract  converts  the  right  to 
performance  created  by  the  contract  into  a  right  of  action  for  dam- 
ages for  the  non-performance ;  so  far  as  it  extends,  it  renders  the 
strict  performance  of  the  contract  impossible,  and  puts  an  end  to  the 
contract,  except  for  the  purpose  of  maintaining  the  right  of  action  for 
the  breach.  In  some  cases  where  the  contract  may  be  performed  in 
substance  notwithstanding  the  breach,  Courts  of  Equity  will  grant  a 
specific  performance  of  the  contract  upon  equitable  terms ;  but,  in 
general,  where  a  court  of  equity  refuses  to  decree  specific  performance, 
the  only  right  remaining  under  a  contract  after  a  breach  is  the  right 
of  action  for  damages. 

Acts  equivalent  to  breach  of  contract.— A  breach  of  contract  con- 
sists in  any  deviation  from  the  exact  course  of  performance  stipulated 


(a)  Cole  V.  Blake,  Peake,  179;  Laing 
V.  Meader,  1  C.  &  P.  257. 

(6)  Bichardson-v.  Jackson,  8  M.  &  W. 
298. 

(c)  43  Geo.  III.  c  126,  s.  5;  16  &  17 
Vict.  c.  59,  ss.  2,  3. 

(d)  Scott  V.  Uxbridge  &  Rickmans- 
worth  By.  Co.,  L.  R.  1  C.  P.  596;  35 

L.  J.  C.  P.  293. 

Vol.  11-20 


(e)  Douglas  v.  Patrick,  3  T.  R.  683; 
and  see  post,  Chap.  XIII,  Sect.  VII, 
"  Payment." 
(/)  Bead  v.  Goldring,  2  M.  &  S.  86. 
((/)  Goodland  v.  Blewith,  1  Camp.  477; 
Kirton  v.  Braithwaite,  1  M.  &  W.  310; 
Moffat  V.  Parsons,  5  Taunt.  307;  Anon. 
1  Esp.  349 ;  and  see  post,  Chap.  XIII, 
Sect.  VII,  "Payment." 

*  Ch.  IV,  Sect,  V,  Leake. 
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for  in  the  terms  of  the  contract  (a).  There  are  also  some  acts  which, 
though  strictly  speaking  not  deviations  from  the  performance  of  the 
contract,  yet,  being  the  same  in  effect,  are  held  to  be  equivalent  to  a 
breach ;  as,  where,  before  the  time  of  performance  arrives,  the  prom- 
iser  disables  himself  from  performance,  or  absolutely  refuses  perfor- 
mance of  his  promise. 

Breach  by   promiser  disabling  liimself  from  performance. 

An  act  of  the  promiser  which  disables  him  from  the  performance 
of  his  promise  before  the  time  of  performance  arrives  may  be  equiva- 
lent to  a  breach,  and  render  him  liable  to  an  immediate  action.  In 
Main's  Case  it  was  resolved,  that  if  a  man  seised  of  lands  in  fee  cove- 
nants to  enfeoff  J.  S.  of  them  upon  request,  and  afterwards  he  makes 
a  feoffment  in  fee  of  the  same  lands  to  another,  J.  S.  shall  have  an 
action  of  covenant  without  request  (6).  A  person  entitled  to  lands 
in  reversion,  expectant  upon  a  lease,  agreed  that  he  would  grant  a 
lease  for  a  certain  term  as  soon  as  they  should  come  into  possession, 
and  before  that  time  he  granted  a  lease  of  the  lands  to  another  for 
the  same  term ;  it  was  held  that,  having  put  it  out  of  his  power  to 
perform  his  agreement,  he  was  liable  to  an  action  for  the  breach, 
although  the  first  lease  had  not  expired  (c).  So,  if  a  person  con- 
tracts to  sell  specific  goods  and  deliver  them  upon  request,  and  before 
request  made  he  sells  and  delivers  them  to  another,  he  is  at  once 
liable  to  an  action  at  the  suit  of  the  first  buyer,  and  no  request  to 
deliver  is  necessary  (d). 

If  a  man  promises  a  woman  to  marry  her  and  marries  another,  he 
is  at  once  liable  to  an  action  for  breach  of  promise  of  marriage ;  and 
by  the  act  which  disables  him  from  the  performance  of  his  promise  he 
dispenses  with  the  request  to  perform  it,  or  the  lapse  of  an  appointed 
or  reasonable  time  for  its  performance,  or  any  other  matters  which 
may  have  been  stipulated  for  as  conditions  precedent  to  his  liability ; 
and  it  is  immaterial  whether  the  person  whom  he  has  married  remains 
still  alive,  the  contract  having  been  once  broken  (e).  A  woman 
before  her  marriage  covenanted  with  the  plaintiff  to  leave  certain 
matters  in  difference  between  them  to  arbitration  and  to  abide  the 
award,  and  before  the  award  was  made  married,  and  thereby  incapa- 
citated the  arbitrator  from  making  any  award  to  bind  her ;  it  was 
held  that  she  thereby  broke  her  covenant  (f). 

The  defendant  covenanted  that  he  would  at  the  request  of  the  plaint- 
iff avow  and  confirm  all  actions  which  the  plaintiff  should  bring  in 

(a)  See  "Performance  of  Contract,"  (d)  Bowdell  v.  Parsons,  10 East, 359. 

(6)  5  Co.  Eep.  21  a.  (e)  Sftort  v.  Stone,  8  Q.B.  358;  Caines 

(c)  Ford  V.  Tiley,  6  B.  &  C.  325;  see       v.  Smith,  15  M.  <fc  W.  189. 
Lovelock  V.  Franklyn,  8  Q.  B.  371.  (/)  Chamley  v.  Winstanley,  5  East, 

266. 
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respect  of  a  bond  of  which  the  defendant  was  obligee  without  releas- 
ing the  same ;  the  defendant  having  released  the  bond,  it  was  held 
that  he  had  disabled  himself  from  avowing  an  action  on  the  bond, 
and  was  liable  for  a  breach  of  his  covenant,  without  any  request  of 
performance  (a).  An  insurance  company  in  consideration  of  a  sum 
of  money  paid  by  the  plaintiff  to  the  company,  appointed  a  person  as 
agent  to  the  company,  and  covenanted  with  the  plaintiff,  that  in  case 
the  company  should  at  any  time  displace  that  person  from  his  ap- 
pointment as  agent,  they  would  repay  to  the  plaintiff  the  money  so 
paid  by  him ;  the  company  having  afterwards  transferred  their  busi- 
ness to  another  company,  it  was  held  that  they  had  thereby  displaced 
the  agent  by  rendering  it  impossible  to  continue  him  in  their  employ- 
ment, and  were  bound  to  repay  the  sum  of  money  to  the  plaintiff 
(5). 

Breach  by  promiser  refusing  to  perform  the  contract. — If 

before  the  time  appointed  for  performing  the  contract  has  arrived 
the  promiser  wholly  refuses  to  perform  it,  the  promisee  may  be 
entitled  to  treat  such  refusal  as  an  immediate  breach  of  the  contract, 
and  to  commence  an  action  for  damages  in  respect  of  it  (c). 
The  plaintiff  agreed  to  enter  the  services  of  the  defendant, 
and  the  defendant  agreed  to  employ  him,  as  a  courier  from  an 
appointed  future  day  for  three  months  certain,  and  before  the  ap- 
pointed day  the  defendant  wholly  refused  to  employ  the  plaintiff 
according  to  the  agreement ;  it  was  held  that  upon  the  refusal  by  the 
defendant  to  employ,  the  plaintiff  was  entitled  to  bring  an  action 
immediately,  and  was  not  bound  to  wait  until  after  the  day  agreed 
upon  for  the  commencement  of  the  employment  had  arrived  (d).  A 
contract  was  entered  into  between  the  plaintiffs  and  an  agent  of  the 
defendant  for  the  carriage  of  the  plaintiffs'  goods  in  a  vessel  of  the 
defendant,  and  before  the  day  appointed  for  the  shipment  of  the 
goods  the  defendant  wrote  to  inform  the  plaintiffs  that  he  did  not 
hold  himself  responsible,  as  the  agent  had  no  authority  to  act  in  his 
name ;  the  plaintiffs  wrote  in  answer  that  they  should  make  other 
arrangements  and  hold  the  defendant  responsible  for  the  consequence, 
and  they  proceeded  to  negotiate  a  new  contract  with  another  person 
for  the  carriage  of  their  goods ;  on  the  day  appointed  by  the  first  con- 
tract for  the  shipment,  and  before  the  new  contract  was  completed, 
the  defendant  informed  the  plaintiffs  that  he  was  ready  to  take  the 
goods ;  it  was  held  that  upon  the  original  denial  of  the  contract  by 

(a)  Amory  v.  Brodrick,5  B,  &  Aid.  678;  Danube  and  Black  Sea  Railway  Co. 

712.  V.  Xenos,  11  C.  B.  N.  S.  152;  13  i6.  825; 

(6)  Stirling  v.  Maitland,  5  B.  &  S.  31  L.  J.  C.  P.  84,  284. 

840;  34  L.  J.  Q.  B.  1.  (d)  Hochster  v.  Delatour,  2  E.  &  B. 

(c)  Hochster  v.  Delatour.  2  E.  &  B.  678;  22  L.  J.  Q.  B.  455. 
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the  defendant  the  plaintiffs  were  entitled  to  treat  the  contract  as 
broken  by  acting  upon  that  denial  and  making  new  arrangements  for 
the  carriage  of  their  goods,  and  they  were  entitled  to  sue  the  defend- 
ant for  not  receiving  the  goods  according  to  the  contract  (a). 

Refusal  not  accepted  as  breach. — If  before  the  time  appointed 
for  performing  the  contract  has  arrived  the  promiser  refuses  to  per- 
form it,  but  the  promisee  declines  to  treat  such  refusal  as  a  breach, 
and  continues  to  insist  upon  the  performance  of  the  contract,  he  is 
precluded  from  afterwards  treating  such  refusal  as  a  breach.  By  a 
charterparty  it  was  agreed  that  the  plaintiff's  ship  should  proceed 
to  Odessa  and  there  load  a  cargo  from  the  defendant  within  a  cer- 
tain number  of  days ;  while  the  days  for  loading  were  running  the 
defendant  told  the  master  of  the  ship  that  he  should  be  unable  to 
provide  a  cargo  and  advised  him  to  go  away,  but  the  master  declined 
to  do  so  and  continued  to  insist  upon  having  a  cargo  in  fulfilment 
of  the  charterparty ;  afterwards  and  before  the  days  allowed  for  load- 
ing had  expired  war  was  declared  between  England  and  Russia,  which 
rendered  it  illegal  for  the  defendant  to  procure  a  cargo  as  agreed ;  it 
was  held  that  the  master  not  having  treated  the  refusal  of  the  defend- 
ant as  a  breach  of  the  contract  before  the  contract  was  discharged 
by  the  declaration  of  war,  the  defendant  was  not  hable  to  an  action 
(5). 

The  defendant  having  contracted  to  sell  a  certain  quantity  of 
goods  and  deliver  them  at  an  appointed  time,  before  that  time  ar- 
rived announced  his  refusal  to  proceed  with  the  contract ;  it  was  held 
that  the  buyer  was  not  bound  to  accept  such  refusal,  but  was  enti- 
tled to  insist  upon  the  due  performance  of  the  contract,  and  the 
price  of  the  goods  having  risen,  he  was  entitled  to  damages  measured 
by  the  price  at  the  time  appointed  for  delivery  and  not  by  the  price 
at  the  time  of  the  refusal  of  the  defendant  (c).  So,  where  the  de- 
fendant contracted  for  the  purchase  of  certain  goods  to  be  delivered 
at  a  certain  place  and  before  the  time  arrived  for  the  delivery  of  the 
goods,  the  market  having  fallen,  gave  the  seller  notice  that  he  would 
not  accept  the  goods  if  they  were  delivered,  it  was  held  that  the  no- 
tice of  refusal  amounted  to  nothing  unless  acted  upon  by  the  seller, 
and  that  the  defendant  was  liable  to  damages  measured  by  the  mar- 
ket price  of  the  goods  at  the  time  for  deUvery,  and  not  at  the  time  of 
his  giving  notice  of  refusal  to  accept  them  (d). 

Eef asal  to  perform  may  Ibe  retracted  before  acceptance. — A 
refusal  to  perform  the  contract  made  by  a  party  at  any  time  before 

(a)  HarMhe  and  Black  Sea  By.  Co.  v.        kins,  6  E.  &  B.  953,  961 ;  25  L.  J.  Q.  B. 
Xenos,  11  C.  B.  N.  S.  152;  13  i6.  825;        49,  55;  26  i6.  3,  5. 
31  L.  J.  C.  P.  84,  284.  (c)  Leigh  v.  Paterson,  8  Taunt.  540. 

(6)  Avery  v.  Bowden;  Beid  v.  Hos-  (d)  Phillpotts  v.  Evans,  5  M.  &  W. 

475. 
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the  performance  on  his  part  is  due,  if  not  treated  by  the  other  party 
as  a  breach  of  the  contract,  is,  in  effect,  merely  an  expression  of  an 
intention  to  break  the  contract,  and  may  be  retracted  (a) ;  until 
retracted,  it  is  evidence  of  a  continual  refusal  down  to  and  inclusive 
of  the  time  appointed  for  performance  (b) ;  after  such  refusal  has 
been  treated  as  a  breach  of  the  contract  by  the  promisee,  it  is  no  longer 
competent  for  the  promiser  to  withdraw  his  refusal  and  ofEer  to  per- 
form the  contract;  although  the  time  appointed  for  actual  perfor- 
mance may  not  have  arrived  (c). 

The  promisee  has  not  a  right,  before  the  time  for  performance  has 
arrived,  to  demand  and  have  a  distinct  answer  whether  the  promiser 
wUl  perform  the  contract  or  not  (d). 

Refusal  to  perform  waives  conditions  precedent. — A  refusal  to 
perform  the  contract  by  one  party,  so  long  as  it  remains  unretracted, 
discharges  the  other  party  from  the  performance  of  all  acts  which 
he  would  otherwise  be  bound  by  the  contract  to  perform,  and  so  may 
operate  as  an  excuse  for  the  non-performance  of  the  conditions  pre- 
cedent to  the  liability  of  the  party  refusing  (e).  The  plaintiff  con- 
tracted with  the  defendant  for  the  sale  of  a  cargo  of  tea  to  be  de- 
livered on  arrival  from  the  ship  to  the  defendant  at  a  certain  price 
payable  after  delivery ;  before  the  arrival  of  the  cargo  the  defendant 
repudiated  the  contract  and  refused  to  perform  it,  and  it  was  held 
that  this  refusal,  not  having  been  retracted,  discharged  the  plaintiff 
from  a  delivery  of  the  tea  upon  its  arrival,  and  rendered  the  defendant 
liable  for  a  breach  of  contract  in  not  accepting  the  tea,  without  such 
delivery  (/).  Upon  a  contract  for  the  manufacture  and  delivery  of 
goods,  the  buyer,  after  accepting  and  paying  for  a  portion  of  the  goods, 
gave  notice  to  the  seller  not  to  make  any  more,  as  he  would  not  ac- 
cept or  pay  for  them ;  it  was  held  that  the  seller  might  sue  for  a 
breach  of  the  contract  in  refusing  to  accept  the  rest  of  the  goods  con- 
tracted for,  without  continuing  to  manufacture  and  tender  them 

iff)- 

Discharge  of  right  of  action  for  breach. — The  right  of  action  for 
damages  arising  out  of  a  breach  of  contract,  in  common  with  rights  of 
action  arising  from  wrongs  of  other  kinds,  may  be  discharged  by  pro- 
ceeding to  judgment  in  the  ordinary  course  of  procedure  appointed  in 

(a)  Phillpotts  V.  Evans,  5  M.  &  W.  (d)  Ripley  v.  WClure,  4  Ex.  345. 

475;  Bipley  v.  WClure,  4  Ex.  345,  359;  (e)  Ripley  y.  M'Clure,  supra ;  Danube 

Avery  v.  Bowden,  Reid  v.  Soskins,  6  E.  and  Black  Sea  By.  Co.  v.  Xenos,  supra. 

&  B.  953,  961;  25  L.  J.  Q.  B.  49,  55;  26  (/)  Bipley  v.  M'Clure,  supra. 

ib.  3,  5.  Ig)  Cort  v.  Amhergate  Uy.  Co.,  17  Q. 

(6)  Bipley  r.  M'Clure,  4  Ex.  345,  359.  B.  127;  20  L.  J.  Q.   B.   460;    and  see 

(c)  Danube  and  Black  Sea  By.  Co.  v.  Danube  and  Black  Sea  Ry.  Co.  v.  Xenos, 

Xenos,  11  C.  B.  N.  S.  152;  13  ib.  825;  supra;  11  C.  B.  K.  S.  152;  13  ih.  825; 

31  L.  J.  C.  P.  84,  284;  HochsterY.  Dela-  31  L.  J.  C.  P.  84,  284. 

tour,  2  E.  &  B.  678;  22  L.  J.  Q.  B.  455. 
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the  courts  of  law  for  that  purpose ;  and  the  judgment  may  be  satis- 
fied and  discharged  by  execution.  The  law  of  Practice  and  Procedure, 
regulating  the  course  of  actions,  is  not  within  the  scope  of  the  present 
work,  and  the  reader  is  referred  to  works  specially  devoted  to  that  sub- 
ject ;  but  besides  the  ordinary  mode  of  proceeding  to  judgment  and 
execution,  there  are  other  modes  of  discharging  rights  of  action,  which, 
so  far  as  they  relate  peculiarly  to  rights  of  action  arising  out  of  con- 
tracts, may  be  considered  to  be  within  the  scope  of  the  present  work, 
and  are,  therefore,  treated  of  in  the  following  sections. 

Section  VI.— Accoed  akd  Satisfaction.* 


Accord  and  Satisfaction 926 

of  Specialty  Debts 926 

What  may  be  given  and  accepted 
in  Satisfaction 927 


Accord  without  Satisfaction   in- 
operative    928 

By  and  with  whom  it  may  be  made  930 


Accord  and  satisfaction  —A  right  of  action  for  a  breach  of  contract 
cannot  be  discharged  by  any  payment  or  performance,  or  tender  of 
payment  or  performance  by  the  promiser  without  the  consent  and  ac- 
ceptance of  the  promisee :  for  the  promisee,  after  breach,  becomes  en- 
titled to  damages,  to  be  assessed  by  process  of  law,  and  is  not  bound 
to  accept  any  tender  or  offer  made  by  the  promiser  in  satisfaction  of 
his  claim  for  damages  (a).  He  may,  however,  agree  to  do  so ;  and  an 
agreement  to  accept  something  in  satisfaction,  accompanied  by  the 
delivery  or  performance  of  what  is  so  agreed  upon,  satisfies  and  dis- 
charges his  right  of  action.  Such  an  arrangement  is  called  in  techni- 
cal language  an  accord  and  satisfaction,  and,  when  complete,  forms  a 
good  defence  to  an  action. 

By  the  accord  the  parties  agree  upon  a  sum  of  money  or  other  mat- 
ter to  be  given  and  accepted  as  compensation  for  the  breach,  instead 
of  the  damages  recoverable  by  process  of  law ;  and  by  the  execution 
of  the  accord,  that  is,  by  the  actual  delivery  and  acceptance  of  the  mat- 
ter agreed  upon,  the  right  of  action  is  satisfied  and  discharged. 

Accord  and  satisfaction  of  specialty  debts- — Accord  and  satisfac- 
tion after  breach  is,  in  general,  a  good  defence  to  an  action  for  a  breach  of 
any  contract,  whether  made  by  parol  or  by  specialty  (b).  But  by  the 
common  law  a  debt  acknowledged  as  due  under  seal,  as  a  single  bond, 
or  covenant  to  pay  a  present  money  debt,  or  a  bond  after  forfeiture, 
could  not  be  discharged  by  accord  and  satisfaction,  and  could  be 
avoided  only  by  matter  of  as  high  a  nature,  as  by  an  acquittance 
■ander  seal. 

According  to  the  resolution  reported  in  JBlake's  Case,  « there  is  a  dif- 

(a)  Hardman  v.  Bellhouse,  9  M.  &  W.  (6)  Blake's  Case,  6  Co.  Rep.  43  6. 

596;  Stead  v.  Poyer,  1  C.  B.  782. 

*  Ch.  VI,  Sect.  VI,  Leake. 
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ference  when  a  duty  accrues  by  the  deed  in  certainty  tempore  confec- 
tionis  scripti,  as  by  covenant,  bill,  or  bond,  to  pay  a  sum  of  money, 
there  this  certain  duty  takes  its  essence  and  operation  originally  and 
solely  by  the  writing ;  and  therefore  it  ought  to  be  avoided  by  a  mat- 
ter of  as  high  a  nature,  although  the  duty  be  merely  in  the  personalty ; 
but  when  no  certain  duty  accrues  by  the  deed,  but  a  wrong  or  default 
subsequent,  together  with  the  deed,  gives  an  action  to  recover  dam- 
ages which  are  only  in  the  personalty,  for  such  wrong  or  default  ac- 
cord with  satisfaction  is  a  good  plea  (a)."  In  accordance  with  this  reso- 
lution of  the  Court,  in  the  case  at  bar,  which  was  an  action  for  a  breach 
of  covenant  in  not  repairing  a  house,  to  which  the  defendant  pleaded 
an  accord  and  satisfaction,  it  was  held  that  as  the  covenant  did  not 
give  the  plaintiff  at  the  time  of  the  making  of  it  any  cause  of  action, 
but  the  wrong  or  default  after  in  not  repairing  the  house  together  with 
the  deed  gave  an  action  to  recover  damages  for  default  of  reparations, 
the  defendant's  plea  was  good  (b).  But  to  an  action  on  a  bond  with- 
out any  condition,  a  plea  of  accord  and  satisfaction,  not  by  deed,  was 
held  bad  (c) .  Upon  the  same  principle  in  NlchoVs  Case  (d),  in  an  action 
of  debt  on  a  single  bill,  payment,  without  an  acquittance  under  seali 
was  held  to  be  no  plea,  because  the  single  bill  remained  in  force. 

What  may  be  given  and  accepted  in  satisfaction. — By  agree- 
ment of  the  parties  anything  may  be  given  or  done  and  accepted  in 
satisfaction  of  a  right  of  action :  thus,  accord  and  satisfaction  may  be 
made  by  delivery  and  acceptance  of  goods  ;  by  work  or  services  per- 
formed ;  or  by  payment  of  an  agreed  sum  of  money.  Payment  of  a 
debt  or  liquidated  money  demand,  accepted  after  it  is  due,  operates  in 
satisfaction  of  the  right  of  action  for  such  debt  or  demand,  and  not  in 
performance  of  the  contract  (e). 

New  contract  may  be  accepted  in  satisfaction.— A  mere  agree- 
ment to  do  certain  things,  and  not  the  actual  performance  of  them, 
may  be  accepted  in  satisfaction  of  a  right  of  action ;  so  that  if  the 
agreement  accepted  in  satisfaction  is  not  performed,  the  only  remedy 
is  by  an  action  for  the  breach  of  it,  and  there  remains  no  recourse  to 
the  original  right  of  action,  which  is  altogether  discharged  (/).  The 
new  agreement  must  create  a  binding  contract  and  give  a  right  of  ac- 
tion in  case  of  its  non-performance,  otherwise  it  would  form  no  satis- 
faction of  the  original  right  of  action,  without  actual  performance  {g) . 

Thus,  a  bill  of  exchange  or  promissory  note  may  be  given  and  ac- 

(a)  Blake's  Case,  6  Co.  436;  Nichol's  (e)  See  "  Payment." 

Case,  5  Co.  43  a;  Masseyv.  Johnson,  1  (/)  Evans  y.  Powis,  I  Ex.  601;  Ball 

Ex.  241, 253;  see  as  to  payment  of  bonds,  v.  Flockton,  14  Q.  B.  380;  16  Q.  B.  1039; 

etc.  IS  L.  J.  Q.  B.  1 ;  20  ib.  208. 

(6)  Blake's  Case,  supra.  {g)  Case  v.   Barber,  T.  Raym.  450; 

(c)  Preston  v.  Christmas,  2  Wils.  86.  Henderson  v.  Stobart,  5  Ex.  99;  and  see 

(d)  5  Co.  43  a.  Lynn  v.  Bruce,  2  H.  Bl.  317. 
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cepted  in  absolute  satisfaction  and  discharge  of  a  debt,  and  not  merely 
as  a  conditional  payment  defeasible  by  dishonor  of  the  instrument  (a). 

Where  a  composition  agreement  is  made  between  a  debtor  and  his 
creditors  whereby  the  debtor  binds  himself  to  pay  a  proportion  of  the 
debt  of  each  creditor,  and  the  creditors  accept  such  composition  agree- 
ment in  satisfaction  of  their  debts,  those  debts  are  thereby  discharged ; 
and  the  new  agreement  alone,  without  payment,  affords  a  good  answer 
to  an  action  by  a  creditor  upon  the  original  liability  (5). 

The  liability  of  a  third  party  may  be  taken  in  satisfaction  of  the 
debt  of  the  original  debtor,  imder  a  valid  agreement  between  all  the 
parties  to  that  effect  (c).  So,  the  separate  liability  of  one  of  several 
joint  debtors  may  be  accepted  in  satisfaction  and  discharge  of  the  joint 
liability  of  all  (<?).  So,  where  the  plaintiff  is  himself  indebted  to  a 
third  party,  the  defendant,  by  agreement  between  all  parties  to  that 
effect,  may  take  upon  himself  the  debt  of  the  plaintiff  in  satisfaction 
of  his  own  debt  to  the  plaiutiff  (e). 

Adequacy  of  the  satisfaction.— In  general,  the  intrinsic  value  of 
the  matter  or  thing  given  or  done  in  satisfaction  of  the  right  of  action 
is  immaterial  in  law ;  it  is  settled  by  agreement  of  the  parties  as  the 
equivalent  or  consideration  for  the  discharge  of  the  right  of  action  (/). 
But  ia  the  case  of  a  payment  made  in  satisfaction  of  a  money  debt,  the 
acceptance  of  a  smaller  sum  is  no  satisfaction  of  a  debt  of  larger 
amoxmt,  without  some  additional  consideration  for  giving  up  the 
residue  (g). 

Accord  without  satisfaction  is  inoperative. — The  accord  alone, 
being  merely  the  agreement  of  the  parties  as  to  the  matter  to  be  given 
or  done,  and  accepted,  in  satisfaction  of  the  right  of  action,  while  it 
remains  unexecuted,  does' not  affect  the  right  of  action  (A).  Notwith- 
standing an  accord  has  been  come  to  respecting  a  proposed  mode  of 
satisfaction,  and  the  defendant  may  be  willing  and  offer  to  execute  it, 
the  plaintiff  may,  at  any  time  before  it  has  been  executed,  commence 
an  action  (i).    Nor  is  a  mere  accord  unexecuted  binding  on  the  debtor 

(a)  Sard  v.  Rhodes,  1  M.  &  W.  153;  Ex.  217;  overruling  Lodge  v.  Dicas,  S 

LexHs  Y.  Lyster,  2  C.  M.   &  E.   704;  B.  &  Aid.  611. 

Goldshede  v.   Gottrell,  2  M.  &  W.  20;  (e)  Cochrane  y.  Greene,  9C.  B.  N.  S. 

and  see  "  Payment."  448;   30  L.  J.  C.  P.  97;  and  see  post, 

(6)  Good  V.   Chessman,   2  B.   &  Ad.  Chap.  XVIII,   "Assignment  of   Con- 

328;  Evans -v.  Powis,l  Ex.  601;  Boyd  tracts." 

V.  Bind,  1  H.  &  N.  938,  947;  26  L.  J.  (/)  See  ante,  p.  81;  PinneVa  Case,  5 

Ex.  164,  166.  Co.  Rep.  117  a;  'Curlewis  v.  Clark,  3  Ex. 

(c)  Case  V.  Barber,  T.  Eaym.  450;  375;  Cumber -v.  Wane,  1  Strange,  426;  1 
Henderson  v.  Stobart,  5  Ex.  99;  and  Smith's  L.  C.  5thed.  288;  Lyth-v.Ault, 
see  Cuxon  v.  Chadley,  3  B.  &  C.  591;  7  Ex.  669;  21  L.  J.  Ex.  217. 

Sart  V.   Alexander,  2  M.   &  W.  484;  (gr)  /j.  ;  Down  v.  Hatcher,  10  A.  & 

Kemp  V.  Watt,  15  M.  &  W.  672.  B.  121;  and  see  post,  p.  933. 

(d)  Thompson  v.  Percival,  5  B.  &  Ad.  (ft)  Allen  v.  Harris,  1  L.  Raym.  122; 
925;  Lyth  v.  Ault,  7  Ex.  669;  21  L.  J.  Jones  v.  David,  5  T.  R.  141. 

(i)  Bayley  v.  Homan,  3  Bing.  N.  0. 
915,  920. 
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30  as  to  give  a  right  of  action  to  the  creditor  for  its  non-perform- 
ance (a).  But  an  agreement  made  between  the  plaintiff  and  the  defend- 
ant, that  an  action,  previously  brought  by  the  plaintiff  against  the 
defendant,  should  be  settled,  and  all  proceedings  therein  stayed,  and 
that  the  defendant  should  pay  the  plaintiff  a  sum  of  money,  was  held 
to  be  a  mutually  binding  agreement  upon  which  an  action  might  be 
brought  in  case  of  a  breach  on  either  side ;  although  it  might  not, 
until  performed  by  the  defendant,  constitute  a  defence  to  the  previous 
action  (b). 

An  agreement  between  a  creditor  and  a  debtor,  that  the  creditor 
should  take  payment  in  goods  to  be  delivered  by  the  debtor,  was  held 
to  be  no  answer  to  an  action  for  the  debt,  unless  the  goods  had  been 
actually  delivered  and  accepted  in  satisfaction  of  the  debt  (c).  So,  a 
plea  that  it  was  agreed  that  the  plaintiff  should  take  out  his  debt  in 
beer,  and  that  the  defendant  was  always  ready  and  willing  to  carry  out 
the  agreement  on  his  part,  was  held  a  bad  plea  {d).  So  a  plea,  to  an  ac- 
tion for  a  breach  of  contract  in  not  delivering  timber,  that  the  plaintiff 
agreed  to  accept  other  timber  instead  of  that  contracted  for,  and  that 
the  defendant  tendered  such  other  timber,  which  the  plaintiff  refused 
to  accept,  was  held  to  be  a  bad  plea,  as  showing  an  accord  without  sat- 
isfaction (e).  In  an  action  to  recover  a  debt,  the  plea  stated  an  agree- 
ment between  the  plaintiff  and  the  defendant  that  in  consideration 
that  the  defendant  would  secure  the  debt  by  executmg  a  mortgage 
when  called  upon  to  do  so,  payable  by  annual  instalments,  the  plaint- 
iff promised  that  no  proceedings  should  be  taken  m  respect  of  the 
debt  imless  default  were  made  in  payment  of  the  mstalments,  and 
that 'the  defendant  had  always  been  ready  to  execute  the  mortgage, 
it  was  held  a  bad  plea  as  being  merely  an  accord  without  satisfaction 
(f)  So  a  plea  stating  an  agreement  to  the  effect  that  the  defendant 
would  give  the  plaintiff  authority  to  collect  debts  owing  to  the  de- 
fendant, and  satisfy  his  cause  of  action  from  the  proceeds  and  that 
the  plaintiff  might  have  collected  the  debts,  but  neglected  to  do  so, 
was  held  bad  as  showing  an  accord  without  satisfaction  (ff). 

Where  an  accord  had  been  come  to  as  to  the  mode  of  satisfymg  a 
debt,  but  remained  unexecuted,  it  was  held  that  as  the  right  of  action 
for  the  debt  had  not  been  affected  by  the  accord,  the  period  of  hmita- 
tion  continued  to  run  against  it  from  the  time  it  origmaUy  accrued  (A): 

(a)  Lynn  v.    Bruce,  2   R  Bl    317;  (e)  Oabriel  y    Dresser,  15  C.  B.  622; 

Beeves  v.  Heame,  1  M.  &  W.  323;  see       24  L.  J;  C-  f  •  /Ip    ,       2  C.  M.  &  R. 

cMnT,oul.e  V.  Mantell,  5  M.  &  W.       -d  see  B^^«.^e  -  ^^;o-,^  «Q-^\^|3. 

(d)  Collingbourne  v.  Mantell,  5  M.  & 
W.  289. 
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By  and  with  whom  accord  and  satisfaction  may  be  made.— 

Accord  and  satisfaction  made  with,  and  accepted  by,  one  of  several 
joint  creditors  discharges  the  debtor  as  against  all  (a).  Accord  and 
satisfaction  made  by  one  of  several  parties  jointly  liable,  and  accepted 
by  the  creditor,  discharges  all  the  parties  (6). 

Accord  and  satisfaction  made  by  a  stranger  on  account  of  the  debt 
may  be  adopted  by  the  debtor  in  discharge  of  his  liability  (c). 

Section  VII.— Patmbht.* 


Payment  in  Performance  of  Con- 
tract   930 

in  Satisfaction  of  Breach 930 

of  Debts  by  Bond  and  Covenant  932 
Transactions  equivalent  to  Pay- 
ment:— 
Payment  of  Smaller  Sum  tban 

the  Debt 933 

Setting  off  Cross  Items  in  Ac- 
count    933 

Bill  or  Note  taken  for  the  Debt.  934 
Goods  taken  in  Payment 938 


Payment  according  to  directions 

of  Creditor  939 

Receipt  by  Creditor 940 

Receipt  under  Seal 941 

To  and  by  whom  Payment  may  be 

made , 942 

Appropriation  of  Payments: — 
Right  of  Debtor  to  Appropriate.  946 
Right  of  Creditor  to  Appropri- 
ate    948 

Appropriation  by  Law. 951 


Payment  in  performance  of  contract. — ^A  contract  to  pay 
money  is  discharged  by  paying  the  money  at  the  time  and  in  the  man- 
ner appointed  by  the  contract.  If  the  creditor  refuses  to  accept  the 
payment  so  offered,  the  debtor  may  discharge  himself  from  liability 
by  a  tender  of  payment.  The  payment  or  tender  of  payment  is  then 
made  in  performance  of  the  contract,  and  no  breach  of  contract  oc- 
curs (d). 

Payment  in  satisfaction  of  breach. — If  the  debtor  does  not  pay 
or  tender  the  money  at  the  time  and  in  the  manner  appointed,  he 
commits  a  breach  of  the  contract.  The  right  of  the  creditor  under 
the  contract  is  thereby  converted  into  a  right  of  action  to  recover 
damages  for  the  breach.  The  debtor  can  no  longer,  strictly  speaking, 
discharge  his  liability  by  merely  tendering  the  amount  of  the  debt  to 
his  creditor ;  for  the  creditor  is  no  longer  bound  to  accept  the  tender, 
but  may  insist  on  his  right  of  action  for  damages,  and  his  consent  to 
accept  payment  in  satisfaction  of  his  claim  is  necessary  in  order  to 
discharge  the  liability  of  the  debtor.    The  payment,  if  accepted,  is 


{a)  Wallace  v.  KeUall,  7  M.  &  W.  264; 
Smith  V.  Lovell,  10  C.  B.  6,  23;  Alexan- 
der V.  Dowie,  1  H.  &  N.  152;  25  L.  J. 
Ex.  281. 

(ft)  Nicholson  v.  Bevill,  4  A.  &  E. 
675;  and  see  Hillman  v.  Uncles,  Skin- 
ner, .391;  Tlmrmany.  Wild,  11  A.  &  E. 
4D2,  460;  per  Eyre,  C.J.,  Cheetham  v. 


Ward,  1  B.  &  P.  630,  633;  and  see  by 
and  to  whom  payment  may  be  made. 
post,  p.  942. 

( c)  See  Jones  v.  Broadhurst,  9  C.  B. 
173,  193;  Belshaw  v.  Bush,  11  C.  B. 
191,  207;  Thurman  v.  Wild,  11  A.  &  E. 
452;  post.  p.  048. 

(d)  See  ante,  p.  903. 


*  Ch.  IV,  Sect.  VII,  Leake. 
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then  made  not  in  performance  of  the  contract,  but  in  satisfaction  of 
the  right  of  action  arising  from  the  breach  of  it  (a). 

The  right  of  action  for  a  mere  money  debt  has  this  peculiarity,  that 
the  amount  of  damages  recoverable  is  liquidated  or  certain.  The 
measure  of  the  damages  is  the  amount  of  the  debt  together  with  the 
amount  of  interest,  if  any  interest  is  payable ;  but  the  debtor,  by 
wrongfully  detaining  a  mere  money  debt  beyond  the  time  when  it  is 
due,  does  not  render  himself  liable  for  any  pecuniary  consequences 
which  may  happen  to  the  creditor  by  reason  of  his  special  circum- 
stances, which  were  not  referred  to  or  contemplated  in  the  original 
contract  (b).  Hence  the  damages  for  the  mere  detention  of  the  debt 
are,  in  general,  what  are  called  "  nominal  damages,"  which  are  des- 
cribed as  meaning  in  fact  "  a  sum  of  money  that  may  be  spoken  of, 
but  that  has  no  existence  in  point  of  quantity."  The  existence  of 
nominal  damages  in  poiat  of  law  is,  however,  important,  because  it 
entitles  a  creditor,  in  certain  cases,  to  stand  upon  his  strict  right  to 
bring  an  action,  and  to  recover  therein  a  verdict  and  his  costs  (c). 

If  the  creditor,  being  entitled  to  claim  his  debt  together  with  nom- 
iual  damages  for  its  detention,  before  action  brought,  accepts  the 
amount  of  his  debt,  he  cannot  afterwards  commence  an  action  for  the 
nomiaal  damages  alone  (d).  But  where  payment  of  the  debt  only  has 
been  made  after  an  action  has  been  commenced  by  the  creditor  to  re- 
cover it,  the  latter  is  entitled  to  maintain  his  action  for  nominal  dam- 
ages and  the  costs  of  his  suit ;  the  payment  made  after  action  being 
taken  into  accoimt  as  against  the  debt  only,  and  not  as  necessarily 
covering  the  damages  for  the  detention  of  the  debt  (e).  Where  pay- 
ment is  made  and  accepted,  after  action  brought,  in  satisfaction  of 
debt,  damages,  and  costs,  the  creditor's  claim  is  completely  satisfied  and 
discharged,  and  there  is  a  complete  defence  to  the  action  arising  after 
the  commencement  of  the  suit  (/). 

Money  demands  differ  in  this  respect  from  claims  for  the  detention 
of  goods  which  a  person  is  bound  to  deliver ;  for  the  wrongful  deten- 
tion of  goods  entitles  the  claimant  to  substantial  damages  ;  a  subse- 
quent delivery  of  the  goods  does  not  affect  the  claim  for  the  detention, 
and  is  considered  only  in  mitigation  of  the  damages  (ff). 

(a)  Per  Parke,  B.,  Kington  v.  King-  (e)  Nosotti  v.  Page,  10  C.  B.  643 
ton,  11  M.  &  W.  233,  234;  per  Williams,  Cook  v.  Hopewell,  11  Ex.  555;  25  L.  J. 
J.,  Chambers -v.  Miller,  13  C  B.  N.  S.  Ex.  71;  Goodwin  v.  Cremer,  18  Q.  B 
125,  134;  32  L.  J.  C.  P.  30,  33.  757;  22  L.  J.  Q.  B.  ,30;  Kemp  v.  Balln 

(b)  See  "Damages."  10  Ex.  607;  Lowe  v.  Steele,  15  M.  &  W, 

(c)  See  per  Maule,  J.,   Beaumont  v.  380;  Bandall  v.  Moon,  12  C.  B.  261. 
Greathead,  2  C.  B.  494,  499;   Wilde  t.  (/)  Thame  v.  Boast,   12  Q.  B.  808, 
Clarkson,  6  T.  R.  303;  Joule  v.  Taylor,  Gell  v.   Burgess,  7  C.  B.   16;  and  see 
7 Ex.  58.  Henry-T.  Earl,    8  M.  &  W.  228;  and 

(d)  Beaumont  v.  Greathead,  2  C.  B.  Cook  v.  Hopewell,  11  Ex.  555 ;  25  L.  J. 
494;  and  see  Dixon  v.  Parkes,  1  Esp.  Ex.  71. 

110.  {g)  See  Griffiths  TT.  Owen,  IS  U.  &^. 

58. 
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Payment  in  satisfaction  of  debts  by  bond  and  covenant. — 

By  the  common  law  a  debt  acknowledged  as  due  under  seal,  as  a 
single  bond,  or  a  bond  with  a  condition  after  forfeiture,  or  a  cove- 
nant to  pay  a  present  money  debt,  could  not  be  discharged  by  mere 
payment  in  satisfaction;  sueh  debts  could  be  discharged  only  by 
matter  of  as  high  a  nature,  as  by  an  acquittance  under  seal  (a). 

But  by  the  statute  4  &  5  AJime,  c.  16,  s.  12,  it  was  enacted  that 
«  Where  any  action  of  debt  shall  be  brought  upon  any  single  bill,  or 
where  any  action  of  debt,  or  scire  facias,  shall  be  brought  upon  any 
judgment,  if  the  defendant  hath  paid  the  money  due  upon  such  bill 
or  judgment,  such  payment  shall  and  may  be  pleaded  in  bar  of  such 
action  or  suit ;  and  where  an  action  of  debt  is  brought  upon  any  bond 
which  hath  a  condition  or  defeasance  to  make  void  the  same  upon 
payment  of  a  lesser  sum  at  a  day  or  place  certain,  if  the  obligor,  his 
heirs,  executors  or  administrators  have,  before  the  action  brought, 
paid  to  the  obligee,  his  executors  or  administrators,  the  principal  and 
interest  due  by  the  defeasance  or  condition  of  such  bond,  though  such 
payment  was  not  made  strictly  according  to  the  condition  or  defeas- 
ance, yet  it  shall  and  may  nevertheless  be  pleaded  in  bar  of  such 
action,  and  shall  be  as  effectual  a  bar  thereof,  as  if  the  money  had 
been  paid  at  the  day  and  place  according  to  the  condition  or  defeas- 
ance, and  had  been  so  pleaded."  This  enactment  does  not  enable  the 
obligee  to  discharge  his  liability  by  tender  of  payment  post  diem,  if 
refused  by  the  obligor  {b). 

And  by  s.  13  of  the  same  statute  it  is  enacted,  "that  if  at  any  time 
pending  an  action  upon  any  such  bond  vrith  a  penalty,  the  defendant 
shall  bring  into  the  Court  where  the  action  shall  be  depending  all  the 
principal  money  and  interest  due  on  such  bond,  and  also  all  such  costs 
as  have  been  expended  in  any  suit  or  suits  in  law  or  equity  upon  such 
bond,  the  said  money  so  brought  in  shall  be  deemed  and  taken  to  be 
in  full  satisfaction  and  discharge  of  the  said  bond,  and  the  Court 
shall  and  may  give  judgment  to  discharge  every  such  defendant  of 
and  from  the  same  accordingly."  This  enactment  is  practically  super- 
seded by  the  Common  Law  Procedure  Act,  1860,  23  &  24  Vict.  c.  126, 
s.  25,  which  enacts  that  "  in  any  action  brought  upon  a  bond  which 
has  a  condition  or  defeasance  to  make  void  the  same  upon  payment 
of  a  lesser  sum  at  a  day  or  place  certain,  with  a  penalty,  it  shall  be 
lawful  for  the  defendant,  by  leave  of  the  Court,  or  a  judge,  and  upon 
such  terms  as  they  or  he  shall  think  fit,  to  pay  into  Court  a  sum  of 
money  to  answer  the  claim  of  the  plaintiff  in  respect  of  such  bond ;  and 
such  payment  into  Court  shall  be  made  and  pleaded  in  like  manner 
and  according  to  the  provisions  of  the  '  Common  Law  Procedure  Act, 

(a)  NichoVs  Case,  5  Co.  Rep.  43  a  ;       Masney  v.  Johnson,  1  Ex.  241,  253. 
Blake's  Case,  6  Co.  Rep.  43  b;  and  see  (5)  See  ante,  p.  917. 
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1852,'  and  the  like  proceedings  may  be  had  and  taken  thereupon  as 
to  costs  and  otherwise." 

Transactions  constituting  payment.— Certain  transactions  may 
by  agreement  of  the  parties  be  made  equivalent  to  payment,  and  are 
so  regarded  inlaw,  of  which  the  following  are  examples : — 

Payment  of  smaller  sum  tlian  the  debt. — Payment  of  a  smaller 
sum  in  satisfaction  of  a  greater  liquidated  debt,  only  operates  as  a 
discharge  pro  tanto,  and  cannot  in  law  discharge  the  whole  debt  with- 
out some  valid  consideration  for  abandoning  the  residue  (a).  But 
payment  of  a  smaller  sum  may  amount  to  a  discharge  of  a  larger 
debt,  where  it  is  made  under  a  valid  agreement  to  that  effect ;  as, 
where  it  is  agreed  to  be  paid  at  an  earlier  day  (b) ;  where  it  is  agreed  to 
be  paid  by  a  third  party  (c) ;  or  where  it  is  paid  as  a  composition  for 
the  debt  under  an  arrangement  between  the  debtor  and  his  creditors 
(d). 

Payment  of  a  smaller  sum  in  satisfaction  of  a  larger  amount 
claimed  for  an  unliquidated  demand  may  operate  as  a  valid  discharge 
(e) ;  so,  payment  of  a  smaller  sum,  under  an  agreement  to  abandon 
a  defence  to  an  action  and  pay  costs,  may  be  pleaded  in  satisfaction 
of  a  larger  demand  (/).  A  negotiable  security  for  a  smaller  amount 
given  and  accepted  in  satisfaction  of  a  larger  debt  will  operate  effect- 
ually in  discharge  of  it  (ff). 

Setting  off  cross  items  in  account. — Where  an  account  is  stated 
between  two  parties  respecting  items  due  on  both  sides  of  the  account, 
and  it  is  agreed  between  them  that  the  items  admitted  on  the  one  side 
shall  be  set  off  against  the  items  admitted  on  the  other,  so  as  to  leave 
the  balance  only  due  and  payable,  the  transaction  is  equivalent  to  pay- 
ment of  the  debts  so  set  off  (h).  "  The  way  in  which  an  agreement  to  set 
one  debt  against  another  of  equal  amount,  and  discharge  both,  proves 
a  plea  of  payment  is  this :  if  the  parties  met,  and  one  of  them  actually 
paid  the  other  in  coin,  and  the  other  handed  back  the  same  identical 
coin  in  payment  of  the  gross  debt,  both  would  be  paid.  When  the 
parties  agree  to  consider  both  debts  discharged  without  actual  pay- 

(a)  Pinners  Case,  5  Co.  Eep.  117  a;  513;  TTeJ&y  v.  Drake,  1  C.  &  P.  557. 

Cumber  v.    Wane,  1  Strange,  426;     1  {d)  Steinman   v.   Magnus,   11  East, 

Smith's  L.  C.  5th  ed.  288;  Fitch  v.  8ut-  390;    Evans  v.  Powis,  1  Ex.  601,  606. 

ton,  5  East,  280;  Sibree  v.  Tripp,  15  M.  (e)  Wilkinson  v.  Byers,  1  A.   &  E. 

&  W.  23,  30,  33,  37;   Wright  v.  Acres,  106;  Sityree  v.  Tripp,  15  M.  &  W.  23, 36. 

6  A.  &  E.  726;  Down  v.  Matcher,  10  A.  (/)  Cooper  v.  Parker,  15  C.  B.  822; 

&  E.  121;  Mitchell  v.  Gragg,  10  M.  &  23  L.  J.  C.  P.  41;  and  see  Crowther  v. 

W.  367,  371;  see  remarks  of  Erie,  J,,  in  Farrer,  15  Q.  B.  677. 

Turner  v.  Collins,  20  L.  J.  Q.  B.  259;  2  (g)  Sibree  v.  Tripp,  15  M.  &  W.  23. 

L.  M.  &  P.  99.  (ft)  Sutton  v.  Page,  3  C.  B.  204;  Cal- 

(6)  Pinnel's  Case,  5  Co.  Kep.  117  a;  lander  v.  Howard,  10  C.  B.  290;    sea 

Sibree  v.  Tripp,  15  M.  &  W.  23,  31,  34;  Clark  v.  Alexander,  8  Scott,  N.  B.  147, 

Fitch  V.  Sutton,  5  East,  230,  233.  163. 
'^(c)  See  Lewis  v.  Jones,  4  B.  &  C.  506, 
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ment  it  has  the  same  effect,  because  m  contemplation  of  law  a  pecu- 
niary transaction  is  supposed  to  have  taken  place  by  which  each  debt 
was  then  paid  "  («).  A  written  memorandum  of  such  a  transaction, 
constituting  a  payment  by  a  set-off  of  cross  debts,  is  a  receipt  and 
requires  a  receipt  stamp  (S). 

A  payment  thus  effected  has  the  full  effect  of  payment  in  taking  a 
debt  out  of  the  operation  of  the  Statute  of  Limitations  (c) ;  but  the 
mere  existence  of  items  on  both  sides  in  an  open  account,  there  being 
no  agreement  to  set  them  off  against  one  another  in  payment,  is  in- 
effective in  discharging  the  items,  or  in  preventing  the  operation  of 
the  Statute  of  Limitation  (d).  Where  some  of  the  earher  items  ad- 
mitted on  one  side  are  barred  by  the  Statute  of  Limitation,  they  are 
effectually  paid  by  the  items  allowed  against  them  on  the  other  side, 
and  the  claim  for  the  balance  is  not  affected  by  the  statute  (e). 

As  an  account  stated  respecting  a  debt  is  not  conclusive  as  to  the 
amount,  a  payment  of  the  amount  stated  in  account  is  no  answer  to  a 
claim  for  a  larger  sum  in  respect  of  the  same  debt,  but  operates  as 
payment  only  to  the  amount  of  the  sum  paid  (/). 

Bill  or  note  taken  on  account  of  the  debt— A  negotiable  security, 
as  a  bill  of  exchange  or  promissory  note,  may  be  given  and  taken  for  and 
on  account  of  a  simple  contract  debt  and  will  operate  as  a  conditional 
payment,  that  is,  a  payment  if  the  security  is  paid  when  due  (g) ; 
such  payment,  however,  is  defeasible  by  the  dishonor  of  the  security, 
so  that  if  the  security  is  not  paid  at  maturity  there  is  no  discharge, 
and  the  original  debt  remains  in  force  (h).  So,  the  giving  and  taking 
of  a  negotiable  check  on  a  banker  for  and  on  accoimt  of  a  debt  is 
equivalent  to  payment,  until  it  has  been  presented  for  payment  and 
refused  (^).  If  the  security  is  duly  paid  the  transaction  is  equiva- 
lent to  payment  of  the  original  debt,  and  should  be  pleaded  as  a  dis- 
charge by  payment  (j).  While  the  negotiable  security  given  for  and 
on  account  of  the  debt  is  running,  and  tmtil  it  has  arrived  at  maturity, 
it  suspends  the  right  of  action,  and  affords  a  good  defence  to  an  action 

(a)  Per  Lord  Campbell,  C.J.,  Living-  Belshaw  v.  Biish,  11  C.  B.  191,  202,  204; 

stone  v.  WTdting,  15  Q.  B.  722,  723;  see  and  see  James  v.  Williams,  13  M.  «fe  W. 

Sturdy  v.  Amaud,  3  T.  R.  599.  828;  Plimley  v.  Westley,  2  Bing.  N.  C 

ib)  Livingstone  v.  Wliiting,  supra.  249. 

c)  Scholey  v.  Walton,  12  M.  &  W.  (h)  Puckford  v.  Maxwell,  6  T.  R.  52; 

510;    Worthington  v.  Grimsditch,  7  Q.  Owenson\.  Morse,  7T.  K.  64;   Valpy  v. 

B.479.  OafceJey,16Q.  B.  941;  GriffithsT.  Perry, 

id)  Cottam  v.  Partridge,  4  M.  &  G.  1  E.  &  E.  680;  28  L.  J.  Q.  B.  204. 

271.  (i)  Per  Patteson,  J.,  Pearce  v.  Davis, 

(e)  Ashby  v.  James,  11  M.  &  W.  542;  1  M.  &  Rob.  365;  and  see  HoughY.  May, 

Clark  V.  Alexander,  8  Scott,  N.  R.  147,  4  A.  &  E.  954;  Caine  v.  Cmlton,  1  H. 

166.  &  C.  764;  32  L.  J.  Ex.  97. 

(J)  Smithy.  Page,  15  M.  &  W.  683;  (j)  Feam  v.  Cochrane,  4  0.  B.  274; 

Perry  \.  Attwood,  6  E.  &  B.  691;  25  L.  Thome  v.  Smith,  10  C.  B.  659;    see 

J.  Q.  B.  408.  Smart  v.  Nokes,  6  M.  &  G.  911. 

(g)  Kearslakev,  Morgan,  5  T.  R.  618; 
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to  recover  the  debt,  which  must  be  pleaded  specially  according  to  the 
facts  (a). 

Bill  or  note  taken  in  satisfaction  of  the  debt.— A  bill  of  exchange 
or  promissory  note  may  be  given  and  taken  in  satisfaction  and  dis- 
charge of  a  debt,  so  as  to  operate  as  an  absolute,  and  not  merely  as  a 
conditional  payment ;  the  risk  of  the  dishonor  of  the  instrument  then 
rests  upon  the  creditor,  and  not  upon  the  debtor,  and  the  subsequent 
dishonor  does  not  revive  the  origiaal  debt  (b).  Thus,  where  the  de- 
fendant pleaded  that  the  plaintiff  accepted  a  promissory  note  ia 
satisfaction  and  discharge  of  the  debt  sued  for,  the  replication  of  the 
plaintiff,  that  the  note  was  not  paid  when  due,  was  held  bad  (c). 

Whether  a  security  is  given  and  accepted  in  satisfaction  and  dis- 
charge of  a  debt  or  merely  on  account  of  a  debt,  that  is  to  say,  whether 
it  is  given  and  accepted  as  an  absolute  or  a  conditional  payment,  de- 
pends on  the  intention  shown  by  the  parties  in  the  transaction,  and 
is  a  question  of  fact  (d).  An  allegation  in  a  plea,  that  bills  were  taken 
"  in  payment  of  "  a  debt,  does  not  necessarily  mean  that  they  were 
taken  in  satisfaction  of  it,  but  is  open  to  the  construction  that  they 
were  taken  «  for  and  on  account "  of  the  debt  (e) ;  so,  an  allegation 
that  a  bill  was  given  in  «  discharge  "  was  held  to  import  no  more  than 
that  the  bO  was  given  «  for  and  on  account  of  "  the  debt  (/).  If  the 
creditor  has  the  offer  of  cash  in  payment  of  his  debt,  but  takes  a  bill 
in  preference  and  for  his  own  accommodation,  it  is  equivalent  to 
payment  in  cash,  and  is  an  effectual  discharge  of  the  debt ;  and  upon 
dishonor  of  the  bill  the  creditor  cannot  have  recourse  to  his  original 
claim  (ff).  But  where  it  merely  appears  that  the  creditor  has  taken 
a  bill,  and  does  not  appear  that  he  had  the  choice  of  cash  instead,  it 
is  presumed  that  the  bill  is  taken  as  payment  only  conditionally  upon 
its  beiag  paid ;  and  upon  its  dishonor  the  creditor  retains  his  remedy 
for  his  original  debt  (h).  Taking  a  check  of  the  debtor  himself  upon 
a  banker,  for  immediate  payment,  in  preference  to  cash,  does  not  pre- 
clude the  creditor  resorting  to  his  original  claim,  if  the  check  is  duly 
presented  and  dishonored ;  for  it  is  accepted  merely  as  a  particular  form 
of  cash  payment  (i). 

Taking  security  for  smaller  sum  than  the  debt.— As  the  actual 
payment  of  a  smaller  sum  in  discharge  of  a  debt  of  larger  amount  can 

(a)  See  Bullen  and  Leake,  Free.  PI.  (g)  Marsh  v.  Pedder,  4  Camp.  257; 

2nd  ed.  464.  Strong  v.  Hart,  6  B.  &  C.  160;  Smith  v. 

(6)  Sard  v.  Bfiodes,  1  M.  &  W.  153;  Ferrand,  7B.  <feC.  19;  Anderson  y.  ITU- 
Lewis  V.  Lyster,  2  C.  M.  &  R.  704.  lies,  12  C.  B.  499;  see  Everett  y.  Collins, 

(c)  lb.  2  Camp.  515;  Bobinson  v.  Bead,  9  B.  & 

{a}  Goldshede  v.  Cottrell,  2  M.  &  W.  C  449. 

20.  (h)  Bobinson  v.  Bead,  9  B.  &  C.  449. 

(e)  Maillardv.  Duke  of  Argyle,  6  M.  (i)  Everett  v.  Collins,  2  Camp.  515; 

&  G.  40.  explained  in  Smith  v.  Ferrand,  7  B.  & 

(/)  Kemp  V.  Watt,  15  M.  &  W.  672.  C.  19,  25. 
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only  operate  as  payment  pro  tanto,  and  cannot  operate  as  a  discharge 
of  the  whole,  so  a  security  for  a  smaller  amount  given  and  taken  for 
and  on  account  of  a  larger  debt  cannot  operate  as  a  conditional  pay- 
ment for  more  than  the  amount  will  cover  (a)  ;  but  a  negotiable  se. 
curity  for  a  smaller  amount  may  be  taken  in  satisfaction  and  discharge 
of  a  larger  debt,  and  will  operate  effectually  in  discharge  of  it  (b). 

Taking  security  on  which  debtor  is  primarily  liable.— If  the 
debtor  is  himself  primarily  liable  on  the  bill  or  note  given  on  account 
of  the  debt,  as  being  acceptor  of  the  bill  or  maker  of  the  note,  and 
so  bound  himself  to  pay  it  at  maturity,  it  is  necessary  for  him  to  al- 
lege and  prove,  in  answer  to  an  action  for  the  debt,  that  the  in- 
strument is  not  yet  due,  or,  if  overdue,  that  the  plaintiff  has  indorsed 
it  away  so  as  to  render  him  liable  upon  it  to  a  third  party,  or  other 
circumstances  excusing  the  non-payment  of  it.  Thus,  a  plea,  merely 
stating  that  the  defendant  delivered  to  the  plaintiff  for  and  on  account 
of  the  debt  a  promissory  note  payable  to  plaintiff's  order  six  months 
after  date,  and  not  stating  that  the  note  was  still  running,  or  any  ex- 
cuse for  non-payment,  was  held  bad  on  demurrer  (c). 

Taking  security  on  which  debtor  is  secondarily  liable.— If  the  de- 
fendant is  only  secondarily  liable,  as  drawer  or  indorser  of  a  bill,  or 
indorser  of  a  note,  the  mere  giving  of  such  instrument  to  the 
plaintiff  for  and  on  account  of  the  debt  is  a  suW^cieat  prima  facie  de- 
fence, even  if  it  is  overdue ;  and  it  lies  upon  the  plaintiff  to  allege  and 
prove  the  dishonor  of  it  (d).  And  in  such  case  the  plaintiff  is  bound 
to  take  all  the  steps  necessary  to  obtain  payment  and  to  secure  the 
rights  of  the  defendant  upon  the  instrument,  in  case  of  its  dishonor ; 
he  is  bound  to  present  it  for  payment  when  due,  and,  if  dishonored, 
to  give  due  notice  of  dishonor ;  and  if  by  the  neglect  of  the  plaintiff  to 
do  this  the  defendant  is  deprived  of  his  rights  upon  the  instrument, 
he  is  discharged  from  liability  not  only  upon  the  instrument,  but  also 
for  the  original  debt  (e). 

The  debtor  gave  to  his  creditor  for  and  on  accoimt  of  the  debt 
promissory  notes  payable  to  bearer  on  demand  of  a  bank  which  had 
then,  unknown  to  the  parties,  stopped  payment ;  the  creditor  did  not 
circulate  the  notes  nor  did  he  present  them  for  payment,  but  some 
days  afterwards  required  his  debtor  to  take  back  the  notes,  which  he 
refused  to  do ;  it  was  held  that  the  creditor  by  his  neglect  to  present 
the  notes  for  payment,  and  give  notice  of  the  nonpayment  to  the 


(a)  Thomas  v.  Heathom,  2  B.   &  C.  (d)  Price  v.  Price,  16  M.  &  W.  232, 

477.  241. 

(6^  Sibree  v.  Tripp,  15  M.  &  W.  23.  (e)  Bridges  v.  Berry,  3  Taunt.  130; 

(c)  Price  \.  Price,  16  M.  &  W.  232;  Soward  v.  Palmer,  8  Taunt.  277;  Car 

and  see  Goldshede  v.  Cottrell,  2  M.  &  midge  v.  Allenby,  6  B.  &  C.  373,  382; 

W.  20;  Simon  v.  Lloyd,  2  C.  M.  &  E.  Peacock  v.  Pursell,  14  C.  B.  N.  S.  728; 

187.  32  L.  J.  C.  P.  266. 
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debtor,  had  discharged  the  debtor  from  liability  (a).  In  a  similar  case 
where  the  promissory  notes  of  a  bank,  payable  to  bearer  on  demand, 
were  delivered  for  and  on  account  of  a  debt,  the  bank  having  pre- 
viously stopped  payment  without  the  knowledge  of  the  parties,  and 
the  creditor  before  a  reasonable  time  for  presenting  the  notes  discovered 
the  insolvency  of  the  bank,  and  within  a  reasonable  time  after  such 
discovery  gave  his  debtor  notice  of  it  and  offered  to  return  the  notes, 
it  was  held  that  the  creditor  might  recover  upon  his  original  debt  {&), 
Where  the  bill  indorsed  by  the  debtor  to  the  creditor  was  valueless 
for  want  of  a  sufficient  stamp,  it  was  held  that  notice  of  dishonor 
was  unnecessary,  and  that  the  creditor,  though  he  had  given  no  notice, 
might  recover  his  original  debt  (c). 

If  the  debtor  pays  his  creditor  by  a  check  or  order  on  a  banker  for 
the  payment  of  money,  the  check  must  be  presented  within  a  reason- 
able time,  after  which  the  creditor  holds  it  at  his  own  risk  against  the 
insolvency  of  the  banker ;  and  if  in  consequence  of  his  neglect  to 
present  the  check  the  money  is  lost,  the  debtor  is  discharged.  The 
day  after  the  receipt  of  the  check  is  held,  ta  general,  to  be  the  reason- 
able time  for  presentment,  or,  if  the  parties  are  at  a  distance,  for 
posting  it  for  presentment  (d).  A  biU  of  exchange  accepted  generally, 
but  payable  at  a  banker's,  has  not  the  same  effect  in  throwing  the  risk 
upon  the  holder  after  the  bill  is  due,  because  the  holder,  though 
authorized,  is  not  bound  to  present  it  at  the  banker's  (e). 

If  the  debtor  is  not  a  party  to  the  bill  or  note  given  for  and  on  ac- 
count of  the  debt,  he  is  not  entitled  to  notice  of  dishonor,  nor  does  the 
negligence  of  the  creditor  in  dealing  with  the  instrument  affect  him, 
or  prevent  the  debt  from  reviving  upon  dishonor  of  the  instrument ; 
thus,  where  a  bUl  was  drawn  by  the  creditor  upon  and  accepted  by  a 
third  party  for  and  on  account  of  the  debt,  upon  dishonor  of  the  bill 
the  creditor  was  held  entitled  to  recover  his  debt  without  any  notice 
to  the  debtor  (/).  So,  where  the  bUl  was  drawn  and  accepted  by 
strangers  and  indorsed  by  the  drawer  to  the  creditor  for  and  on  ac- 
count of  the  debt,  the  dishonor  of  the  bUl  was  held  to  revive  the  debt, 
although  no  notice  of  dishonor  was  given  either  to  the  debtor,  or  to 
the  drawer  (^r). 

Loss  of  negotiable  secnrity  taken  for  the  debt.— The  creditor 
may  lose  his  remedy  for  the  debt,  by  the  loss  of  a  negotiable  instru- 

(o)  Camidge  v.  Allenby,  6  B.  &  C.  Bailey  v.  Bodenham,  16  C.  B.  N.  S. 

373;  and  see  Bogers  v.  Longford,  1  C.  &  288;  33  L.  J.  C.  P.  252;  see  Bickford-v. 

M.  637.  Bidge,  2  Camp.  537;  Hare  v.  Henty,  30 

(h)  Bobson  v.   Oliver,  10  Q.  B.  704;  L.  J.  C.  P.  302. 

Turner  v.  Stones,  ID.&L.  122.  (e)  Turner  v.  Hayden,  4  B.  &  C.  1. 

(c)  Cundy  v.  Marriott,  1  B.  &  Ad.  (/)  Swinyard  v.  Bowes,  5  M.  <fe  S.  62. 
696.  {g)  Bishop  v.  Bowe,  3  M.  &  S.  362; 

(d)  Alexander  v.  Bvrchfield,  7  M.  &  and  see  Van  Wart  v.  Woolley,  3  B.  & 
G.  1061;  Bobinson  v.  Hawksford,  9  Q.  C.  439. 

B.  52:  Laws  v.  Band,  27 L.  J.  C.  P.  76; 
Vol.  Il-ai 
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ment  taken  by  him  from  the  debtor  on  account  of  the  debt ;  as,  where 
the  creditor  took  from  his  debtor  a  bill  of  exchange  indorsed  by  him 
in  blank,  and  lost  it,  it  was  held  that  he  could  not  sue  for  his  original 
debt  (a)  So,  where  the  debtor  accepted  a  bill  payable  to  his  creditor's 
order,  the  creditor  having  lost  the  bill  could  not  sue  for  his  debt  (b)  • 
and  it  was  held  to  be  immaterial  that  the  creditor  had  not  indorsed 
it  before  the  loss  (c).  In  a  case  where  the  lost  bill  got  back  to  the  pos- 
session of  the  debtor,  it  was  held  that  the  creditor  was  no  longer  bound 
by  the  payment  by  the  bill,  and  might  resort  to  his  original  debt  (d). 
The  loser  of  a  negotiable  instrument  may  obtain  relief  in  equity,  or 
imder  the  Common  Law  Procedure  Act,  1854, 17  &  18  Vict.  c.  125,  s. 
87,  upon  giving  a  sufficient  indemnity  to  the  parties  liable  on  the  in- 
strument (e). 

Bill  or  note  taken  for  a  specialty  debt. — A  negotiable  security 
given  merely  on  account  of  a  specialty  debt  has  no  efifect  in  dis- 
charging it,  or  in  suspending  the  remedy  upon  it,  imtil  such  security  is 
actually  paid  (f).  Thus,  a  promissory  note  given  on  account  of  rent  due 
under  a  demise  does  not  extinguish  the  claim  for  rent  nor  suspend  the 
right  of  distress,  the  rent  (whether  the  demise  be  by  parol  or  deed) 
being  a  debt  of  equal  degree  Avith  a  debt  by  specialty  (g).  So,  the 
giving  of  bills  of  exchange  on  account  of  money  due  under  a  bond 
conditioned  for  the  payment  of  money  constitutes  no  defence 
to  an  action  on  the  bond  (h).  A  bill  of  exchange  given  on  accoimt 
of  a  debt  covenanted  to  be  paid,  and  secured  by  a  bill  of  sale,  does  not 
suspend  the  debt,  or  the  right  to  take  possession  under  the  bill  of  sale 
(i).  And  if  a  biU  be  given  on  account  of  a  debt  due  under  a  cove- 
nant to  pay  money,  and  judgment  be  recovered  on  the  bill,  it  is  no 
defence  to  an  action  on  the  covenant ;  for  the  judgment  alone,  though 
it  merges  the  security,  is  no  payment  without  execution,  and  the  cov- 
enant remains  unsatisfied  (j).  A  promissory  note  given  on  account 
of  a  judgment  debt  does  not  suspend  the  remedy  on  the  judgment ; 
but  it  is  not,  on  that  account,  without  a  consideration  to  support  it, 
for  the  agreement  by  the  judgment  debtor  to  suspend  his  remedy, 
evidenced  by  his  taking  the  note  on  account  of  it,  is  a  sufficient  con- 
sideration (k). 

Ooods  taken  in  payment. — H  it  is  agreed  between  the  creditor 

(a) 

(c)  Crowe  v.  Clay,  supra ;    and  see  C.  454. 

Bamuz  v.  Crowe,  1  Ex.  167;  overruling  (i)  Bramwell  v.  Eglington,6  B.  &  S. 

Bolt  V.  Watson,  4  Bing.  273.  39;  33  L.  J.  Q.  B.  130. 

{d)  Widders  v.  Gorton,  1  C.  B.  N.  S.  (j)  Drake  v.   Mitchell,   S  East,   251; 

576;  26  L.  J.  C.  P.  165.  and  see  Tarleton  v.  Allhusen,  2  A.  &  E. 

(«)  See  ante,  p.  901.  32. 

(/)  Davis  V.  Oyde,  3  A.  &  E.  633.  {k)  Baker  v.  Walker,  14  M.  &  W.  465. 
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(6)  Crowe  v.  Clay,  9  Ex.  604.  (h)  Worthington  v.  Wigley,  3  Bing.  N. 
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and  the  debtor  to  take  goods  at  a  fixed  value  in  payment  of  so  much, 
of  the  debt,  the  delivery  and  acceptance  of  the  goods  may  be  regarded 
as  payment  in  discharge  of  the  debt  (a).  The  delivery  of  goods 
agreed  to  be  taken  by  the  creditor  as  equivalent  to  money  has  the 
effect  of  part  payment  in  preventing  the  operation  of  the  Statute  of 
Limitation  (5).  The  delivery  of  goods  agreed  to  be  taken  as  an 
equivalent  for  money  is  also  held  to  be  a  payment  -withia  the  enact- 
ment of  the  bankruptcy  law,  which  protects  bond  fide  payments 
against  the  consequences  of  any  prior  act  of  bankruptcy  of  the 
debtor  of  which  the  creditor  at  the  time  of  receiving  payment  had  no 
notice  (c). 

Payment  according   to   directions  of   the   creditor. — If  the 

creditor  requests  his  debtor  to  pay  the  debt  in  a  particular  manner, 
and  the  debtor  pays  it  accordingly,  it  is  a  good  payment  and  dis- 
charges the  debt ;  as,  where  the  creditor  wrote  to  his  debtor  at  a 
distance  requiring  him  to  remit  the  balance  of  his  account,  and  the 
defendant  remitted  a  bank  bill  which  was  retained,  though  the  amount 
was  objected  to,  it  was  held  that  there  was  sufficient  proof  of  pay- 
ment of  the  amount  of  the  bill  {d).  If  the  creditor  directs  his  debtor 
to  remit  the  money  in  biUs  by  post,  and  the  debtor  does  so  in  the 
regular  manner,  and  it  is  lost,  the  debtor  is  discharged  (e).  If  the 
debtor  sends  a  check,  without  authority  from  his  creditor  to  remit  in 
that  form,  the  creditor  is  not  bound  to  accept  it  as  payment,  and  may 
commence  an  action  without  sending  it  back  (/).  So,  where  the 
debtor  sent  a  post-office  order,  without  authority  or  request  to  remit 
m  that  form,  it  was  held  not  to  be  payment,  and  that  the  creditor  was 
not  obliged  to  send  the  order  back  {g).  If  the  creditor  requests  his 
debtor  to  pay  the  money  to  a  banker  and  he  does  so,  that  constitutes  a 
good  payment ;  so,  where  the  debtor  kept  an  account  at  the  banker's 
to  whom  he  was  requested  to  pay  the  debt,  and  by  his  instructions 
the  sum  was  transferred  from  the  credit  of  his  own  account  to  that 
of  his  creditor,  it  was  held  to  be  a  good  payment,  though  the  banker 
failed  the  next  day  and  before  the  creditor  received  notice  of  the 
transfer  (A).  Though  no  special  directions  are  given  about  the  mode 
of  payment,  if  it  is  made  in  the  usual  way  of  business,  the  debtor  is 
discharged  (i).    An  order  or  authority  given  by  a  creditor  to  his 

(a)  SeejBawds  V.  Bwrton,  9East,  349;  Noakes,  Feake,  67;  Hawkins  v.  Butt, 

Saxty  V.  Wilkin,  11  M.  &  W.  622.  ib.  186. 

(6)  Hart  v.  Nash,  2  C.  M.  &  K.  337;  (f)  Hough  v.  May,  4  A.  &  E.  954. 

Hooper  V.  Stephens,  4  A.  &  E.  71;  Blair  (g)  Gordon  v.  Strange,  1  Ex.  477. 

V.  Ormond,  17  Q.  B,  423;  20  L.  J.  Q.  B.  (h)  Eyles  v.  Ellis,  4  Bing.  112;  and 

444.  see  per  Alderson,  B.,  Kaye  v.  Brett,  5 

(c)  Carman  v.  Wood,  2  M.  &  W.  465;  Ex.  269,  273. 

and  see  B.  L.  C.  Act,  1849,  s.  133.  (i)  Per  Lord  Kenyon,  Warwicke  v. 

(d)  Cainey.  Coulton,  1  H.  &  C.  764;  J^oafces,  Peake,  67 ;  and  see  Hardman  v. 
32  L.  J.  Ex.  97.  Bellhouse,  9  M.  &  W.  596. 

(e)  Per  Lord  Kenyon,    Warwicke  v. 
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debtor  to  pay  the  debt  to  a  third  person,  if  acted  upon,  operates  as  a 
payment  of  the  debt ;  but  the  order  alone  does  not  affect  the  right  of 
the  creditor  to  sue  for  the  debt  («). 

Receipt  given  Iby  creditor — A  written  receipt  or  admission  by 
the  creditor  of  the  payment  of  the  money  is  prima  facie  evidence 
against  the  creditor  that  the  amount  stated  in  it  was  paid ;  but,  unless 
it  is  executed  with  the  formality  of  a  deed,  it  is  not  conclusive  evi- 
dence, and  it  is  competent  for  the  creditor  to  adduce  other  evidence 
to  contradict  or  explain  it,  and  to  show  that  the  money  was  not  in 
fact  paid  (5).  Accordingly,  it  was  held  that  a  receipt  on  the  back  of  a 
bUl  of  'exchange  might  be  explained  by  evidence  showing  that  the 
payment  acknowledged  was  made  not  in  discharge  of  the  bill,  but  as 
the  purchase  money  for  it,  so  that  it  remained  negotiable  (c).  In  an 
action  brought  by  two  eo- trustees  for  the  recovery  of  money,  for  which 
the  defendant  produced  a  receipt  signed  by  one  of  the  plaintiffs,  it  was 
held  that  this  was  not  conclusive,  and  that  evidence  was  properly 
admitted  to  show  that  the  giving  of  the  receipt  was  a  fraud  on  the 
cestui  que  trust,  and  that  the  money  had  not  iu  fact  been  paid  (<?). 
In  an  action  by  partners  brought  to  recover  a  debt,  they  are  not 
concluded  by  a  receipt  signed  by  one  of  them,  but  may  give  evidence 
to  show  that  the  receipt  was  given  by  the  one  m  fraud  of  the  others 
(e).  So,  where  two  persons  were  charged  with  money  upon  a  receipt 
signed  by  both,  it  was  held  to  be  competent  for  one  of  them  to  dis- 
charge himself  by  showing  that  the  other  in  fact  received  all  the 
money  (/).  The  plaintiff,  iu  order  to  protect  his  goods  from  his  credi- 
tors, made  a  colorable  sale  of  them  to  the  defendant  by  delivering  to 
him  possession  together  with  a  priced  invoice  and  a  receipt  for  the 
price ;  it  was  held  that  he  was  not  afterwards  concluded  by  these  doc- 
uments as  against  the  defendant,  but  might  show  the  real  nature  of 
the  transaction  and  recover  his  goods  (g) . 

The  usual  formal  acknowledgment  in  a  policy  of  marine  insurance 
of  the  receipt  of  the  premium  is  conclusive  on  the  underwriter  as 
against  the  assured,  because  in  the  recognized  course  of  business  be- 
tween underwriters  and  brokers  a  running  account  is  kept,  in  which 
the  underwriter  accepts  the  broker  as  his  debtor,  and  the  assured  is 
authorized  to  give  credit  to  the  broker  upon  the  faith  of  such  receipt ; 
the  broker  is  entitled  to  recover  from  the  assured  the  amount  of  the 
premiums  for  which  he  is  debited  by  the  underwriter,  although  there 

(a)  Cochrane  v.  Green,  9  C.  B.  N.  S.  (e)  Farrar  v.  Hutchinson,  9  A.  &  E. 

448;  30  L.  J.  C.  P.  97;  and  see  Chap.  641;  Henderson  v.  Wild,  2  Camp.  561. 

XVII,  "Assignment  of  Contracts."  (A  Straton  v.  Rnstall,  2  T.  E.  366. 

(6)  Graves  v.  Key,  8  B.  &  Ad.  313,  [g]  Bowes  v.  Foster.  2  H.  &  N.  779; 

318  (a);  Foster  v.  Dawber,  6  Ex.  839.  27  L.  J.  Ex.  262;  overruling  Alner  v. 

(c)  Graves  v.  Key,  3  B.  &  Ad.  313.  George,  1  Camp.  392. 

(d)  Skaife  v.  Jackson,  3  B.  &  C  421. 
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has  been  no  actual  payment ;  but  as  between  the  broker  and  the  under- 
writer, the  same  receipt  may  be  disputed  (a).  And  in  general,  if  the 
creditor  gives  an  agent  of  the  debtor  a  receipt  for  money  due  from 
the  debtor,  on  the  faith  of  which  he  deals  differently  with  his  agent, 
the  debtor  is  discharged  though  the  creditor  was  not  actually  paid  in 
money  (b). 

By  the  16  «fc  17  Vict.  c.  59  a  stamp-duty  of  Id.  is  charged  upon  a 
"  receipt  or  discharge  given  for  or  upon  the  payment  of  money  amoun- 
ting to  £2  or  upwards,"  and  by  the  43  Geo.  III.  c.  126,  s.  5,  a  person 
who  shall  have  paid  a  debt  may  require  the  receiver  to  give  a  written 
acknowledgment  of  the  receipt  of  the  money  upon  a  stamped  receipt, 
and  demand  payment  of  the  amount  of  the  stamp  duty,  under  a  pen- 
alty of  £10  for  refusing  (c).  By  the  Stamp  Acts  a  receipt  liable  to 
the  duty  cannot  be  given  in  evidence,  or  admitted  to  be  good  or  avail- 
able in  law,  or  equity,  unless  properly  stamped ;  but  the  payment 
may  be  proved  by  other  evidence,  notwithstanding  an  unstamped 
receipt  in  writing  was  given ;  and  the  unstamped  receipt  may  be  used 
to  refresh  the  memory  of  a  witness  who  is  called  to  prove  the  pay- 
ment (d). 

Receipt  under  seal- — ^A  receipt,  or  acknowledgment  of  payment, 
made  under  seal  and  with  the  formalities  of  a  deed,  operates  as  an 
estoppel  in  law  on  the  party  executing  it,  that  is,  it  is  conclusive  accord- 
ing to  the  terms  of  the  deed,  and  cannot  be  contradicted  by  other 
evidence  (e).  A  deed  contained  a  recital  that  it  had  been  agreed  to 
pay  a  certain  sum  of  money,  and  subsequently  contained  an  acknowl- 
edgment "  of  the  said  sum  being  now  so  paid  as  hereinbefore  is  men- 
tioned ; "  it  was  held  that  the  acknowledgment  was  qualified  by  the 
recital  to  which  it  referred  and  which  stated  only  an  agreement  to 
pay,  and  not  an  actual  payment  of  the  sum,  and  that  evidence  was 
admissible  to  show  that  in  fact  it  never  had  been  paid  (/).  Upon  the 
execution  of  a  deed  of  purchase,  acknowledging  the  receipt  of  the  con- 
sideration money,  it  was  agreed  that  payment  should  be  made  by  the 
delivery  of  goods  or  the  doing  of  work  instead  of  the  money  ;  it  was 
held  that,  though  the  payment  acknowledged  in  the  deed  could  not 
be  disputed,  yet  that  the  agreement  might  be  supported  by  consider- 
ing it  as  equivalent  to  a  return  of  the  money  so  acknowledged  to  have 
been  paid  in  consideration  of  the  goods  agreed  to  be  delivered,  or  the 


(a)  Dalzell  v.  Mair,  1  Camp.  532,  534  East,  147. 

(a);  Foy  v.  Bell,  3  Taunt.  493;  Jenkins  (c)  See  cmte,  p.  921. 

\.  Power,  6  M.  &  S.  282,287;  Power  r.  (d)  Bambert  v.   Cohen,  4    Esp.  213; 

Butcher,  10  B.  &  C.  329;  Anderson  v.  Jacob  v.  Lindsay,  1  East,  460;  Maug- 

Thornton,  8  Ex.  425,  428.  ham  v.  Hubbard,  8  B.  &  C.  14. 

(6)  Wyatt  V.  Marquis  of  Hertford,  3  («)  Bowntree  v.  Jacob,  2  Taunt.  141. 

(/)  Lampon  v.  Corke,  5  B.  &  Aid.  606. 
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work  agreed  to  be  done,  and  that  such  agreement,  not  being  inconsis- 
tent with  the  deed,  was  admissible  in  evidence  (a). 

The  receipt  of  money  which  is  usually  indorsed  on  the  back  of  a 
deed  involving  a  money  consideration,  not  being  executed  as  part  of 
the  deed,  does  not  operate  as  an  estoppel ;  it  is  a  receipt  or  admission 
in  writing  not  under  seal,  which  is  prima  facie  evidence  of  payment, 
but  the  truth  of  which  may  be  disputed  (b). 

Payment  to  one  of  joint  creditors.— Payment  in  satisfaction,  or  ac- 
cord and  satisfaction,  made  to  one  of  several  joint  creditors,discharge8 
the  debt  at  law  against  all,  because  it  is  a  rule  of  law  that  if  one  of  the 
plaintiffs  is  barred  he  cannot  recover  jointly  with  the  others  in  rescis- 
sion of  his  own  act  (c) ;  and  where  the  creditor  who  had  accepted  the 
payment  had  died,  it  was  held  that  the  surviving  joint  creditor  was 
not  entitled  to  sue  after  his  death  (<?).  It  is  immaterial  at  law,  in 
this  respect,  that  the  joint  creditors  are  trustees  of  the  money  to  be 
paid  (e). 

It  is  a  general  ruJe  in  equity  that  a  debtor,  having  notice  of  a  trust 
affecting  the  money,  cannot  discharge  himself  by  payment  otherwise 
than  to  the  persons  beneficially  entitled ;  but  trustees  may  be  expressly 
or  impliedly  invested  with  power  to  give  receipts,  with  the  effect  of 
discharging  the  debtor  from  seeing  to  the  application  of  the  money, 
so  that  persons  claiming  beneficially  under  such  trusts  must  claim 
subject  to  the  receipts  so  given.  The  receipts  of  trustees,  in  order  to 
discharge  the  debtor,  must  be  in  accordance  with  the  power  with  which 
the  trustees  are  invested  (/). 

Payment  of  a  debt  due  to  a  partnership  to  one  of  the  partners  dis- 
charges the  debt,  because  each  partner  is  a  general  agent  for  the 
ethers  in  all  matters  within  the  scope  of  the  partnership  {g).  Payment 
to  one  of  several  executors,  or  administrators,  of  a  debt  due  to  the 
estate  discharges  the  debtor,  because  each  has  authority  to  collect  and 
receive  debts  (A).  Payment  to  one  of  the  assignees  of  a  bankrupt's 
estate  of  a  debt  due  to  the  estate  is  a  good  discharge  in  law  {%) ;  but 

(a)  Baker  v.  Dewey,  1  B.  &  C.  704;  (e)  Husband  v.  Davis,  supra. 

Smith  V.  Battams,  26  L.  J.  Ex.  232.  (/)  See  Weatherby  v.  St.  Giorgio,  2 

(6)  Lampon  v.  Corke,  5  B.  &  Aid.  606;  Hare,  624;  Forbes  v.  Peacock,  12  Sim. 

and  see  as  to  the  effect  in  equity  of  the  528;  Lewin  on  Trustees,  4th  ed.  310; 

receipt  in  the  deed,  and  the  receipt  usu-  Davidson's  Prec.  Conv.  2nd  ed.  v.  3,  p. 

ally  indorsed  upon  it,  Hayes'  Convey-  162. 

ancing,  5th  ed.  v.  2,  p.  21,  n.  (28);  Da-  (g)  See  Henderson  v.   Wild,  2  Camp, 

vidson's  Prec.  Conv.  2nd  ed.  v.  1,  p.  65.  561;  Porter  v.  Taylor,  6  M.  &  S.  156; 

(c)  Wallace  v.  Kelsall,  7  M.  &  W.  Gordon  v.  Ellis,  7  M.  &  G.  607;  Dixon 
264;  and  see  as  to  the  rule  of  law  Jones  on  Partnership,  p.  245. 

V.  Faies,  9  B.  &  C.  532,  538;  Gordon  v.  (h)  See  Cany.   Bead,  3    Atk.  695; 

Ellis,  7  M.  &  G.  607,  622;  per  Byles,  J.,  Dyer,  23  b;  Jacomb  v.  Harwood,  2  Ves. 

Cooper  Y.Law,  6  C.  B.  N.  S.  502,  512;  265;  2  Wms.  Ex.  5th  ed.  851. 

Brandon  v.  Scott,  7  E.  &  B.  234;  26  L.  (i)  Per  Lord  Kenyon,  C.  J.,  Smith  v. 

J.  Q.  B.  163.  Jameson,  1  Esp.  114;  Williams  v.  Wals- 

(d)  Husband  v.  Davis,  10  C.  B.  645.  by,  4  Esp.  220. 
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Lord  Hardwicke  held  it  not  to  be  a  discharge  in  equity,  because  the 
assignees  are  joint  trustees  (a).  Where  money  has  been  deposited  in 
a  bank  on  a  joint  account,  the  banker  is  not  discharged  by  payment 
to  one  of  the  depositors,  without  the  authority  of  the  others  (b) ;  but 
after  such  payment  to  one,  an  action  could  not  be  maintained  against 
the  banker  by  all  the  depositors  jointly,  because  the  one  who  had 
received  the  money  would  be  disqualified  from  suing ;  the  bankers, 
however,  might  be  proceeded  against  in  equity  as  trustees  for  all  the 
depositors,  and  would  be  liable  for  the  breach  of  their  trust  (c). 

Payment  by  one  of  joint  debtors. — Where  several  debtors  are 
liable  in  respect  of  the  same  debt,  whether  jointly  or  severally,  pay- 
ment of  the  debt  by  one  discharges  all  (d) ;  thus  payment  by  one  of 
joint  makers  of  a  promissory  note  discharges  the  other  joint  makers 
(e).  Where  the  creditor  sued  one  of  two  joint  debtors  and,  upon  pay- 
ment of  a  part  of  the  debt  by  him,  stayed  proceedings  in  that  action, 
it  was  held  that  the  creditor  might  nevertheless  sue  the  other  joint 
debtor  for  the  residue  of  the  debt  (/). 

A  payment  by  one  of  several  parties  hable  for  the  same  debt,  of 
part  of  the  debt,  or  of  interest,  was  formerly  so  far  a  payment  for 
all  that  it  took  the  debt  out  of  the  Statute  of  Limitation  as  against 
all  (c/);  but  by  the  Mercantile  Law  Amendment  Act,  1856,  19  &  20 
Vict.  e.  97,  s.  14,  it  was  enacted  in  reference  to  the  Statutes  of  Lim- 
itation that  "  no  co-contractor  or  co-debtor,  executor,  or  administrator, 
shall  lose  the  benefit  of  the  said  enactments,  so  as  to  be  chargeable 
in  respect  or  by  reason  only  of  payment  of  any  principal,  interest,  or 
other  money,  by  any  other  or  others  of  such  co-contractors  or  co- 
debtors,  executors  or  administrators  "  (A). 

Payment  by  an  agent. — Payment  by  an  agent  properly  appointed 
for  that  purpose  is  equivalent  to  payment  by  the  debtor,  and  dis- 
charges the  debt  (t). 

Payment  by  a  stranger. — Payment  by  a  stranger  of  the  debt  of 
another,  purporting  to  be  made  on  behalf  of  the  debtor  and  subsequent- 
ly adopted  by  the  latter,  will  operate  as  payment  by  the  debtor  him- 
self (/)•    The  payment  made  by  a  stranger  on  behalf  of  the  debtor, 

(a)  Can  v.  Bead,  3  Atk.  695.  ( /)   Wattera  v.  Smith,  2  B.  &  Ad.  889 ; 

(b)  Per  Lord  Tenterden,  C.  J.,  Innes       Field  v.  Robins,  8  A.  &  E.  90. 

V.  Stephenson,  1  M.  &  Kob.  145 ;  and  see  (g)  Whitcomb    v.    Whiting,   2    Doug, 

per  Maule,  J.,  J/usband  v.  Davis,  10  C.  652 ;  Wyatt  v.  Hodsmi,  8  Bing.  309 

B.  645,  650  (h)  And  see  post.  Chap.  XIII,  Sect. 

(c)  See  Brandon  v.  ScoU,  7  E.  &  B.  XI,  "Statutes  of  Limitation." 

234 ;  26  L.  J.  Q.  B.  163.  (i)  Read  v.  Goldring,  2  M.  &  S.  86  • 

(d)  Beaumont  v.   Qreathead,  2  C.  B.        and  see  "Wyatt  v.  Marquis  of  Hertford 
494.  8  East,  147.                   t        j         j       , 

(e)  lb.  ;  Thome  v.  Bmith,  10  C.  B.           {j )  Co.  Lit.  207  a ;  Jones  v.  'Broad- 
659.  hwrst,9  C.  B.    173,   193;   Belshaw   v 

Bush,  11  C.  B.  191 ;  22  L.  J.  C  P  24 
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but  without  his  prior  authority,  may  be  adopted  by  the  debtor  after 
the  commencement  of  a  suit  brought  for  the  recovery  of  the  debt  (a). 
Payment  or  satisfaction  by  a  stranger,  without  the  prior  authority 
or  subsequent  adoption  of  the  debtor,  has  been  held  not  to  discharge 
him  from  the  debt  (b) ;  but  tliis  doctrine  has  been  questioned,  as  being 
contrary  to  the  maxim  of  the  civil  law :  debitorem  ignarum,  sen  etiam 
inoitum,  solvendo  liberarepossumus"  (c). 

A  payment  may  be  made  by  a  third  party  in  purchase  of  the  debt 
and  for  the  purpose  of  having  it  assigned  to  himself ;  in  which  case 
the  debt  is  not  discharged,  but  is  kept  alive  notwithstanding  the  pay- 
ment (d).  In  the  case  of  bills  of  exchange,  payment  made  by  the 
acceptor  before  the  bill  is  due  may  be  in  purchase  of  the  bill,  and  he 
may  reissue  it  (e).  Payment  by  the  drawer  before,  or  after,  the  bill 
is  due  may  be  in  purchase  of  the  bill,  and  he  may  reissue  it  (/).  Pay- 
ment by  the  drawer  or  indorser  of  a  bill  of  exchange  does  not  neces- 
sarily operate,  to  discharge  the  acceptor  and  destroy  the  title  of  the 
holder,  because  it  may  have  been  made  on  account  of  their  respective 
distinct  liabilities  only  (g). 

Payment  to  an  agent. — Payment  may  be  made  to  an  agent  duly 
authorized  to  receive  payment.  Payment  to  the  wife  of  the  creditor 
is  not  a  discharge  unless  she  was  authorized  by  him  to  receive  pay- 
ment of  the  debt  (h). 

A  factor  who  is  entrusted  with  the  possession  of  goods  to  sell  for 
his  principal,  and  has  authority  to  seU  them  in  his  own  name,  is 
authorized  to  receive  the  price ;  and  payment  to  him,  at  any  time 
before  the  principal  intervenes  to  revoke  his  authority,  discharges 
the  buyer  (i) ;  but  a  broker,  not  being  entrusted  with  the  possession 
of  goods,  nor  authorized  to  sell  them  in  his  own  name,  is  not,  in  gen- 
eral, authorized  to  receive  payment  (J). 

An  attorney  retained  to  sue  for  a  debt  has  authority  to  receive  pay- 
ment; and,  so  long  as  his  retainer  continues,  payment  to  the  attorney 
discharges  the  defendant  (k) ;  so,  the  attorney  for  the  defendant  is 

(a)  BeUhawY.  Buah,  supra;  Simpson  (/)   Callowv.  Lawrence,  3 'M..&S.  95; 

V.  Eggington,  10  Ex.  845 ;  24  L.  J.  Ex.  Lazarus,  v.  Cowie,  3  Q.  B.  465. 

312.  (g)  Jones  v.  Broadhv/rst,  9  C.  B.  173 ; 

(6)  Jones  v.  Broadhwrst,  9  C.  B.  173,  Randall  v.  Moon,  12  C.  B.  261 ;  and  see 

193  ■  James  v.  Isaacs,  12  C.  B.  791 ;  22  Cook  v.  Lisler,  13  0.  B.  N.  S.  543 ;  32  L. 

L.  J.  0.  P.  73.  J.  0.  P.  121. 

(c)  See  perWilles,  J.,  Cooky.  Uster,  {h)  Offley  v.  Clay,  2  M.  &  G.  172. 

13  C.  B.  N.  S.  543,  594 ;  32  L.  J.  C.  P.  (i)  Drinkwater  v.  Goodwin,  1  Cowp. 

121  126.  251,  256;  Hornby  v.  Lacy,  6  M.  &  S. 

(d)  M,Intyre\.  Miller,  13  M.  &  W.  725 ;  166,  172 ;  Msh  r.  Kempton,  7  C.  B.  687. 
Graves  v.  Kmi,  3  B.  &  Ad.  313 ;  and  see  0")  Baring  v.  Carrie,  2  B.  &  Aid.  137. 
Chap.  XVli,  "  Assignment  of  Con-  (k)  Powel  v.  Little,  1  W.  Bl.  8 ;  and 
tracts."                                                 ^  see  Bavins  v.  Hulme,  15  M.  &  W.  88, 96 ; 

(e)  Morley  v.  Oulverwell,  7  M.  &   W.  Babson  v.  Eatm,  1  T.  R.  62. 
174;  AUeribm-ough  v.  Mackenzie,  25  L. 

J.  Ex.  244. 
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authorized  to  receive  costs  awarded  to  the  defendant  (a).  But  an 
agent  employed  by  an  attorney  in  an  action  to  carry  on  the  proceed- 
ings in  the  action  is  not  authorized  to  receive  payment ;  and  payment 
to  such  agent  does  not  discharge  the  defendant  in  the  action  (b). 
The  possession  of  a  mortgage  deed  by  an  agent,  with  authority  to  re- 
ceive the  interest,  does  not  import  an  authority  in  him  to  receive  pay- 
ment of  the  principal  (c). 

If  a  shopman  is  accustomed  to  receive  money  over  the  counter,  such 
payment  to  him  binds  the  principal ;  but  if  the  shopman  so  author- 
ized to  receive  payment  takes  money  elsewhere  than  in  the  shop,  that 
payment  is  not  good  (d).  Payment  to  a  person  sitting  in  a  counting- 
house  and  apparently  intrusted  with  the  conduct  of  the  business  is  a 
good  payment,  because  the  debtor  has  a  right  to  suppose  that  the 
creditor  will  not  allow  persons  to  be  on  his  premises  and  interfere  with 
his  business  without  authority  (e).  Such  implied  authority,  however, 
extends  only  to  the  receipt  of  pa3anents  in  the  way  of  the  business, 
and  not  to  collateral  transactions  (/).  In  general,  if  a  principal  has 
allowed  his  agent  to  deal  in  his  own  name,  and  the  agent  has  dealt  as 
principal  in  the  contract  without  notice  to  the  other  party  of  the  real 
principal,  or  that  he  was  acting  merely  as  an  agent,  payment  to  the 
agent  before  such  notice  discharges  the  debt  (g). 

The  authority  of  an  auctioneer  depends  upon  his  instructions,  and,  in 
general,  is  contained  in  the  conditions  of  sale,  which  prescribe  his 
authority  to  receive  payment  (h).  If  an  auctioneer  is  employed  to 
sell  goods  for  ready  money,  he  is  the  agent  of  the  vendor  to  receive 
the  money  (i).  Where  the  conditions  of  sale  provided  that  part 
of  the  purchase  money  was  to  be  paid  down  as  a  deposit  and  the  residue 
to  be  paid  at  a  future  day,  it  was  held  that  the  auctioneer  was 
authorized  to  receive  the  deposit  money  only,  and  not  the  residue, 
and  that  the  payment  to  him  of  the  residue  did  not  discharge  the 
purchaser  (j).  Where  by  the  conditions  of  sale  a  deposit  was  to  be 
paid  at  once,  and  the  remainder  of  the  purchase  money  upon 
delivery  of  the  goods,  it  was  held  that  the  auctioneer  was  not 
authorized  to  receive  payment  by  bill,  and  that  a  biU  having  been  so 
given,  the  subsequent  payment  of  it  in  cash  after  notice  of  revocation 
of  the  auctioneer's  authority  did  not  discharge  the  buyer  (k). 

(a)  Mason  v.  WUtelumae,  4  Bing.  N.  (g)  Coates  v.  Lewes,  1  Camp.  444 ; 
C.  692.  Favenc  v.  Bennett,  11  East,  36 ;  Rama- 

(b)  Tates  v.  Freckletm,  2  Doug.  622.  zotti  v.  Bmormg,  7  C.  B.  N.  S.  851 ;  29 

(c)  Wilkinson  v.  Candliah,  5  Ex.  91 ;  L.  J.  C.  P.  30. 

Sirnis  V.  Brwlton,  5  Ex.  802.  (U)  Sykes  v.  Oilea,  5  M.  &  W.  645. 

(d)  See  Kaye  v.  BreU,  5  Ex.  269,  273,  (t)  Per  Parke,  B.,  *.  650;  WUliama 
274.  V.  Millington,  1  H.  Bl.  81,  85. 

(e)  Barrett  v.  Deere,  1  M.  &  M.  200 ;  ( ;)  gj/ftes  v.    Giles,  5  M.  &  W.  645. 
and  see  Wilmot  v.  Smith,  1  M.  &  M.  (k)  Williams  v.  Evans,  L.  Bep.  1  Q. 
238.  B.  352 ;  35  L.  J.  Q.  B.  111. 

(/)  Sanderson  v.  Bell,  2  C.  &  M.  304. 
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An  authority  to  receive  'payment  prima  facie  authorizes  receiving 
payment  in  money  only  (a.)  Authority  to  receive  payment  in  money 
does  not,  in  general,  import  authority  to  receive  a  bill  of  exchange, 
or  promissory  note,  or  other  security  for  the  debt  (b) ;  or  to  receive 
payment  in  goods  (c) ;  or  by  a  set-off  in  account  between  the  agent 
and  the  debtor  (d) ;  or  by  returning  the  agent's  own  check  which  the 
debtor  had  previously  cashed  for  him  (e) ;  and  the  debtor  is  not  dis- 
charged by  such  dealings  with  the  agent. 

A  factor,  who  has  a  general  authority  to  receive  payment  for  goods 
sold  by  him  for  his  principal,  cannot  bind  the  principal  by  a  settle- 
ment of  accounts  with  the  buyer  in  which  a  previous  advance  from 
the  buyer  to  the  factor  was  taken  as  payment  (/).  An  insurance 
broker  employed  to  collect  and  receive  the  money  due  upon  a  policy 
is  held  bound  to  receive  it  in  money — and  is  not  warranted  in  setting 
it  off  in  account  between  himself  and  the  underwriter,  according  to 
the  usage  of  Lloyd's,  which  does  not  bind  the  insurer  unless  he  has 
notice  of  it ;  so  that  such  setting  off  in  account  is  no  discharge  of 
the  underwriter  against  the  claim  of  the  insured  {g) ;  but  where  the 
insured  had  notice  of  such  customary  mode  of  dealing  it  was  held  to 
bind  him  (A). 

Appropriation  of  payments. — Where  the  same  debtor  owes  several 
distinct  debts  to  the  same  creditor,  and  a  payment  is  made,  the  ques- 
tion may  arise  as  to  which  debt  the  payment  is  to  be  appropriated  to, 
and  in  whom  lies  the  right  of  appropriation. 

Sight  of  debtor  to  appropriate  payment.— It  is  a  general  rule  that 
the  debtor,  in  making  a  payment,  may  appropriate  it  to  whichever  debt 
he  pleases  :  "  Quidquidsolmtur,  solvitur  in  modum,  solventis  "  (t).  "  There 
is  an  established  maxim  of  law  that,  when  money  is  paid,  it  is  to  be 
applied  according  to  the  expressed  will  of  the  payer,  not  of  the  receiver. 
If  the  party  to  whom  the  money  is  offered  does  not  agree  to  apply  it 
according  to  the  expressed  will  of  the  party  offering  it,  he  must  refuse 


(a)  See  Sweeting  v.  Pearce,  9  0.  B.  N.  (/)  CatteraU  v.  Hindle,  L.  Kep.  1  C. 
S.  534;  30L.  J.  C.  P.  109;  CotfemZZv.  P.  186;  35  L.J.  C.  P.  161.  See  CatteraU 
Hindle,  L.  Rep.  1  C.  P.  186;  35 L.J.  0.  v.  BindU,  on  appeal,  Weekly  Notes, 
P.  161.  1867,  p.  58. 

(b)  Ward  v.  Evans,  2  L.  Eaym.  928 ;  (g)  Sweeting  v.  Pea/rce,  9  C.  B.  N.  S. 
"      V.   Giles,  5  M.  &  W.  645 ;  Part-  534 ;  30  L.   J.   C.   P.   109 ;  Bartletl  v. 


ridge  v.  Bank  of  JEhglOMd,  9  Q.  B.  396.  Peatland,  10  B.  &  C.  760 ;  ScoU  v.  Irving, 

(c)  Hmvardv.    Chapman,  4  C.   &  P.  1  B.  &  Ad.  605;  Gibson  v.   Winter,  5  B. 
608 ;  Pratt  v.  WUley,  2  0.  &  P.  350.  &  Ad.  96. 

(d)  Russell  V.  Bamgley,  4  B.  &  Aid.  (ft)  Stewart  v.  Aberdein,  4  M.  &  W. 
395;  Todd  Y.  Reid,  4  B.  &  Aid.   210;  2li. 

Stewart  v.  Aberdein,  4  M.  &  W.  211, 228 ;  (i)  Peters  v.  Anderson,  5  Taunt.  596 ; 

CatteraU  v.  Hindle,  swpra.  per  Bayley,  J.,  Simson  v.  Ingham,  2  B. 

(e)  Underwood  v.  Nicholls,  17  C.  B.  &  0.  65,  72;  per  Tindal,  0.  3.;  Mills  v, 
239 ;  25  L.  J.  C.  P.  79.  i<bwftes,  5  Bing.  N.  0.  455,  461. 
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it,  and  stand  upon  the  rights  which  the  law  gives  him  "  (a). — "  What 
the  party  receiving  the  money  says  to  the  contrary  is  immaterial.  The 
maxim  of  law  as  well  as  of  reason  and  good  sense  is,  '  Non  quod  die. 
turn  sed  quod  factum  est  inspicitur''  "  (b). 

The  appropriation  of  a  payment  to  a  particular  debt  may  be  inferred 
from  the  circumstances  and  mode  of  making  the  payment,  though  not 
declared  in  express  terms  by  the  debtor  at  the  time  of  making  it  (c). 
Thus,  if  a  debtor  is  indebted  to  his  creditor  in  a  debt  in  his  own  right, 
and  also  in  another  debt  in  a  different  right,  as  executor,  and  makes  a 
general  payment,  he  is  taken  to  make  it  in  discharge  of  the  debt  in  his 
own  right  {d).  A  payment  made  to  the  exact  amount  of  one  of  the  debts 
is  evidence  of  an  appropriation  of  the  payment  by  the  debtor  to  that 
debt ;  so,  payments  with  discount  allowed  are  presumptively  made  on 
account  of  debts  for  which  discount  might  be  claimed,  instead  of  those 
for  which  the  time  of  credit  had  expired  (e). 

A  composition  of  so  much  in  the  pound  paid  by  a  debtor  to  his  credi- 
tors is  a  specific  appropriation  of  so  much  in  respect  of  every  pound  of 
every  debt,  and  a  creditor  receiving  such  composition  on  all  his  debts, 
cannot  appropriate  the  whole  amount  to  some  of  the  debts  in  prefer- 
ence to  the  others ;  so  that,  if  any  portion  of  his  debts  is  guaranteed, 
he  must  allow  the  composition  in  reduction  of  that  portion  and  charge 
the  surety  only  for  the  difference  (/).  So,  a  dividend  in  bankruptcy 
must  be  appropriated  ratably  in  discharge  of  all  the  debts  on  which 
it  is  paid  {g). 

A  debtor  was  indebted  on  two  accounts  one  of  which  was  secured 
by  a  surety,  and  in  consequence  of  an  application  for  payment  made  by 
the  creditor  and  by  the  surety  paid  a  sum  of  money  without  an  express 
appropriation ;  it  was  held  from  the  circumstances  to  have  been  ap- 
propriated to  the  account  for  which  the  surety  was  liable  and  for  which 
the  appUcation  had  been  made  ( h).  But  the  mere  circumstance  that 
one  of  the  debts  is  guaranteed  lay  a  surety  raises  no  presumption  of 
appropriation  of  a  payment  to  that  debt,  even  in  favor  of  the  surety  (t). 

Two  parties  between  whom  cross  debts  existed  stated  an  accoimt  re- 
specting their  debts  and  struck  a  balance  in  favor  of  one  of  them ;  it 
was  held  to  be  evidence  of  an  agreement  between  them  to  appropriate 
the  items  on  the  one  side,  item  by  item,  to  the  satisfaction  ^o  tanto  of 

(a)   Croft  V.  iMmUy,  5  E.  &  B.  648,  (e)  Marryatta  v.  Wiite,  2  Stark.  102. 

680 ;  25  L.  J.  Q.  B.  73,  84 ;  S.  C.  in  error,  (/)  Bardwell  v.  Lydall,  7  Bing.  489 ; 

6  H.  L.  C.  672 ;  27  L.  J  Q.   B.   321 ;  Gee  v.  Pack,  33  L.  J.  Q.  B.  49. 

Kitchen  V.  Hawkins,  L.  Eep.  2  C.  P.  22.  (g)  MarUn  v.  Brecknell,  2  M.  &  S.  39 ; 

(&)  Per  Martin,  B.,  ib.  6  H.  L.  0.  Baikes  v.  Todd,  8  A.  &  E.  846. 

722 ;  27  L.  J.  Q.  B.  337.  n)  Shaw  v.  Picton,  4  B.  &  C.  715. 

(c)  Newmarchv.  Clay,  14  East,  239;  (i)  Plomer  v.  Long,  1  Stark.  153; 
Shaw  V.  Pidon,  4  B.  &  0.  715 ;  and  see  Kirby  v.  Ditfce  of  Marlborough,  2  M.  & 
Waters  v.  Tompkiwi,  2  C.  M.  &  R.  723,  S.  18 ;  WilUama  v.  Rawlinami,  3  Bing. 
726.  71. 

(d)  Goddard  v.  Cox,  2  Str.  1194. 
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the  items  on  the  other  side,  notwithstanding  some  of  the  earlier  items 
were  barred  by  the  Statute  of  Limitation,  so  that  the  balance  remained 
due  and  unaffected  by  the  statute  (a) .  Where  the  several  debts  form 
the  separate  items  of  one  general  account,  as  a  banking  account,  "  there 
is  no  room  for  any  other  appropriation  than  that  which  arises  from  the 
order  in  which  the  receipts  and  payments  take  place  and  are  carried 
into  the  account ;  presumably  it  is  the  sum  first  paid  in  that  is  first 
drawn  out ;  it  is  the  first  item  on  the  debit  side  of  the  account  which 
is  discharged  or  reduced  by  the  first  item  on  the  credit  side ;  the  ap- 
propriation is  made  by  the  very  act  of  setting  the  two  items  against 
each  other.  Upon  that  principle,  all  accounts  current  are  settled  and 
particularly  cash  accounts  "  (b). 

The  plaintiff,  having  taken  bills  for  goods  sold  to  the  defendants 
which  were  dishonored,  afterwards  sold  other  goods  to  them  and  de- 
livered up  the  dishonored  bills,  receiving  in  exchange  good  bills,  more 
than  sufficient  to  cover  the  first  debt,  but  not  suflQcient  to  cover  the  new 
one  in  addition ;  it  was  held  that  the  delivery  up  of  the  dishonored 
bills  was  evidence  of  an  appropriation  of  the  new  bills  in  payment  of 
the  debt  for  which  they  had  been  given,  and  that  one  of  the  defendants 
who  was  originally  a  partner  with  the  others,  but  had  ceased  to  be  so 
when  the  new  debt  was  incurred,  was  discharged  from  liabiUty  by  the 
payment  (c).  Where  one  of  several  partners  dies,  and  the  surviving 
partners  continue  their  dealings  with  a  particular  creditor,  and  the  lat- 
ter joins  the  transactions  of  the  old  and  new  firm  in  one  entire  account, 
the  payments  subsequently  made  by  the  surviving  partners  without 
specific  appropriation  are  presumptively  applicable  to  the  debts  of  the 
old  firm,  because  it  is  to  be  presumed  that  all  the  parties  have  con- 
sented that  it  should  be  considered  as  one  entire  account,  and  that  the 
death  of  one  of  the  partners  has  produced  no  alteration  (d). 

Right  of  creditor  to  appropriate  payment.— If  the  debtor  makes 
a  payment  generally  on  account  of  his  debts,  without  appropriating  it, 
expressly  or  impliedly,  in  payment  of  a  particular  debt,  the  creditor 
has  the  right  of  appropriation : — "  Quidquid  recipitur,  recipitur  in  mo- 
dum  recipientis"  (e).  The  defendant,  being  indebted  for  goods  delivered 
to  his  wife  dum  sola,  and  also  for  goods  delivered  to  himself  after  his 
marriage,  made  a  payment  without  any  specific  appropriation ;  it  was 

(a)  AsKby  v.  James,  11  M.  &  W.  542 ;  (c)  Neuimarch  v.  Clay,  14  East,  239. 

and  see  Worthingtm  v.  GrimsdUch,  7  Q.  <d)  Per  Bayley,  J.,  Simson  v.  Ingham, 

B.  479.  2  B.  &  C.  65,  72. 

(h)  Per  Sir  W.  Grant,  Clayton's  Case,  (e)  Ooddard^.  Cox,  2  Strange,  1194; 

1  Merlvale,  572 ;  Bodenham  v.  Purchas,  Newmareh  v.    Clay,  14  East,  239,  243 

2  B.  &  Aid.  39;  Simsm  v.  Ingham,  2  B.  (o) ;  per  Bayley,  J.,  Simson  v.  Ingham, 
&  C.  65;  and  see  SUyveld  v.  Eade,  4  2  B.  <fc  C.  65,  72;  per  Abbott,  C.  J., 
Blng.  154;  Field  v.  Carr,  5  Blng.  13;  Mayfidd  v.  WaeteZej/,  3  B.  &  C.  357,  362. 
Henniker  v.  Wigg,  4  Q.  B.  792. 
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held  the  plaintiff  might  apply  the  payment  to  the  discharge  of  the  debt 
contracted  by  the  defendant's  wife  dum  sola  (a). 

The  plaintiff  who  had  acted  as  the  attorney  for  a  corporate  body, 
without  an  appointment  under  the  corporate  seal,  had  claims  against 
the  corporation  for  costs,  some  of  which  he  could  enforce,  and  some  of 
which  he  could  not  enforce  by  reason  of  the  want  of  a  valid  appoint- 
ment ;  it  was  held  that  he  might  appropriate  money,  which  had  been 
paid  to  him  generally  on  account,  to  the  latter  claims  (b).  But  where 
the  plaintiff  had  claims  against  a  corporation  for  building  works  done 
for  them  under  a  contract  under  seal,  some  of  which  he  could  recover 
under  the  contract,  but  some,  being  for  extra  work,  he  could  not  re- 
cover for  want  of  a  written  axithority  by  the  architect  as  required  by 
the  contract,  although  the  architect  had  authorized  such  extra  works, 
it  was  held  that  he  could  not  appropriate  a  payment  to  the  claim  for 
extra  works ;  and  the  Court  laid  down  that "  the  doctrine  as  to  the 
appropriation  of  indefinite  payments  did  not  authorize  a  creditor  to 
apply  a  payment  to  what  did  not  constitute  any  legal  or  equitable 
demand  against  the  party  making  the  payment "  (c).  So,where  an  at- 
torney delivered  a  bill  containing  some  items  which  were  taxable  and 
some  not  taxable,  and  the  client  made  a  payment  on  account,  it  was 
held  that  the  attorney  could  not  appropriate  the  payment  to  the  tax- 
able items,  leaving  the  balance  due  for  the  non-taxable  items,  so  as  to 
avoid  taxation  on  all  (<?). 

The  creditor  may  appropriate  such  payment  to  the  debt  for  which 
he  has  inferior  security ;  as,  of  two  debts,  one  by  contract  under  seal 
and  the  other  by  simple  contract,  he  may  appropriate  the  payment  to 
the  debt  by  simple  contract,  preserving  his  remedies  for  the  specialty 
debt  (e).  So,  of  two  debts,  one  guaranteed  and  the  other  not,  he 
may  appropriate  the  payment  to  the  latter ;  and  that,  although  at 
the  time  of  taking  the  guarantee  he  did  not  inform  the  surety  of  the 
existence  of  the  other  debt  (/). 

The  creditor  may  apply  such  unappropriated  payment  in  discharge 
of  a  purely  equitable  debt,  as  a  debt  arising  out  of  a  partnership  tran- 
saction, in  preference  to  a  legal  debt,  and  may  then  sue  his  debtor  at 
law  for  the  legal  debt  (g). 

If  there  be  debts,  some  barred  by  the  Statute  of  Limitation  and 
some  not,  and  the  debtor  makes  a  payment  without  appropriating  it, 

(a)  Goddard  v.  Cox,  2  Strange,  1194.  (J)  Kirhy  v.  Duke  of  Marlborough,  2 

(V\  Arnold  v.  Mayor  of  Poole,  4  M.  &  M.  &  S.  18;  Plomer  v.  Long,  1  Stark. 

Q  ^  ^QQ  153;   Williams  v.  Rawlinson,  3  Bing.  71. 

'(c)  Lamprell  v.  Bilhricay  Umm,  3  Ex.  Jg)  Bosanquet  l-Wray  6  Taunt.  597; 

ass  S07  ■^*''*  '^-  Fowkes,  5  Bing.  N.  C.  465,  462; 

(d)  James  v.  ChUd,  2  Cr.  &  J.  678.  bjt  see  Goddard  v.  Hodges,  1  C.  &  M. 

(e)  Peters  v.  Anderson,  5  Taunt.  596.  '^• 
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the  creditor  may  appropriate  it  to  the  debts  barred  by  the  statute  (a). 
The  appropriation  by  the  creditor  of  an  indefinite  payment  to  a  debt 
barred  by  the  statute  does  not  constitute  such  a  part  payment  of  that 
debt  as  will  take  it  out  of  the  operation  of  the  statute ;  for  ia  order 
to  have  that  effect  the  payment  must  be  specifically  appropriated  by 
the  debtor  in  discharge  of  part  of  a  larger  debt,  so  as  to  operate  as 
an  admission  of  the  balance  remaining  due  (b).  A  debtor  being  in- 
debted upon  three  promissory  notes,  two  of  which  were  barred  by  the 
Statute  of  Limitation,  the  creditor  applied  for  interest,  and  the  debtor 
paid  a  sum  on  that  account  generally,  which  the  creditor  applied  to 
the  note  not  barred  by  the  statute ;  it  was  held  that  though  the  mere 
appropriation  by  the  creditor  did  not  revive  the  latter  note  against 
the  debtor,  yet  the  circumstances  of  the  payment  showed  that  the 
debtor  paid  the  interest  on  account  either  of  all  three  notes,  or  of  the 
latter  only,  and  therefore  that  the  latter  note  was  revived  by  the  pay- 
ment (c). 

The  defendant,  being  indebted  to  the  plaintiff  for  goods  sold,  and 
also  for  spirits  supplied  in  quantities  not  amounting  to  20«.  at  a  time, 
for  which  the  plaintiff  was  prohibited  from  suing  by  the  Tippling 
Act,  24  Geo.  II.  c.  40,  s.  12,  paid  the  plaintiff  a  sum  without  any  spe- 
cific appropriation ;  it  was  held  the  plaintiff  might  apply  the  unappro- 
priated payment  to  the  claim  for  spirits  (d).  In  such  case,  if  neither 
debtor  nor  creditor  appropriated  the  payment,  the  law  would  appro- 
priate it  to  the  valid  debt  (e). 

The  right  of  the  creditor  to  appropriate  only  arises  upon  the  debtor 
omitting  to  exercise  the  right  on  his  part ;  so  that  when  the  money 
comes  into  the  hands  of  the  creditor  from  another  source  without  the 
knowledge  of  the  debtor,  and  without  his  having  had  any  option  of 
appropriating,  the  creditor  has  no  right  to  appropriate  (/).  Thus, 
an  attorney  having  received  money  on  account  of  his  client  for 
damages  recovered  in  an  action,  it  was  held  that  he  had  no  right  to 
appropriate  the  sum  in  payment  of  demands  against  his  client  which 
were  barred  by  the  Statute  of  Limitation  (ff).  The  creditor  may 
make  the  appropriation  at  any  time  after  receiving  the  money,  and  is 
not  bound  by  an  intended  appropriation,  until  it  has  been  communi- 
cated to  the  debtor  (h). 

(a)  Mills  V.  Fowkes,  5  Bing.  N.  C.  455;  (/)  Waller  v.  Lacy,  1  M.  &  G.  54,  70. 

Williams  v.  Griffith,  5  M.  &  W.  .300.  (gr)  Waller  v.  Lacy,  1  M.  &  G.  54. 

(6)  Mills  V.   Foiokea,  5  Bing.  N.  C.  (h)   SimsonY.  Ingham,  2  B.  «fe  C.  65; 

455:  Waugh  v.  Cope,  6  M.  &  W.  824;  per  Tindal,   C.J.,   Mills  v.   Fowkes,  5 

see"Statutesof  Limitation," post,  p. 985.  Bing.  N.  C.  455,462;  per  Taunton,  J., 

(c)  Nash  V.  Hodgson,  6  De  Gr.  M.  &  Philpott  v.  Jmes,  2  A.   &  E.  41,  44. 
Or.  474;  25  L.  J.  C.  186.  "  According  to  the  civil  law,  the  election 

(d)  Philpott  V.  Jones,  2  A.  &  E.  41;  was  to  be  made  at  the  time  of  payment; 
Prookshank  v.  Rose,  5  C.  <fe  P.  19.  as  well  in  the  case  of  the  creditor  as  in 

(e)  See  Wright  v.  Laing,3  B.  &  C  that  of  the  debtor:"  per  Sir  W.  Grant, 
165.  M.E.,  ClaytmCs  Case,  1  Mer.  572. 
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Appropriation  of  payment  by  law.— If  neither  the  debtor  nor  the 
creditor  make  any  appropriation,  the  law,  in  general,  appropriates 
the  payment  to  the  earlier  debt  (a).  A  buyer,  being  indebted  to  the 
same  broker  for  two  parcels  of  goods  sold  for  different  principals, 
made  a  payment  to  the  broker  to  an  amount  greater  than  either  debt, 
but  not  equal  to  the  sum  of  both,  and  without  any  specific  appropria- 
tion to  either ;  the  broker  having  become  insolvent  before  payment 
over,  it  was  considered  that  the  justice  of  the  case  required  that  the 
payment  should  be  apportioned  between  the  two  principals,  leaving 
them  respectively  entitled  to  recover  only  the  balance  of  their  debts 
from  the  buyer  (b).  As  between  two  debts,  one  arising  out  of  a  law- 
ful contract,  the  other  out  of  a  contract  void  for  illegality,  a 
payment  not  specifically  appropriated  by  either  party,  will  be 
appropriated  by  law  to  the  debt  recognized  by  law ;  thus,  there  being 
two  distinct  debts,  one  for  goods  sold,  the  other  for  money  lent 
on  a  usurious  contract,  and  a  payment  having  been  made 
without  a  specific  appropriation  to  either  debt  by  debtor  or  creditor, 
it  was  held  that  the  law  would  afterwards  appropriate  such  payment 
to  the  debt  for  goods  sold  (c). 

Section  VIII. — Release.* 


Release  of  Eight  of  Action 951 

must  be  under  Seal 952 

Conditional  Kelease 953 

Construction  of  Kelease 953 


Release  of  one  of  Co-Debtors 954 

by  one  of  Co-Creditors 955 

Fraudulent  Release  956 

Covenant  not  to  Sue 957 


Release  of  right  of  action — The  right  of  action  for  a  breach  of  con- 
tract may  be  discharged  by  release  under  seal.  The  term  release  is  gen- 
erally applied  to  the  discharge  of  the  right  of  action,  after  a  breach  of 
contract ;  it  is  also  sometimes  applied  to  the  discharge  of  a  contract  by 
consent  before  a  breach ;  but  the  discharge  of  a  contract  by  consent 
before  a  breach  may  be  more  correctly  termed  a  rescission  of  the  con- 
tract (d).  A  general  release  of  all  actions  and  demands  was  held  not 
to  extend  to  a  covenant  before  breach,  because  at  the  time  of  the  re- 
lease there  was  no  right  of  action  or  demand  iti  respect  of  the  cove- 
nant (e).  Such  a  release  will  discharge  a  bond  conditioned  to  pay  a 
sum  of  money  at  a  future  time,  although  when  the  release  was  given  the 
time  for  payment  had  not  arrived  and  the  obligee  had  no  right  of  ac- 
tion (f).     It  will  also  discharge  a  present  debt  payable  at  a  future 

(a)  PerTindal,  C.J.,  Mills  v.  Fowkes,  (c)  Wright  v.  Laing,  3  B.  &  C.  165; 

5  Bing.  N.  C.  455,  461.     The  civil  law,  see  Philpott  v.  Jones,  2  A.   &  E.  41. 

it  is  said,  applies  the  payment  to  the  tmte,  p.  950. 

more  burdensome  of  two  debts  where  (d)  See  ante,  p.  884. 

one  is  more  burdensome  than  the  other,  (e)  Hancock  v.  Field,  Cio.  Jac.  170; 

and  to  the  earlier  debt  only  where  they  floe's  Case,  5  Co.  71;  Co.  Lit.  292  6. 

are  of  equal  burden;  16.,  per  Sir  William  (/)  Co.   Lit.   s.    512;    see    Tynan   v. 

Grant  M.R.,  Clayton's  Case,  1  Mer.  572.  Bridges,  Cro.  Jac.  800. 

(h)  Favenc  v.  Bennett,  11  East,  36. 

*  Ch.  IV,  Sect.  VIII,  Leake. 
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time  (a).    A  release  of  all  covenants  is  a  good  discharge  of  a  covenant 
before  it  is  broken  (J). 

Release  mnst  be  under  seal. — A  simple  contract,  before  breach, 
may  be  rescinded  and  discharged  by  a  simple  agreement  of  the  parties 
without  a  deed  under  seal ;  but  a  contract  under  seal,  before  breach, 
cannot  be  rescinded  or  discharged  without  a  deed  (c).  After  breach, 
the  right  of  action,  whether  arising  from  breach  of  simple  contract  or 
contract  under  seal,  may  be  discharged  by  a  release  under  seal,  or  by 
accord  and  satisfaction ;  but  it  cannot  be  discharged  by  a  parol  release, 
or  by  a  simple  agreement  not  under  seal  (d). 

Release  does  not  require  considpration.— A  release  under  seal, 
being  subject  to  the  rules  regulating  contracts  under  seal,  does  not  re- 
quire a  consideration  to  support  it :  and  the  acceptance  of  the  release 
by  the  releasee  is  presumed  (e). 

Release  operates  in  estoppeL — ^A  release,  as  being  under  seal,  also 
operates  in  law  as  an  estoppel  on  the  party  executing  it,  according  to 
its  terms  (f).  Upon  the  completion  of  a  sale  a  deed  of  conveyance  of 
the  property  was  executed  by  the  vendor  whereby  he  released  the 
purchaser  from  all  claim  in  respect  of  the  purchase,  and  aU  moneys 
due  in  respect  thereof ;  it  was  held  that  he  was  thereby  estopped  from 
claiming  an  additional  sum,  although  the  sum  actually  paid,  by  reason 
of  an  error  in  calculating  interest,  was  less  than  what  had  been  agreed 
upon  as  the  price  (g).  In  an  action  on  a  bond  brought  against  one  of 
two  joint  obligors,  the  defendant  pleaded  that  the  plaintiff  had  released 
the  bond  to  the  other  obligor,  and  the  plaintiff  replied  that  the  release 
was  executed  on  the  understanding  by  the  defendant  that  the  release 
should  not  operate  in  his  discharge ;  the  replication  was  held  bad,  be- 
cause it  set  up  matter  at  variance  with  the  terms  of  the  plaintiff's  deed 
of  release  (h). 

Discharge  of  bills  and  notes  by  parol  waiver. — ^An  exception  to 
the  rule  that  a  right  of  action  for  breach  of  contract  cannot  be  dis- 
charged by  a  release  or  agreement  not  under  seal  occurs  with  the  con- 
tracts formed  by  bills  of  exchange  and  promissory  notes,  which  are 
regulated  by  the  custom  of  merchants :  the  liability  upon  these  instru- 
ments, both  before  and  after  they  have  become  due  and  payable,  may 

(a)  Co.  Lil.  293  6.  (/)  BownVree  v.  Jacob,  2  Taunt.  141 ; 

(*j  li-  Baker  v.  Beuoe}/,  1  B.  &  C.  704;  cited 


(c)  See  the  cases  cited  ante,  p.  888,  ante,  p.  942. 
note  (d).  ( g)  Sarding  v.  AmbUr,  3  M.  &  W. 

(d)  Harris  v.  Ooodwyn,  2  M.  &  G.  405;  279. 

see  ante,  p.  886.  (K)  Cocks  v.  Ifash,  9  Bing.  841 ;  Brooks 

(e)  See  ante,  pp.  33,  36.  v.  Stuart,  9  A.  &  E.  854. 
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be  discharged  by  tbe  holder  by  express  renunciation  or  waiver,  with- 
out deed  and  without  consideration  (a). 

Release  in  equity  by  parol  agreement — A  release,  or  agreement 
amounting  to  a  release,  made  upon  good  consideration,  though  not 
under  seal,  is  effectual  in  equity,  and  might  be  pleaded  in  an  action 
at  law  as  a  defence  upon  equitable  grounds  (b) ;  but  a  voluntary  re- 
lease vrathout  deed,  and  without  consideration,  is  equally  invalid  in 
equity  and  at  law  (c ).  A  representation  by  the  creditor  to  his  debtor 
of  his  intention  to  release  the  debt,  though  not  made  under  seal, 
if  acted  upon  by  the  debtor,  may  become  binding  upon  the  creditor 
in  equity  (d). 

Conditional  release- — A  release  may  be  in  its  terms  conditional  up- 
on the  happening  of  a  given  event  (e).  By  a  deed  of  arrangement 
between  a  debtor  and  his  creditors,  it  was  agreed  that  the  debtor  should 
have  a  letter  of  license  to  carry  on  his  trade  for  five  years,  and  that, 
if  any  creditor  during  the  continuance  of  the  license  should  molest  or 
interfere  with  the  debtor,  the  latter  should  be  discharged  from  the 
debt  of  that  creditor ;  a  creditor,  party  to  the  deed,  having  sued  the 
debtor  within  the  five  years,  it  was  held  that  the  release  thereby  be- 
came absolute,  and  was  pleadable  in  bar  to  the  action  (/).  So,  where 
a  deed  of  composition  expressly  provided  that  if  an  action  should  be 
brought  by  one  of  the  creditors  within  a  certain  time,  the  deed  might 
be  pleaded  in  bar  or  in  discharge  of  such  action,  it  was  held  that,  upon 
a  creditor  bringing  an  action  within  the  time,  the  proviso  operated  to 
discharge  the  action  and  might  be  pleaded  in  bar  (g). 

Construction  of  release- — General  words  of  release  may  be  quali- 
fied by  the  previous  recitals  in  the  deed ;  thus,  where  the  deed  recited 
that  the  releasee  had  agreed  to  pay  a  sum  of  money  to  the  releasor 
and  then  proceeded  to  release  the  sum  «  so  paid  as  hereinbefore  men- 
tioned," it  was  held  that  the  words  of  the  release  were  qualified  by 
the  recital  referred  to,  which  stated  only  an  agreement  to  pay  and 
not  an  actual  payment  of  the  money,  and  that  the  releasor  was  not 
estopped  from  alleging  that  it  had  never  been  paid  (A).  So,  the  general 
words  of  a  release  may  be  restrained  by  the  recital  of  the  particular 

(a)  Byles  on  Bills,  8th  ed.  182;  Foster  (d)  Teomans  v.  Williams,  L.  E.  1  Eq. 

V.  Dawber,  6  Ex.  839,  846,  851;  and  see  184;  35  L.  J.  C.  283. 

Steele  v.  Harmer,  14  M.  &  W.  831;  Cook  ( e)  Gibbons  v.  Vouillon,  8  C.  B.  483; 

V.  Lister,  13  C.  B.  N.  S.  543,  593;  32  L.  and  see  Ford  v.  Beech,  11  Q.  B.  852, 872; 

J.  C.  P.  121, 126.  and  see  Belshaw  v.  Bush,  11  C.  B.  191, 

(6)  See  De  Pothonier  v.  He  Mattos,  202,  204. 

E.  B.  &  E.  461;  27  L.  J.  Q.  B.  260;  and  (/)    Gibbons  v.  Vouillon,  8  C.  B.  483. 

see  Taylor  v.  Manners,  L.  E.  1  Ch.  Ap.  (g)  Walker  v.  Nevill,  3  H.  &  C.  403; 

48;  35  L.  J.  C.  128.  34  L.  J.  Ex.  73. 

(c)  Tufnell  v.  Constable,  8  Sim.  69;  (h)  iampon  v.  Corfce,  5  B.  &  Aid.  606. 
see  Taylor  v.  Manners,  supra. 
Vol.  11—22 
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class  of  debts  to  which  alone  It  is  intended  to  apply  (a).  A  release  of 
all  actions  whatsoever  was  held  to  be  restricted  in  effect  by  the  recital 
stating  that  the  deed  was  intended  to  apply  only  to  actions  then  de- 
pending (b).  A  general  release  in  a  composition  deed  is  construed  as 
restricted  to  debts  and  liabilities  which  are  the  proper  subjects  of  the 
composition  (c).  A  general  release,  executed  by  a  person  who  has  a 
separate  debt  owing  from  the  debtor,  and  who  is  also  a  joint  creditor 
with  others  in  respect  of  a  debt  owing  from  the  same  debtor,  imports 
a  release  of  the  separate  debt  only  (d). 

Release  of  one  of  co-debtors. — Where  several  debtors  are  jointly,  or 
jointly  and  severally,  liable  for  one  and  the  same  debt,  the  release  of 
one  of  the  co-debtors,  in  general,  operates  as  a  release  of  all  (e).  The 
original  contract  may  expressly  reserve  to  the  creditor  a  power  of 
releasing  one  of  the  debtors  Avithout  discharging  the  co-debtors,  and 
then,  in  accordance  with  their  contract,  notwithstanding  the  release 
of  one,  the  rest  remain  liable  (/). 

The  release  of  one  of  several  co-debtors  may  also  be  qualified  in 
its  terms  by  an  express  reservation  of  the  right  of  action  of  the  cre- 
ditor against  the  other  co-debtors.  The  plaintiff  executed  a  deed  of 
release  to  one  of  two  makers  of  a  joint  and  several  promissory  note, 
and  the  deed  contained  an  express  clause  that  the  release  should  not 
operate  to  discharge  any  one  jointly  liable  to  the  plaintiff  with  the 
releasee ;  it  was  held  that  it  did  not  release  the  other  maker  of  the 
note  (ff).  So,  a  release  of  one  of  two  parties  who  had  entered  into  a 
joint  and  several  covenant,  accompanied  by  a  proviso  that  the  release 
should  not  prejudice  the  right  of  the  covenantee  to  enforce  the  cov- 
enant against  the  other,  was  held  not  to  affect  the  liability  of  the 
other  covenantor  (h).  So,  a  release  of  one  of  two  obligors  of  a  joint 
and  several  bond,  subject  to  a  similar  proviso,  does  not  release  the 
co-obligor  (i).  The  qualification  of  the  release  must  be  contained  in 
the  same  deed,  and  cannot  be  introduced  by  extrinsic  evidence  (j). 

The  plaintiff  released  one  of  two  partners  who  were  indebted  to 
him  by  a  deed  of  release  containing  a  proviso  that  it  should  not  prej- 
udice his  claim  against  the  other  partner,  and  that  in  order  to  en- 

(a)  Payler  v.   Homersham,  4  M.  &  S.  B.  &  P.  630,  633;  Nicholson  v.  Bevill,  4 

423 ;   Wilkinson  v.  ii«(Jo,  7  M.  &  W.  81 ;  A.  &  E.  675, 683 ;  and  see  Cocks  v.  Nash, 

Bain  v.  Cooper,  9  M.  &  W.  701;  see  9  Bing.  341;  Brooks  v.   Stuart,  9  A.  & 

Teede  v.  Johnson,  11  Ex.  840;  25  L.  J.  E.  854. 

Ex.  110.  (/)  CowperY.  Smith,  4M:.  &W.  519; 

(6)  Simons  v.  Johnson,  3  B.  &  Ad.  175.  Union  Bank  of  Manchester  v.  Beech,  3 

(c)  Hazelgrme  v.  House,  35  L.  J.  Q.  H.  &  C.  672;  84  L.  J.  Ex.  133. 

B.  1;  L.  R.  1  Q.  B.  101;  Gresty  v.  Gib-  (g)  North  v.  Wak^eld,  13  Q.  B.  536. 

son,  L.  E.  1  Ex.  112;  35  L.  J.  Ex.  74.  ik)  Thompson  v.  Lack,  3  C.  B.  540. 

(d)  Per  Lord  Abinger,  C.  B.,  Bain  v.  ii)  Price  v.  Barker,  4  E.  &  B.  760. 
Cooper,  9  M.  &  W.  701,  707.  (j)  Cocks  v.  Nash,  9  Bing.  341 ;  Brooks 

(e)  Co.  Lit.  232  a;  Clayton  v.  Kynas-       v.  Stuart,  9  A.  &  E.  854. 
ton,  2  Salk.  574;  Cheetham  v.  Ward,  1 
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force  that  claim  it  should  be  lawful  for  the  plaintiff  to  sue  both  part- 
ners jointly ;  it  was  held  that  he  might  sue  both  jointly,  and  that  in 
such  action  the  deed  could  not  be  pleaded  as  a  release  by  the  party 
to  whom  it  was  given  (a).  Such  a  deed  might  be  pleaded  in  bar  to 
an  action  by  the  creditor  against  the  debtor  alone  in  whose  favor  the 
deed  was  executed  (b).  A  deed  of  composition  by  a  debtor  under  the 
Bankruptcy  Act,  1861,  containing  a  release  by  his  creditors  without 
a  reserve  of  remedies  against  sureties,  is  not  binding  on  creditors  who 
do  not  execute  it,  if  it  appears  that  such  creditors  are  secured  by 
sureties  for  their  debts,  and  therefore  cannot  be  pleaded  in  an  action 
by  such  creditor  against  the  debtor,  or  against  any  joint  debtor  with 
him  (c). 

Release  by  one  of  co-creditors. — A  release  of  a  debt  or  cause  of  ac- 
tion by  one  of  several  co-creditors,  in  general  discharges  the  debtor 
as  against  aU  (d). 

Release  in  fraud  of  third  party. — If  a  release  is  executed  by  one 
of  several  joint  creditors  in  collusion  with  the  debtor,  in  order  to  de- 
fraud the  other  creditors,  the  court  will  exercise  its  summary  juris- 
diction to  prevent  it  being  pleaded  in  bar  of  an  action  brought  in  the 
names  of  all  the  joint  creditors  (e).  The  court  will  Interfere  only  in 
a  case  of  fraud ;  if  one  of  several  co-plaintiffs,  interested  in  the  cause 
of  action,  executes  a  release  to  the  defendant  without  consideration, 
the  court  cannot,  merely  on  that  account,  interfere  to  prevent  such 
release  from  being  pleaded  (/).  So  long  as  a  person  has  an  interest 
however  small  it  be,  it  is  sufficient  to  enable  him  to  release  an  action 
in  which  he  is  a  plaintiff  (g). 

Release  by  trustee  in  fraud  of  cestui  que  trust.— Where  the 
creditor  holds  the  debt  as  trustee  for  a  third  person,  and  an  action 
is  brought  in  his  name  as  nominal  plaintiff  in  respect  of  the  legal  in- 
terest in  the  debt,  the  person  beneficially  interested  being  no  party 
to  the  action,  the  release  of  the  trustee  or  nominal  plaintiff  on  the 
record  would  be  an  effectual  answer  to  the  action,  although  given 
without  any  privity  or  consent  on  the  part  of  the  cestui  que  trust. 
But  the  court  will  exercise  a  summary  jurisdiction  to  prevent  a  re- 
lease, executed  by  a  trustee  or  mere  nominal  plamtiEf,  being  used 
fraudulently  to  defeat  the  action  which  is  brought  for  the  benefit  of 

(a)  Solly  Y.Forbes, 2  B.  &B.38;  and  (d)  BuddocVs  Case,Q  Rep.  25;  Wil- 

see  Willis  v.  Be  Castro,  4  C.  B.   N.  S.  kinson  v.  Linda,  7  M.  &  W.  81. 

216  (e)  Barker  v.  Richardson,  IT.   &  J. 

(6)  Keues  v.  Mkins,  5  B.  &  S.  240;  34  362;  PUllips  v.  Clagett,  11  M.  &  W.  84. 

L.  J  Q.  B.  25.  (/)  Per  Parke,  B.,  Rawstome  v.  Gan- 

(c)  Andrew  v.  Macklin,  6  B.  &  S.  201 ;  dell,  15  M.  &  W.  304,  308;  Jones  v.  Her- 

34  L.  J.  Q.  B.  89;  Hidson  v.  Barclay,  3  bert,  7  Taunt.  421;  Herbert  v.  Pigott,  2 

H  &  C.  9,  361;  34  L.  J.  Ex.  217;  John-  C.  &  M.  384;  Crook  v.  Stephen,  5  Bmg. 

son  V.  Barratt,  4  H.  &  C.  16 ;  L.  E.  1  Ex.  N.  C.  688. 

65-  85  L.  J.  Ex.  15.  {g)  Per  Parke.  B.,  Rawstome  v.  Gan- 

'  dell,  15  M.  &  w;  304,  307. 
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the  cestui  que  trust  (a).  In  the  common  case  of  the  assignee  of  a  deht 
using  the  name  of  the  assignor  in  an  action  to  recover  the  debt,  the 
court  will  not  allow  a  release  of  the  debt  executed  by  the  assignor 
to  be  set  up  to  defeat  the  action  (p).  So,  in  the  case  of  a  wife  sepa- 
rated from  her  husband  and  using  his  name  in  an  action  to  recover  a 
debt  to  which  she  is  beneficially  entitled,  the  court  will  not  allow  a 
release  by  the  husband  to  be  pleaded  (c).  It  seems  that  in  some  cases 
the  courts  of  law  have  set  aside  the  release  itself ;  but  it  is  said  that 
this  has  been  per  incuriam,  and  that  the  courts  of  law  have  no  au- 
thority to  set  aside  the  release ;  all  they  can  do  is  not  to  allow  the  re- 
lease to  be  pleaded  (c?). 

Replica  tion  to  plea  of  release  upon  equitable  grounds.  —Since  the 
C.  L.  P.  Act,  1854,  ss.  83,  85,  has  permitted  pleadings  on  equitable 
grounds,  a  release  given  by  one  co-plaintiff  coUusively  with  the  defend- 
ant in  fraud  of  the  other  co-plaintifiEs,  if  pleaded,  may  be  met  by  an 
equitable  replication  of  the  fraud ;  so  likewise,  a  plea  of  a  release  by  a 
trustee,  or  nominal  plaintiff,  may  be  met  by  a  replication  on  equitable 
grounds  that  it  was  given  to  the  defendant  collusively,  and  in  fraud  of 
the  party  beneficially  interested,  who  is  the  real  plaintiff  in  the  action. 
In  the  case  of  Be  Pothonier  v.  JDe  Mattos  (e),  a  replication  upon  equi- 
table grounds  to  pleas  of  release  and  payment,  that  the  plaintiff  had 
assigned  the  debt,  and  that,  after  notice  of  the  assignment  to  the 
defendant,  the  release  was  given  and  the  payment  made  in  order  to 
defraud  the  assignee,  who  was  suing  in  the  name  of  the  assignor  for  his 
own  benefit  only,  was  held  good  on  demurrer. 

Release  obtained  by  fraud. — If  the  release  is  obtained  by  a  fraud 
of  the  debtor  upon  the  releasing  creditor,  without  collusion  on  the  part 
of  the  latter,  and  is  pleaded  as  a  defence,  it  may  be  met  by  a  replica- 
tion of  fraud  as  in  the  case  of  a  release  obtained  by  fraud  from  a  single 
creditor ;  and  there  is  no  occasion  for  summary  interference  by  the 
court  to  set  aside  the  plea,  or  for  an  equitable  replication  (/). 

Covenant  not  to  sue- — A  covenant  under  seal  made  by  a  creditor  to 
his  debtor,  covenanting  absolutely  not  to  sue  for  a  particular  debt  or 
breach  of  contract,  does  not  in  terms  release  the  right  of  action,  and 

(a)  Hickey  v.  Burt,  7  Taunt.  48;  and  plaintiff,  having  given  a  release  to  the 

see  Pa^ne  V.  JJofliers,  Doug.  407;  Gibson  defendant,  the  court  ordered  it  to  be 

V.  Winter,  5  B.  &  Ad.  96.  given  up  on  an  application  by  the  land- 

(6)  Legh-v.  Legh,  1  B.  &  P.  447;  per  lord  on  whose  behalf  the  action  was 

Parke,  i.,IiaMStome\.  GandeU,i5M.  brought;  and  see  Barkers.  Richardson, 

&  W.  304,  307;  and  see  Phillips  v.  Cia-  1  Y.  &  J.  362. 

gett,  11  M.  &  W.  84;  De  Pothonier  v.  (e)  E.  B.  &  E.  468;  27  L.  J.  Q.  B.  260. 

De  Mattos,  E.  B.  &  E.  461;  27  L.  J.  Q.  (/)  Wild  v.  Williams,  GU.  &  W.  490; 

B.  260.  per  Parke,  B.,  Phillips  v.  Clagett,  11  M. 

(c)  Innell  v.  Newman,  4  B.  &  Aid.  419.  &  W.  84,  93 ;  and  see  Robinson  v.  Lord 

{d)  Per  Parke,  B.,  Phillips  v.  Clagett,  Vernon,  7  C.  B.  N.  S.  231;  29  L.  J.  C. 

11  M.  &  W.  84, 93;  see  Payne  v.  Rogers,  P.  135. 
Doug,  407 ;  where  a  tenant,  the  nominal 
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only  purports  to  render  the  covenantor  liable  for  suing  in  breach,  of  the 
covenant ;  but  between  the  two  parties  to  the  covenant,  where  the 
damages  recoverable  in  an  action  brought  for  suing  contrary  to  the 
covenant  would  be  equal  in  amount  to  the  debt  or  damages  recover- 
able in  the  action  covenanted  to  be  forborne,  if  an  action  be  brought 
in  breach  of  the  covenant,  the  covenant  not  to  sue  may  be  pleaded  as 
a  defence,  upon  the  principle  of  avoiding  circuity  of  action,  that  is,  in 
order  to  avoid  the  recovering  a  sum  of  money  in  one  action,  which  may 
be  recovered  back  in  another  action  between  the  same  parties.  The 
covenant  not  to  sue  becomes  thus,  in  effect,  equivalent  to  a  release,  and 
in  pleading  may  be  so  treated  (a).  A  covenant  not  to  sue.  In  order  to 
operate  as  a  release  upon  the  ground  of  avoiding  circuity  of  action 
must  be  between  the  same  parties  as  the  original  right  of  action  (5). 

Covenant  not  to  sue  one  of  co-debtors- — A  covenant  not  to  sue  one 
of  several  persons  jointly  liable,  though  it  may  be  pleaded  as  a  release 
by  the  covenantee,  does  not  operate  as  a  release  of  the  others  (c).  So,  a 
covenant  by  one  of  several  joint  creditors  not  to  sue  the  debtor  does 
not  discharge  the  debt  as  against  the  creditors  jointly,  but  only  gives 
the  debtor  a  right  of  action  against  the  covenantor,  if  he  breaks  his 
covenant  (d). 

A  composition  deed  made  between  a  debtor  and  his  creditors  con- 
taining a  release  of  the  debtor,  but  with  a  reserve  of  the  remedies  of 
the  creditors  against  other  persons  jointly  liable  with  the  debtor,  is 
construed,  as  against  the  joint  debtors,  merely  as  a  covenant  not  to  sue 
the  debtor,  so  that  the  joint  debtors  are  not  thereby  discharged,  and 
in  an  action  against  them  cannot  plead  it  as  a  release  of  the  debt  (e). 
But  as  against  the  debtor  with  whom  the  covenant  is  made,  if  sued 
alone,  such  a  deed  is  effectual  as  a  release  and  may  be  pleaded  in  bar 
of  the  action  (/).  A  deed  of  composition  made  by  a  debtor  under  the 
Bankruptcy  Act,  1861,  containing  a  release  of  the  debtor,  without 
preserving  the  remedies  of  the  creditors  against  other  persons  jointly 
liable  with  the  debtor,  does  not  become  binding  by  force  of  the  act 
against  non-executing  creditors,  in  case  there  be  such  persons  jointly 
liable  with  the  debtor  (g). 

Covenant  not  to  sue  for  limited  time.— A  covenant  not  to  sue  for 
a  limited  time  does  not  operate  as  a  release,  even  between  the  parties 
to  it,  and  is  not  available  as  a  defence  on  the  ground  of  avoiding  cir- 

(ffl)  2  Wms.  Saund.  41  g  g;  per  BuUer,  v.  Eyre,  6  Taunt.  289;  Price  v.  Barker 

J..  Smith  V.  Mapleback,  1  T.  T.  441, 446;  4  E.  &  B.  760. 

Burgh  v.  Preston,  8  K.  R.  483,  486;  per  (cJ)  WcUmestey  v.  Cooper,  11  A.  &  E 

Tindal,  C.  J.,  Morley  v.  Frear,  6  Bing.  216. 

547,  554;  Ford  v.  Beech,  11  Q.  B.  852,  (e)  Willis  v.  De  Castro,  4  C.  B.  N.  S 

871.  216. 

^6)  Webb  V.  Spicer,  13  Q.  B.  886.  (/)  Keyes  v.  Elkins,  5  B.  &  S.  240;  34 

(c)  Lacy  v.  Kinaston,  1  L.  Raym.  690;  L.  J.  Q.  B.  25. 

Dean  v.  Newhall,  8  T.  R.  168;  Button  {g)  See  ante,  p.  955  (c). 


Digitized  by  Microsoft® 


958  CHAP.   SIII.  THE  DISCHARGE  OP  CONTRACTS. 

cuity  of  action,  but  operates  merely  as  a  covenant,  for  breach  of  which 
the  covenantee  may  bring  his  action  for  damages  (a).  So  also,  a 
covenant  not  to  sue  until  the  happeniag  of  a  certain  event  (b).  A 
covenant  not  to  sue  on  a  bond  during  the  life  of  the  obligor,  except 
in  case  of  assignment  for  the  benefit  of  the  assignee,  was  held  to  be 
no  answer  to  an  action  by  an  assignee  of  the  bond  in  the  name  of  the 
obligee  (c).  So,  a  simple  contract  engaging  to  suspend  the  remedy 
on  a  previous  contract  for  a  limited  time,  does  not  operate  as  a  dis- 
charge or  suspension  pleadable  in  bar,  but  only  gives  a  right  of  action 
for  damages  for  its  breach  {d). 

But  a  covenant  not  to  sue  for  a  limited  time,  with  a  condition  that, 
if  a  suit  be  brought  before  the  time,  the  right  of  action  shall  be  for- 
feited, operates  as  a  discharge  by  force  of  the  condition,  if  the  action 
be  brought  within  the  time,  and  may  then  be  pleaded  in  bar  to  the 
action  (e).  A  deed  of  composition  between  a  debtor  and  his  credi- 
tors contained  a  covenant  on  the  part  of  the  creditors  not  to  sue  be- 
fore a  certain  date,  and  that  the  deed  might  be  pleaded  as  a  bar  or 
in  discharge  of  every  action  brought  contrary  to  the  true  intent  and 
meaning  of  the  deed ;  it  was  held,  in  an  action  brought  by  a  creditor 
within  the  time,  that  the  covenant  not  to  sue  for  a  limited  time,  be- 
ing accompanied  by  the  express  provision  that  during  the  hmited 
time  it  might  be  so  pleaded,  was  pleadable  in  bar  to  the  action  (/). 


Sectiok  IX. — Meegee  aisd  Estoppel.* 


Merger    of    inferior    in    higher 

Remedy 958 

Remedies  must  be  co-extenslve.  959 

Merger  by  Judgment  against  De- 
fendant    960 


Estoppel   by    Judgment   against 

Plaintiff 961 

Action  pending 964 

Foreign    Judgment   against   De- 
fendant    964 

against  Plaintiff 965 


Merger. — It  is  a  general  rule  of  law  that  a  party  by  taking  or  acquir- 
ing a  security  of  a  higher  nature  in  legal  operation  than  the  one  he 
already  possesses  merges  and  extinguishes  his  legal  remedies  upon 
the  minor  security  or  cause  of  action ;  that  is  to  say,  if  a  bond  or 
covenant  is  taken  for  a  simple  contract  debt,  the  remedy  upon  the 
simple  contract  is  extinguished ;  and  if  a  judgment  is  recovered  in  an 
action  brought  upon  a  simple  contract,  or  bond,  or  specialty  debt,  the 
original  right  of  action  is  merged  in  the  judgment  which,  being  matter 

(a)  Ayloffe  v.   Scrimp8hire,2  Salk.  (e)  Gibbons  v.  FouiHon,  8  C.  B.  483; 

573;  Garth.  63;  Thimblebyv.  Barron,  3       Belshaw  v.  Bush,  11  C.  B.  191,  202, 


M.  &  W.  210;  2  Wms.  Saund.  150  a.  204. 

"■   TTeftbv.  Spicer,  13  Q.  B.  886.  (/. 

Morley  v.  Frear,  6  Bing.  547.  34  L.  J.  Ex.  73;  and  see  Corners.  Sweet, 


(6)  Webb  V.  Spicer,  13  Q.  B.  886.  (/)  Walker  v.  JTeoiJJ,  3  H.  &  C.  403; 

(c)  Morley  v.  Frear,  6  Bing.  547.  34  L.  J.  Ex.  73;  anc' 

(d)  Ford  V.  Beech,  11  Q.  B.  852.  35  L.  J.  C.  P.  151. 


•■  Ch.  IV,  Sect.  IX,  Leake. 


Digitized  by  Microsoft® 


SECT.  rx.  MEEGEE  AND  ESTOPPEL.  959 

of  record,  is  of  a  higher  nature  (a).  The  merger  or  extinguishment 
of  the  inferior  security  takes  place  by  mere  operation  of  law,  inde- 
pendently of  any  intention  of  the  parties  that  the  higher  security 
should  operate  in  satisfaction  or  discharge  of  the  inferior  security  (5). 
In  an  action  brought  to  recover  a  debt  upon  a  simple  contract 
the  defendant  pleaded  that,  in  pursuance  of  an  agreement  to  that 
effect,  he  executed  an  indenture  whereby  he  covenanted  with  the 
plaintiff  to  pay  him  the  debt;  the  plea  was  held  good,  although  it 
contained  no  allegation  that  the  indenture  was  accepted  by  the 
plaintifif  in  satisfaction  of  the  debt,  Maule,  J.,  saying :  « It  does  not 
merge  or  extinguish  the  debt;  but  it  merges  the  remedy  by  way  of 
proceeding  upon  the  simple  contract. — The  intention  of  the  parties 
has  nothing  to  do  with  that.— The  policy  of  the  law  is,  that  there 
shall  not  be  two  subsisting  remedies,  one  upon  the  covenant,  and 
another  upon  the  simple  contract,  by  the  same  person  against  the 
same  person  for  the  same  demand"  (c),. 

The  remedies  must  be  co-extensive,— as  to  the  debt.— It  is  a 

necessary  condition  of  the  merger  that  tiie  two  securities  be  co-exten- 
sive, that  is  to  say,  that  the  superior  security  be  made  for  the  same 
identical  debt,  and  between  the  same  parties,  as  the  inferior  security. 
Thus,  if  a  bond  for  a  limited  amount  is  given  to  secure  a  simple  con- 
tract debt  for  money  then  owing,  and  such  further  sums  as  should 
be  afterwards  advanced  to  an  indefinite  amount,  there  is  no  merger 
(d).  So,  where  a  banker,  upon  opening  an  account  with  a  customer, 
took  from  him  a  bond  to  secure  his  current  balance  of  account,  it  was 
held  that  such  bond  did  not  merge  the  remedy  by  simple  contract  for 
future  advances  (e). 

It  has  been  laid  down  that  a  merger  may  operate  in  respect  of  part 
of  an  entire  debt ;  but  this  seems  still  to  be  doubtful  (/).  A  merger 
in  a  higher  security  may  be  pleaded  as  to  part  of  an  indebitatus  count, 
because  several  distinct  debts  may  be  claimed  under  such  count ;  if 
the  plaintiff  wishes  to  object  that  the  part  pleaded  to  was  part  of  an 
entire  and  indivisible  debt,  he  should  plead  a  replication  to  that  effect 

And  as  to  the  parties. — The  superior  security  must  also  be  between 
the  same  parties  as  the  inferior  security  in  order  to  operate  in  merger 

(a)  Higgeris  Case,  6  Co.  43  6;  Brake  (c)  Price  v.  Moulton,  10  C.  B.  561. 

V.  Mitchell,  3  East,  251,  259;  Owen  v.  (d)  Norfolk  By.  Co.  v.  WNamara,  3 

Soman,  3  Mac.  &  G.  378,  407;  20  L.  J.  Ex.  628. 

C.  314,  323;  Price  v.  Moulton,  10  C.  B.  (e)  Holmes  v.  Bell,  3  M.  &  G.  213; 

561,  572,  573.  Price  v.  Moulton,  10  C.  B.  561,  572. 

(6)  Price  v.  Moulton,  10  C.  B.  561;  (/)  Higgen's  Case,  6  Co.  45  a;  cited 

per  Lord  Truro,  L.  C,  Owen  v.  Roman,  by  Jervis,  C.  J.,  Price  v.  Moulton,  10 

3  Mac.  &  G.  378,  408;  20  L.  J.  C.  314,  C.  B.  561,  570. 

324;  per  Parke,  B.,  Norfolk  By.  Co.  v.  (g)  See  Prices.  Moulton,   10  C.  B. 

M'Namara,  3  Ex.  628,  632.  561,  570. 
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of  it.  Thus,  a  superior  security  given  by  a  third  person,  as  surety 
for  the  debt,  does  not,  by  operation  of  law,  extinguish  the  remedy 
against  the  principal  (a) ;  and  a  superior  security  given  by  the 
debtor  to  a  third  person,  as  trustee  for  the  creditor,  does  not  effect  a 
merger  of  the  liability  to  the  creditor  (5).  So,  a  bond  given  by  a 
debtor  with  a  surety,  to  secure  a  simple  contract  debt,  was  held  not 
to  effect  a  merger  of  the  debt  secured ;  because  the  parties  to  the 
securities  were  not  the  same  (c).  One  of  two  makers  of  a  joint  and 
several  promissory  note  gave  to  the  holder  a  deed  of  mortgage  to 
secure  the  amount,  with  a  covenant  to  pay  it ;  it  was  held  that  the 
other  maker  of  the  note  was  not  thereby  discharged,  because  the 
remedy  given  by  the  specialty  security,  being  confined  to  one  of  the 
debtors  only,  was  not  co-extensive  with  that  which  the  creditor  had 
upon  the  note  (d). 

A  judgment  recovered  upon  the  collateral  security  for  a  debt, 
though  it  may  merge  that  security,  does  not  operate  to  change  the 
original  debt  or  cause  of  action.  Thus,  where  a  bill  of  exchange  was 
given  on  account  of  a  debt  due  under  a  covenant,  and  judgment  was 
recovered  in  an  action  brought  upon  the  bill,  it  was  held  that  the 
judgment  alone,  without  satisfaction,  though  it  merged  the  remedy 
upon  the  bUl,  was  no  bar  to  an  action  upon  the  covenant  (e). 

A  new  security  which  is  not  co-extensive  with  a  prior  one,  though 
it  does  not  by  mere  operation  of  law,  independently  of  the  intention 
of  the  parties,  effect  a  merger,  yet,  by  agreement  of  the  parties  may 
be  given  and  accepted  in  satisfaction,  and  so  operate  as  a  discharge ; 
and  an  inferior  security  may  by  agreement  be  given  and  accepted  in 
satisfaction  of  a  right  of  action  on  a  contract  of  a  higher  nature  (/). 

Merger  by  judgment  recovered  against  defendant.— In  HiggerCs 
Case  ig)  the  plaintiff  brought  an  action  on  a  bond,  to  which  the  defend- 
ant pleaded  a  judgment  previously  recovered  on  the  same  bond,  and  it 
was  resolved,  "  that  as  long  as  the  judgment  remains  in  force,  he  cannot 
have  an  action  upon  the  same  bond ;  for  as  he  who  has  a  debt  by 
simple  contract,  and  takes  a  bond  for  the  same  debt,  or  any  part  of 
it,  the  contract  is  determined,  so  when  a  man  has  a  debt  on  a  bond, 
and  by  ordinary  course  of  law  has  judgment  thereon,  the  contract 
by  specialty,  which  is  of  an  inferior  nature,  is  by  judgment  of  law 
changed  into  a  matter  of  record,  which  is  of  a  higher  nature." 

This  doctrine  has  been  further  explained  as  follows  : — « If  there  be 
a  breach  of  contract,  or  wrong  done,  or  any  other  cause  of  action  by 


(a)  White  v.  Cuyler,  6  T.  E.  176.  L.  J.  C.  P.  230;  and  see  Twopenny  v. 

(b)  Bell  -v.  Banks,  3  M.  &  G.  258.  Toung,  3  B.  &  C.  208. 

(c)  Holmes  v.  Bell,  3  M.  &  G.  213.  (e)  Drake  v.  Mitchell,  3  Bast,  251. 

(d)  Anaell  v.   Baker,   15  Q.    B.   20;  (/)  See  ante,  p.  927. 

Sharpe  t.    Gibbs,  16  C.  B.  N.  S.  527;  {g)  6  Co.  45  b:  and  see  jBe  Corbet 

Boaler  v.  Mayor,  19  C.  B.  N.  S.  76;  34  Davies,  1  Weekly  Notes,  321. 
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one  against  another,  and  judgment  be  recovered  in  a  court  of  record, 
the  judgment  is  a  bar  to  the  original  cause  of  action,  because  it  is 
thereby  reduced  to  a  certainty,  and  the  object  of  the  suit  attained,  so 
far  as  it  can  be  at  that  stage ;  and  it  would  be  useless  and  vexatious 
to  subject  the  defendant  to  another  suit  for  the  purpose  of  obtaining 
the  same  result.  Hence  the  legal  maxim,  "  transit  in  rem  judicatam" 
— the  cause  of  action  is  changed  into  matter  of  record,  which  is  of  a 
higher  nature,  and  the  inferior  remedy  is  merged  in  the  higher  "  (a). 

Judgment  recovered  against  one  of  joint  debtors.— A  judgment 
recovered  against  one  of  two  joint  debtors  is  a  bar  to  an  action  against 
the  other  (b) ;  but  a  judgment  against  one  of  two  joint  and  several 
debtors  liable  for  the  same  debt  is  no  bar  to  an  action  against  the 
other,  unless  the  judgment  has  been  satisfied ;  so  long  as  any  part  of 
the  debt  remains  due,  the  other  may  be  sued  (c). 

With  respect  to  joint  debtors  of  whom  one  or  more  is  out  of  the 
jurisdiction,  the  Mercantile  Law  Amendment  Act,  1856, 19  &  20  Vict. 
c.  97,  s.  11,  enacts  that  a  person  entitled  to  a  cause  of  action  against 
two  or  more  joint  debtors  "  shall  not  be  barred  from  commencing  and 
suing  any  action  or  suit  against  the  joint  debtor  or  joint  debtors  who  was 
or  were  beyond  seas  at  the  time  the  cause  of  action  or  suit  accrued  after 
his  or  their  return  from  beyond  seas,  by  reason  only  that  judgment  was 
already  recovered  against  any  one  or  more  of  such  joint  debtors  who 
was  not  or  were  not  beyond  seas  at  the  time  aforesaid."  Before  the 
passing  of  the  above  Act  the  Statute  of  Limitation  did  not  begin  to 
run  in  favor  of  joint  debtors,  of  whom  one  or  more  were  beyond  seas, 
imtil  his  or  their  return  {d) ;  but  by  the  11th  section  of  the  above  Act 
the  time  begins  to  rim  in  favor  of  those  joint  debtors  who  are  not  beyond 
seas  from  the  time  of  the  accruing  of  the  cause  of  action,  notwith- 
standing some  of  the  joint  debtors  are  beyond  seas.  It  has  thus  been 
made  necessary  for  the  creditor  to  sue  those  joint  debtors  who  are 
not  beyond  seas  promptly;  and  in  order  to  preserve  the  remedy 
against  those  who  are  beyond  seas  upon  their  return,  the  above  enact- 
ment obviates  the  effect  of  a  previous  judgment  against  a  joint  debtor. 

Estoppel  by  judgment  against  plaintiff.  —A  judgment  recovered 

(a)  King  v.  Hoare,  13  M.  &  W.  494,  independent  of  contract  a  judgment  re- 
504;  Brown  v.  Wotttyn,  Cro.  Jac.  73;  covered  against  one  of  several  joint 
Lechmere  v.  Fletcher,  1  C.  &  M.  623,  wrongdoers  is,  without  satisfaction,  a 
634;  Smith  v.  Nicolls,  5  Bing.  N.  C.  208,  bar  to  an  action  against  the  others  for 
220.  the  same  cause;  Brown  v.  Wotton,  Cro. 

(b)  King  v.  Hoare,  13  M.  &  W.  494;  Jac.  73;  and  see  King  v.  Hoare,  13  M. 
and  see  Bucklandv.  Johnson,  15  C.  B.  &W.  494, 504;  yet  the  joint  wrongdoers 
145;  23  L.  J.  C.  P.  204.  are  separately  liable,  and  if  sued  sepa- 

(c)  Ayrey  v.  Davenport,  2  B.  &  P.  N.  rately  cannot  plead  in  abatement. 

K.  474;  Lechmere  v.  Fletcher,  1  C.  &  (d)  Fannin  v.  Anderson,  1  Q.  B.  811. 

M.  623,  635;  and  see  King  v.  Hoare,  13 
M.  &W.  494, 505.     In  actions  for  wrongs 
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against  the  plaintiff  in  an  action  is  conclusive  between  the  parties  as 
to  all  matters  adjudicated  upon ;  and  the  plaintiff  is  thereby  estopped 
from  disputing  the  same  matters  in  a  fresh  action ;  so  that  in  an  ac- 
tion brought  by  the  plaintiff  upon  the  same  cause  which  has  been  de- 
cided against  him  by  a  judgment  upon  the  merits  in  a  previous  action, 
the  defendant  may  plead  the  judgment  by  way  of  estoppel  (a). 

In  order  that  the  judgment  in  the  former  action  may  operate  as  an 
estoppel  against  the  plaintiff  bringing  another  action  against  the  de- 
fendant for  the  same  matter,,  the  judgment  must  have  proceeded  upon 
grounds  which,  as  decided,  are  a  valid  defence  to  the  second  action, 
and  not  merely  upon  grounds  which  are  peculiar  to  the  form  or 
circumstances  of  the  first  action,  and  which  may  not  affect  the  second 
(5).  Thus,  where  the  plaintiflE  had  failed  in  a  former  action  from  hav- 
ing misconceived  the  form  of  his  action,  it  was  held  he  might  bring 
another  action  in  the  proper  form  for  the  same  cause  (c).  So,  where 
a  defendant  reUes  upon  an  estoppel  against  the  plaintiff  by  reason  of 
a  judgment  recovered  against  him  in  a  previous  action  brought  by 
him  for  the  same  cause  against  a  joint  contractor  with  the  defendant, 
he  must  show  that  the  previous  judgment  was  obtained  upon  grounds 
affording  a  common  defence  to  all  the  joint  contractors,  as  it  might 
have  proceeded  upon  grounds  peculiar  only  to  the  defendant  in  that 
action  and  not  available  by  the  others  (c?).  If  the  plaintiff  fails  in 
the  former  action  because  it  was  prematurely  brought,  he  is  entitled 
to  bring  another  action  when  his  cause  of  action  is  complete ;  as,  where 
the  purchaser  of  an  estate  sought  to  recover  his  deposit  before  the 
contract  was  rescinded,  and  failed  on  that  ground,  he  was  held  en- 
titled to  recover  it  in  another  action  brought  after  a  rescission  of  the 
contract  (e).  So,  an  action  brought  for  the  price  of  goods  before  the 
credit  had  expired  would  not  prevent  a  recovery  for  the  same  goods 
after  that  period(/).  The  plaintiff  discounted  a  bill  for  the  defendant 
upon  the  defendant  signing  a  distinct  undertaking  to  pay  interest  at 
a  certain  rate  on  the  bUl,  if  not  paid  at  maturity ;  the  plaintiff  sued 
the  defendant  in  an  action  upon  the  bill  only  and  recovered  judgment, 
and  afterwards  brought  another  action  upon  the  agreement  for  the 
interest;  it  was  held  that  the  judgment  recovered  in  the  action  upon 
the  bill  was  no  answer  to  the  action  for  the  interest  which  accrued 
due  previously  to  the  judgment,  because  the  plaintiff  could  not  have 
recovered  such  interest  in  the  former  action  {g). 

(a)  VoogM  v.  Winch,  2  B.  &  Aid.  662;  (c)  Hadley  v.  Qreen,  supra. 

Overton  v.   Barvey,  9  C.   B.  324;  see  (d)  Phillips  v.  Ward,  supra. 

Phillips  V.  Ward,  2  H.  &  C.  717;  33  L.  (e)  Palmer  v.  Temple,  9  A.  «&  E.  508. 

J.  Ex.  7.  (/)  lb.  521. 

(6)  Hadley  v.  Green,  2  C.  &  3.  374;  (g)  Florence  v.  Jennings,  2  C.  B.  N. 

see  Phillips  v.  Ward,  2  H.  &  C.  717;  32  S.  454;  26  L.  J.  C.  P.  274. 
L.  J.  Ex.  7. 
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« The  facts  actually  decided  by  an  issue  in  any  suit  cannot  be 
again  litigated  between  the  same  parties,  and  are  evidence  between 
them,  and  that  conclusive,  for  the  purpose  of  terminating  litigation ; 
and  so  are  the  material  facts  alleged  by  one  party,  which  are  directly 
admitted  by  the  opposite  party,  or  indirectly  admitted  by  taking  a 
traverse  on  some  other  facts,  but  only  if  the  traverse  is  found  against 
the  party  making  it "  (a). 

Upon  this  principle,  where  the  defendant  in  an  action  has  pleaded  a 
set-off  which  has  been  decided  against  him  upon  the  merits,  and 
afterwards  brings  an  action  in  respect  of  the  same  claim,  he  may  be 
met  by  a  plea  in  estoppel  of  res  judicata  (6).  And  i£  in  an  action  for 
the  price  of  goods  sold  the  defendant  seeks  to  reduce  the  price  by  the 
diminution  of  value  caused  by  a  breach  of  warranty  of  the  quality  of 
the  goods,  he  is  estopped  from  afterwards  recovering  the  same 
amount  as  damages  for  the  breach  of  warranty  in  a  cross  action ;  he 
may  bring  a  cross  action  for  special  damages  arising  from  the  breach 
of  warranty,  which  could  not  be  allowed  in  reduction  of  the  price  in 
the  former  action  (c).  In  an  action  to  recover  a  debt  the  plaintiff 
proved  his  claim  to  a  certain  amoimt,  but  omitted  proof  of  a  further 
amount  which  he  was  then  aware  of  and  might  then  have  recovered ; 
it  was  held  that  he  could  not  maintain  a  second  action  for  the  amount 
omitted  (d).  So,  where  the  plaintiff  has  recovered  judgment  in  a 
previous  action  for  part  only  of  the  debt  claimed,  the  judgment  is  a 
bar  to  a  second  action  brought  for  the  same  debt  (e).  So,  a  party 
was  held  to  be  estopped  by  the  verdict  against  him  on  a  plea  of  set-off, 
although  he  offered  no  evidence  in  support  of  the  claim  of  set-off  (/). 
The  plaintiff,  having  brought  a  former  action  against  the  defendant 
claiming  on  a  promissory  note  and  also  for  goods  sold,  upon  a  writ  of 
inquiry  after  judgment  by  default  proved  for  the  amount  of  the  note 
only,  and  brought  a  second  action  for  the  goods  sold ;  the  defendant 
pleaded  the  recovery  of  damages  in  the  former  action,  to  which 
plaintiff  replied  that  the  cause  of  action  was  not  the  same  for  which 
the  damages  had  been  recovered ;  it  was  held  that  upon  that  issue  the 
plaintiff  was  entitled  to  a  verdict  {g).  The  defendant  in  a  second  ac- 
tion at  the  suit  of  the  same  plaintiff  was  held  not  to  be  estopped  from 
pleading  a  defence,  which  was  not  inconsistent  with  the  facts  foimd 
against  him,  or  admitted  by  him,  in  the  former  action,  merely  by  rea- 

(a)  Per  Parke,  B.,  Boileau  v.  Butlin,  8  M.  &  W.  858;  Bigge  v.  Burbidge,  15 

2  Ex.  665,  681;  per  Willes,  J.,  Howlett  M.  &  W.  598. 

V.  Tarte,  10  C.  B.  N.  S.  813,  826;  see  (d)  Lord  Bagot  v.  Williams,  3  B.  & 

Carter  v.  James,  13  M.  &  W.  137.  C.  235. 

(6)  Eastmure  v.  Laws,  5  Blng.  N.  C.  (e)  Siddall  v.  Rawcliffe,  1  C.  <&  M. 

444;  Stanton  v.  Styles,  5  Ex.  578.  487;  Todd  v.  Stewart,  9  Q.  B.  759. 

(c)  Per  Lord  EUenborough,  Fisher  v.  (/)  Eastmure  v.  Laws,  5  Bing.  N.  C. 

Samuda,  1  Camp.  190;  Mondel  v.  Steel,  444. 

(g)  Seddon  v.  Tutop,  6  T.  E.  607. 
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son  of  his  having  omitted  to  plead  it  in  that  action,  to  which  it  was 
applicable  (a). 

Action  pending. — The  commencement  and  pendency  of  an  action, 
before  it  has  arrived  at  judgment,  does  not  merge  or  extinguish  the 
cause  of  action;  and  the  pendency  of  an  action  in  one  court  cannot 
be  pleaded  in  bar  to  an  action  brought  for  the  same  cause  in  another 
court ;  it  may,  however,  be  pleaded  in  abatement,  upon  the  principle 
that  a  person  ought  not  to  be  twice  vexed  for  the  same  cause  (b). 

The  pendency  of  an  action  in  an  inferior  court  (c),  or  in  a  foreign 
court  (d),  cannot  be  pleaded  in  abatement  to  an  action  in  a  superior 
court.  The  pendency  of  an  action  in  a  superior  court  afEords  no  bar 
to  proceedings  in  the  county  court  for  the  same  cause  (e). 

The  pendency  of  an  action  against  the  defendant,  sued  jointly  with 
another  for  the  same  demand,  may  be  pleaded  in  abatement  of  an  ac- 
tion against  the  defendant  solely  (/) ;  and  an  action  against  a  sole 
defendant  may  be  pleaded  in  abatement  of  an  action  against  the  same 
defendant  sued  jointly  with  another  for  the  same  cause  (ff) ;  but  the 
pendency  of  an  action  against  one  of  two  joint  contractors  sued  alone 
cannot  be  pleaded  in  abatement  of  an  action  against  the  other  joint 
contractor  sued  alone  (h) ;  although  a  judgment  recovered  against 
the  one  joint  contractor  is  a  bar  to  an  action  against  the  other  (i). 

Foreign  judgment  against  defendant.— A  judgment  recovered 
against  the  defendant  in  a  foreign  court  of  justice  does  not  operate  in 
this  country  as  a  merger  of  the  original  cause  of  action ;  it  does  not 
entitle  the  plaintiff  to  execution  here,  or  give  him  any  higher  secu- 
rity ;  and,  if  not  followed  by  satisfaction,  it  affords  no  defence  to  an 
action  on  the  original  cause  (j).  If  the  sum  awarded  by  the  foreign 
judgment  is  paid,  the  original  cause  of  action  is  thereby  discharged, 
and  the  payment  of  the  amount  of  the  judgment  forms  a  good  de- 
fence (k). 

A  final  judgment  of  a  foreign  court  is  conclusive  between  the  par- 
ties on  the  merits,  and,  as  establishing  a  debt  between  the  parties, 

(d)  BowlettY.  Tarte,  10  C.  B.  N.  S.       391;  31  L.  J.  Ex.  181. 

813 ;  31  L.  J.  C.  P.  146.  (/)  Earl  of  Bedford  v.  Bp.  Exeter, 

(6)  Earl  of  Bedford  •<!.  Bishop  of  Ea^  Hob.  137. 

eter,  Hob.  137;  per  Bayley,  J.,  Barley  (g)  lb.,  Bawlinson  v.  Oriet,  1  Show. 

V.  Greenwood,  5  B.  &  Aid.  95, 101;  see  73. 

Senry  v.  Ooliney,  15  M.  &  W.  494.  (h)  Henry  v.  Goldney,  15  M.  &  W.  494; 

(c)  Laughton  v.  Taylor,  6  M.  &  W.  and  see  Newton  v.  Blunt,  3  C.  B.  675. 

695;  Frith  y.  C?Mpp2/,  L.  Bep.  2  C.  P.  32;  (i)  King  v.  Boare,  13  M.  &  W.  494. 

36  L.  J.  C.  P.  45.  (j)  Smith  v.  Mcolls,  5  Bing.  N.  C. 

{d)  Cozy.  Mitchell,  7  C.  B.  N.  S.  55;  208;  Bank  of  Australasia  v.  Harding, 

29  L.  J.  C.  P.  33;  and  see  Smith  v.  Nic-  9  C.  B.  661;  Bank  of  Australasia  v. 

oils,  5  Bing.  N.  C.  208;  Scott  v.  Lord  Nias,  16  Q.  B.  717. 

Seymour,  1  H.  &  C.  219;  31  L.  J.  Ex.  (fc)  Barber  v.  Lamb,  8  C.  B.  N.  S.  95; 

457;  32  ib.  61.  29  L.  J.  C.  P.  234. 

(e)  Bissill  v.  Williamson,  7  H.  &  N. 
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will  form  a  distinct  ground  of  action  in  an  English  court ;  in  such 
action  the  defendant  cannot  avail  himself  of  any  defences  upon  the 
merits  which  might  have  been  pleaded  ia  the  original  action  in  the 
foreign  court. 

Foreign  judgment  against  plaintiff. — A  final  judgment  against 
the  plaiutifE  iu  a  suit  brought  by  him  in  a  foreign  court,  being  con- 
clusive as  to  the  merits,  is,  so  far,  an  estoppel  against  his  suing  for 
the  same  cause  of  action  in  the  courts  of  this  country  (a). 


Section  X. — Arbiteation  and  Awabd.* 


Award  respecting  cause  of  Action  965 

Pendency  of  Arbitration 967 

Agreement  to  refer 967 


Arbitration  as  a  Condition  Prece- 
dent in  a  Contract  ; 


Arbitration- — A  right  of  action  may  be  referred  to  arbitration  ia- 
stead  of  the  regular  course  of  procedure ;  this  may  be  done  by  agree- 
ment of  the  parties,  or,  in  some  cases,  by  a  compulsory  order  of  the 
court  or  a  judge,  upon  the  application  of  either  party  (6). 

Award  performed. — An  award  duly  made  respecting  a  cause  of 
action  referred  to  arbitration,  if  followed  by  performance  of  the  award, 
is  a  complete  satisfaction  and  discharge  of  the  cause  of  action. 

Award  unperformed. — An  award  alone  without  performance  may 
be  a  discharge  of  the  cause  of  action,  where  it  appears,  from  the  nature 
of  the  reference  and  of  the  award  made  in  pursuance  of  it,  that  the 
award  alone  supersedes  the  cause  of  action  referred  and  operates  in 
discharge  of  it.  Where  the  award,  being  duly  authorized  by  the  agree- 
ment of  reference,  changes  the  nature  of  the  original  demand,  and  sub- 
stitutes a  different  right,  as,  where  it  awards  the  payment  of  a  certain 
sum  of  money  in  lieu  of  a  mere  claim  for  damages,  the  award  alone, 
in  general,  discharges  the  cause  of  action  upon  which  it  was  made, 
without  performance  of  it,  and  is  a  good  defence  to  an  action  brought 
for  the  original  cause.  But  where  the  award  does  not  vary  the  na- 
ture of  the  original  cause  of  action  or  destroy  its  original  quality,  as 
where  the  amount  only  of  a  debt  is  referred,  and  the  award  merely 
ascertains  the  amount  and  directs  that  it  shall  be  paid,  and  the  money 
payable  under  the  award  is  nothing  but  the  original  debt  so  ascer- 
tained in  amount,  the  award  alone,  without  performance,  does  not  dis- 


(a)  Plummer  v.  Woodburne,  4  B.  &  C. 
625 ;  a;nd  see  General  Steam  Nav.  Co.  v. 
Guillou,  11  M.  &  W.  877;  Bicardo  v. 
Oarcias,  12  CI.  &  F.  .<?68;  Frayea  v, 
Worms,  10  C.  B.  N.  S.  149. 

*  Ch.  IV,  Sect.  X,  Leake, 


(6)  C.  L.  P.  Act,  1854,  17  &  18  Vict. 
c.  125,  s.  3;  see  Chitty's  Practice,  12th 
ed.  p.  1631;  Lush's  Practice,  by  Dixon, 
p.  1037, 1068. 
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charge  the  original  cause  of  action,  and  is  no  defence  by  way  of  plea 
(a).  An  action  for  a  breach  of  a  covenant  in  a  lease  by  not  repairing 
was  referred  to  arbitration,  and  in  pursuance  of  the  reference  it  was 
awarded  that  the  defendant  should  pay  £5,  and  should  put  the  prem- 
ises in  repair  and  leave  the  same  at  Lady  Day ;  it  was  held  that  the 
award  alone  discharged  the  claim  for  damages  arising  out  of  the  breach 
of  covenant,  and  that  an  action  brought  for  the  breach  of  covenant 
was  sufficiently  met  by  a  plea  of  the  award,  without  an  allegation  that 
it  was  performed  (6). 

Award  is  conclusive  as  to  the  rights  referred. — An  award,  so  long 
as  it  remains  unimpeached,  concludes  the  rights  of  the  parties  respect- 
ing which  the  reference  is  made ;  as,  where  it  is  awarded  that  no  debt 
or  performance  is  due,  the  reference  and  award  is  a  good  answer  to 
an  action  upon  the  alleged  right  (c).  "Where  the  amount  of  damages 
accruing  from  a  breach  of  covenant  was  referred  to  an  arbitrator,  it 
was  held,  in  an  action  on  the  covenant,  that  the  arbitrator's  award  was 
conclusive  as  to  the  amount  of  damages,  unless  the  award  itself  could 
be  impeached  (a).  The  award  is  conclusive  as  to  all  matters  within 
the  scope  of  the  reference,  and  which  might  then  be  brought  forward ; 
and  if  upon  the  reference  one  of  the  parties  omits  then  to  prefer  his 
claim  respecting  such  a  matter,  he  cannot  afterwards  make  it  the 
subject  of  a  fresh  action  (e). 

Enforcing  award,  by  action. — An  award  may  be  enforced  by  an 
action  upon  the  agreement  to  perform  the  award,  where  such  an  agree- 
ment is  contained,  expressly  or  impliedly,  in  the  reference  to  arbitra- 
tion (/) :  and,  in  some  cases,  it  may  be  enforced  by  a  bill  for  specific 
performance  in  equity. 

By  attachment. — Where  the  reference  is  made  a  rule  of  court,  the 
award  may  be  enforced  by  attachment ;  and,  if  it  be  an  award  to  pay 
money  or  costs,  it  has  the  effect  and  the  remedies  of  a  judgment,  by 
the  1  &  2  Vict.  c.  110,  s.  18,  and  may  be  enforced  by  execution.  The 
C.  L.  P.  Act,  1854,  17  &  18  Vict.  c.  128,  s.  17,  provides  that  «  every 
agreement  or  submission  to  arbitration  by  consent,  whether  by  deed 
or  instrument  in  writing  not  under  seal,  may  be  made  a  rule  of  any 
one  of  the  Superior  Courts  of  law  or  equity  at  Westminster,  on  the 
application  of  any  party  thereto,  unless  such  agreement  or  submission 
contain  words  purporting  that  the  parties  intend  that  it  should  not 


(a)  Allen  v.  Milner,  2  C.  &  J.  47.  {d)  Whitehead  v.  Tattersall,  1  A.  &  E. 

(b)  Gascoyne  v.  Edwards,  1  T.  &  J.  491. 

19;  cited  and  explained  in  Allen  v.  Mil-  (e)  Dunn  v.  Murray,  9  B.  &  C.  780 

ner,  2  C.  &  J.  47",  53.  (/)  Lievesley  v.  Gilmore,  L.  B.  1  0.  P. 

(c)  Par-fees  v.  SmitJi,  15  Q.  B.  297.  570;  35  L.  J.  C.  P.  351. 
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be  made  a  rule  of  court."    This  provision  does  not  apply  to  a  submis- 
sion to  arbitration  not  contained  in  a  written  instrument  (a). 

Pendency  of  arbitration. — The  commencement  and  actual  pen- 
dency of  an  arbitration  respecting  a  debt  or  right  of  action  in  pursu- 
ance of  an  agreement  to  refer,  before  an  award  is  made,  is  no  answer 
to  an  action  for  the  recovery  of  the  debt  or  damages  (b) ;  nor  does  it 
afford  a  good  matter  of  defence  to  such  action  upon  equitable  grounds 
(c). 

Agreement  to  refer  to  arbitration. — A  mere  agreement  to  refer 
disputes  to  arbitration,  although  contained  as  a  stipulation  in  the  terms 
of  a  contract  at  the  time  of  making  it,  with  reference  to  the  possible 
disputes  which  might  arise  upon  it,  does  not,  in  general,  oust  the  jur- 
isdiction of  the  court  to  entertain  an  action  for  a  breach  of  the  con- 
tract, and  does  not  constitute  any  ground  of  defence  to  such  action  (d). 

A  charterparty  contained  a  covenant,  that  in  case  any  difference 
should  arise  between  the  parties  respecting  any  part  of  the  agreement 
it  should  be  settled  by  three  arbitrators,  to  be  chosen  as  therein  men- 
tioned ;  in  an  action  on  the  charterparty  the  defendant  pleaded  the 
covenant  to  refer  and  that  he  had  offered  to  refer  the  matter  accord- 
ing to  the  covenant,  but  that  the  plaintiff  refused ;  it  was  held  that 
the  plea  was  bad,  and  that  an  action  might  be  brought,  notwithstand- 
ing the  covenant  to  refer  to  arbitration  (e).  A  lease  of  a  coal  mine 
contained  an  agreement  between  the  parties  that,  if  any  difference 
should  arise  between  them  touching  any  matter  expressed  in  the  deed, 
it  should  be  settled  by  two  arbitrators  to  be  appointed  as  therein  men- 
tioned, it  also  contained  mutual  covenants  to  obey  and  perform  the 
award  and  not  to  bring  any  action  without  first  submitting  all  matters 
to  arbitration ;  it  was  held  that  the  agreement  and  covenants  to  refer 
did  not  oust  the  jurisdiction  of  the  court,  and  could  not  be  pleaded  in 
bar  to  an  action  for  a  breach  of  a  covenant  of  the  lease  (/). 

Action  for  breach  of  agreement  to  refer. — A  covenant  or  agree- 
ment to  refer  disputes  to  arbitration  may  form  a  binding  contract,  and, 
if  broken,  may  give  ground  for  an  action  for  the  breach :  although  such 
covenant  or  agreement  does  not  oust  the  jurisdiction  of  the  ordinary 

(a)  Ex.  p.  Glaysher,  3  H.  &  C.  442;  34  139;  Rorton  v.  Sayer,  4  H.  &  N.  643; 

L.  J.  Ex.  41;  see  Wilcox  v.  Storkey,  L.  29  L.  J.  Ex.  28;  Boper  v.  Lendon,  1  E. 

K.  1  C.  P.  671;  see  further  as  to  the  &  E.  825;  28  L.  J.  Q.  B.  260;  and  see 

modes  of  enforcing  an  award,  Russell  on  Scott  v.  Avery,  8  Ex.  487;  25  L.  J.  Ex. 

Awards,  3rd  ed.  p.  504, 578;  ChittyPract.  308;  5  H.  L.  C.  811;    Scott  v.  Corpora- 

12th  ed.  p.  1692;  Lush's  Pract.  by  Dix-  tion  of  Liverpool,  3  De  G.  &  J.  334, 368; 

on,  p.  1062.  28  L.  J.  C.  230,  238. 

(6)  Harris  v.  Reynolds,  7  Q.  B.  71.  (e)  Thompson  v.  Charnock,  8  T.  R. 

(c)  Woody.  Copper  Miners'  Co.,  nC-  139. 

B.  561;  25  L,  J.  C.  P.  166.  (f)  fforton  v.  Sayer,  4  H.  &  N.  643; 

(d)  Thompson  v.    Charnock,  8  T.   E.        29  L.  J.  Ex.  28. 
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legal  tribunals  to  entertain  an  action  respecting  the  matters  in  dis- 
pute which  are  agreed  to  be  referred,  and  constitutes  no  answer  or  de- 
fence to  an  action  brought  respecting  those  matters  (a).  An  action 
for  a  breach  of  a  covenant  or  agreement  to  refer  disputes  to  arbitra- 
tion would  not,  in  general,  serve  any  useful  purpose,  as  the  damages 
could  only  be  nominal ;  unless  the  performance  of  the  agreement  was 
secured  by  a  stipulation  for  liquidated  damages  in  case  of  breach  (b). 
A  court  of  equity  wUl  not  entertain  suits  for  the  specific  performance 
of  such  agreements  ;  nor  is  an  agreement  tp  refer  a  dispute  to  arbitra- 
tion a  good  answer  to  a  biUin  equity  respecting  the  matter  referred  (c). 

Staying  proceedings  after  agreement  to  refer. — By  an  enact- 
ment of  the  C.  L.  P.  Act,  1854,  17  &  18  Vict.  c.  125,  s.  11,  "whenever 
the  parties  to  any  deed  or  instrument  in  writing  shall  agree  that  any 
then  existing  or  future  differences  between  them  shall  be  referred  to 
arbitration,  and  any  one  of  the  parties  so  agreeing  shall  nevertheless 
commence  any  action  at  law  or  suit  in  equity  against  the  other  party 
or  parties  in  respect  of  the  matter  so  agreed  to  be  referred,  it  shall  be 
lawful  for  the  court  in  which  the  action  or  suit  is  brought,  or  a  judge 
thereof,  on  application  by  the  defendant,  upon  being  satisfied  that  no 
suffiqient  reason  exists  why  such  matters  cannot  be  or  ought  not  to 
be  referred  to  arbitration  according  to  such  agreement,  and  that  the 
defendant  was  at  the  time  of  bringing  such  action  or  suit,  and  still  is, 
ready  and  willing  to  join  and  concur  in  all  acts  necessary  and  proper 
for  causing  such  matters  so  to  be  decided  by  arbitration,  to  make  a 
rule  or  order  staying  all  proceedings  in  the  action  or  suit,  on  such 
terms  as  to  costs  and  otherwise,  as  to  such  court  or  judge  may  seem 
fit"  (d). 

Arbitration  made  a  condition- — It  may  be  validly  stipulated  as 
part  of  a  contract  that,  before  any  right  of  action  can  arise  under  the 
contract,  it  shall  be  a  condition  precedent  that  the  sum  to  be  claimed, 
or  the  amount  of  damages  to  be  recovered,  shall  be  settled  by  a  refer- 
ence to  arbitration,  and  then  the  settlement  by  arbitration  becomes  a 
condition  precedent  which  must  necessarily  be  fulfilled  before  a  right 
of  action  upon  the  contract  can  arise  (e). 

(a)  Livingston  v.   Ralli,  5  E.  &  B.  28  L.  J.  Ex.  215;  Randegger  v.  Holmes, 

132;  24  L.  J.  Q.  B.  269;  see  Thomas  y.  L.  R.  1  C.  P.   679;   Seligmann  v.   Le 

Fredricks,  10  Q.B.  175;  Cooper -v.  Shut-  Boutillier,  ib.  681. 

tleworth,  25  L.  J.  Ex.  114.  (e)  Scott  v.  Avefy,  5  H.  L.  C.  811;  8 

(6)  See  Street  v.  Bigby,  6  Ves.  814.  Ex.  487;  25  L.  J.  Ex.  308;  per  Bram- 

(c)  Street  y.  Bigby,  6  Yea.  815;  South  well,  B.,  Horton  v.  Sayer,  4  H.  &  N. 
Wales  By.  Co.y.  Wythes,  5  De  G.  M.  643,  651;  29  L.  J.  Ex.  28,  33;  Braun- 
&  Qt.  800;  Agar  v.  Macklew,  2  S.  &  S.  stein  v.  Accidental  Death  Ins.  Co.,  1  B. 
418.  &  S.  782;  31  L.J.  Q.  B.  17;  Boper  v. 

(d)  See  Bussell  v.  Pellegrini,  6  E.  &  Zendon,  1  E.  &  E.  825;  28  L.  J.  Q.  B. 
B.  1020;  Pennell  v.  Walker,  18  C.  B.  260;  Scott  v.  Corporation  of  Liverpool, 
651-,  Blyth  V.  Lafone,  1  E.  &  E.  435;  28  3  De  G.  &  J.  334. 

L.  J.  Q.  B.  164;  Wickham  v.  Harding, 
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A  policy  of  insurance  on  a  ship  contained  the  condition  that  the 
sum  to  be  paid  for  loss  or  damage  should  he  settled  in  a  specified 
manner,  and  if  a  diflEerence  should  arise  relative  to  the  settling  any 
loss  or  damage,  or  any  other  matter  relative  to  the  insurance,  it  should 
be  settled  by  arbitrators  appointed  in  manner  therein  mentioned,  and 
it  was  provided  that  no  action  should  be  brought  on  the  policy  until 
the  matters  in  dispute  should  have  been  referred  to  and  decided  by 
the  arbitrators,  and  then  only  for  such  sum  as  the  said  arbitrators 
should  award,  and  the  obtaining  the  decision  of  such  arbitrators  was 
declared  in  the  policy  to  be  a  condition  precedent  to  the  right  to  main- 
tain any  action  or  suit ;  it  was  held  that  the  condition  was  legal,  and 
that  no  action  could  be  maintained  until  it  had  been  fulfilled  (a).  A 
policy  of  insurance  against  fire  contained  the  condition,  that  in  case 
any  difference  or  dispute  should  arise  between  the  insured  and  the 
company  touching  the  loss  or  damage,  such  difference  should  be  re- 
ferred to  arbitration,  and  the  award  of  the  arbitrators  be  conclusive 
on  all  parties ;  it  was  held  that  the  reference  to  arbitration  of  the 
amount  of  the  loss  was  not  a  condition  precedent  to  the  right  to  sue 
on  the  policy,  and  did  not  oust  the  jurisdiction  of  the  court  in  such 
action  (5). 

By  a  policy  of  insurance  against  death  or  injury  by  accident  the 
insurers  were  to  pay  such  sum  by  way  of  compensation  as  should 
appear  just  and  reasonable  and  in  proportion  to  the  injury  received, 
such  sum  to  be  ascertained  in  case  of  difference  in  the  manner  pro- 
vided by  the  conditions  indorsed  upon  the  policy,  one  of  which  con- 
ditions was  that  in  case  of  difference  of  opinion  as  to  the  amount  of 
compensation  the  question  should  be  referred  to  arbitration ;  it  was 
held  that,  a  difference  having  arisen,  the  reference  to  arbitration  to 
settle  the  amount  became  a  condition  precedent  to  the  right  of  action 
for  compensation  (c).  At  a  horse  race,  it  was  a  condition  that  the 
stewards  should  decide  who  was  the  winner,  and  in  case  of  any  dis- 
pute the  decision  of  the  stewards  should  be  final ;  it  was  held  that  a 
decision  of  the  stewards  in  favor  of  the  plaintiff  was  a  condition  pre- 
cedent to  his  claiming  the  stakes  as  winner,  and  that,  failing  to  show 
such  a  decision,  though  he  claimed  to  be  in  fact  the  winner,  he  must 
be  nonsuited  ( d). 

A  contract  for  the  performance  of  certain  works  to  be  paid  for  in  a 
certain  manner  contained  a  proviso  that  no  sum  should  be  considered 
due,  nor  should  the  contractor  make  any  claim  on  account  of  any 

(a)  Scott  V.  Avery,  ST^K.  487;  5  H.  L.  (c)  Braunsteim.  Accidental  Death 
C.  811;  25  L.  J.  Ex.  308;  and  see  Gold-  Ins.  Co.,  1  B.  &  S.  782  ;  31  L.  J.  Q. 
stone  V.  Osborne,  2  0.  &  P.  550;    Tredwen       B.  17. 

V.  Holman,  1  H.  &  C.  72;  31  L.  J.  Ex.  {d)  Brotonv.  Overbury,  11  Ex. 'Jib; 

398.  25  L.  J.  Ex.  169. 

(b)  BoperY.  Lendon,  1  E.  &  E.  825;  28 
Jj.  J.  Q.  B.  260. 

Vol.  11—23 


Digitized  by  Microsoft® 


970  CHAP.  XIII.  THE  DISCHAEGE  OP  CONTEACTS. 

work  executed  by  him,  unless  the  engineer  of  the  works  should  certify 
the  amount  thereof  and  that  the  contractor  was  reasonably  entitled 
thereto ;  it  was  held  that  the  claim  of  the  contractor  was  left  entirely 
to  the  judgment  of  the  engineer,  and  that  no  right  at  law  or  in  equity 
could  arise  without  his  decision  (a). 

SBCTioisr  XL — Statutes  of  Limitation.* 


statutes  limiting  Actions : — 

on  Simple  Contracts  970 

on  Contracts  by  Specialty 970 

on  Debts  by  Statute  . . ., 971 

Disabilities  excepted  by  the  Stat- 
utes : — 

affecting  Plaintiffs 972 

affecting  Defendants 973 

When  the  Statutes  begin  to  run. .  975 

Effect  of  the  Statutes 977 


Benewal     of     Simple    Contract 
Debts:— 

by  new  Promise  978 

by     conditional     and    limited 

Promise 981 

by  Payment 983 

Effect  of  Renewal   986 

Renewal  of  Specialty  Debts 987 

Renewal  by  one  of  Joint-Debtors.  988 
Capacity  of  Party  to  renew  Debt..  989 


Statutes  of  Limitation.— The  right  of  action  for  a  breach  of  con- 
tract may  be  barred  by  the  Statutes  of  Limitation,  which  prescribe  a 
certain  limit  of  time  from  the  vesting  of  the  right  of  action  within 
which  the  action  must  be  commenced. 

Simple  contracts- — The  principal  enactments  respecting  the  limi- 
tation of  actions  upon  contracts  are  the  following : — Actions  foimded 
upon  simple  contracts  are  included,  with  other  actions,  in  the  statute 
21  Jac.  I.  c.  16,  s.  3,  which,  so  far  as  it  relates  to  simple  contracts,  en-' 
acted  « that  all  actions  of  account  and  upon  the  case,  other  than  for 
such  accounts  as  concern  the  trade  of  merchandise  between  merchant 
and  merchant,  their  factors  or  servants,  all  actions  of  debt  grounded 
upon  any  lending  or  contract  without  specialty,  all  actions  of  debt 
for  arrearages  of  rent, — shall  be  commenced  and  sued  within  the  time 
and  limitation  hereafter  expressed,  and  not  after,  that  is  to  say,  the 
said  actions  upon  the  case,  and  the  said  actions  for  account,  and  the 
said  actions  for  debt, — within  six  years  next  after  the  cause  of  such 
actions  or  suit,  and  not  after."  The  actions  upon  the  case  in  the  above 
enactment  include  actions  of  assumpsit,  which  is  the  form  of  action 
appropriate  for  a  breach  of  a  simple  contract  other  than  a  mere  debt 
(S).  The  exception  of  actions  of  account  between  merchants  has  been 
repealed  by  the  Mercantile  Law  Amendment  Act,  1856, 19  &  20  Vict. 
c.  97,  s.  9  (c). 

Contracts  under  seal  and  by  specialty- — Actions  founded  upon 
contracts  under  seal  and  by  specialty  are  limited  by  the  statute  3  &  4 

(o)  Scott  V.  Corporation  of  Liverpool,  (c)  See  Inglis  v.  Haigh,  8  M-  &  W. 

3  De  G.  &  J.  334;  28  L.  J.  C.  230.  769;  per  Tindal,  C.  J.,  Cottam  v.  Par- 

(6)  Battley  v.  Faulkner,  3  B.  &  Aid.   "    tridge,  4  M.  &  G.  271,  283. 
288,  294;   Chandler  v.   Vilett,  2  Wms. 
Saund.  120. 

*  Ch.  IV,  Sect.  XI,  Leaka. 
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Wm.  rv.  c.  42,  s.  3,  which  enacted  "that  all  actions  of  debt  for  rent 
upon  an  indenture  of  demise,  all  actions  of  covenant  or  debt  upon  any- 
bond  or  other  specialty,  and  all  actions  of  debtor  scire  facias  upon  any 
recognizance,  and  also  all  actions  of  debt  upon  any  award  where  the 
submission  is  not  by  specialty,  or  for  any  fine  due  in  respect  of  any 
copyhold  estates,  or  for  an  escape,  or  for  money  levied  on  &njjieri 
facias,  and  all  actions  for  penalties,  damages,  or  sums  of  money  given 
to  the  party  grieved  by  any  statute  now  or  hereafter  to  be  in  force, — 
shaU  be  commenced  and  sued  within  the  time  and  limitation  herein- 
after expressed  and  not  after ;  that  is  to  say,  the  said  actions  of  debt 
for  rent  upon  an  indenture  of  demise,  or  covenant,  or  debt  upon  any 
bond  or  other  specialty,  actions  of  debt  or  scire  facias  upon  recogniz- 
ance, within  twenty  years  after  the  cause  of  such  actions  or  suits,  but 
not  after ;  the  said  actions  by  the  party  grieved,  within  two  years 
after  the  cause  of  such  actions  or  suits  but  not  after ;  and  the  said 
other  actions  within  sis  years  after  the  cause  of  such  actions  or  suits, 
but  not  after ;  provided  that  nothing  herein  contained  shall  extend  to 
any  action  given  by  any  statute  where  the  time  for  bringing  such 
action  is  or  shall  be  by  any  statute  specially  limited." 

Before  the  passing  of  this  statute,  contracts  by  specialty  were  pre- 
sumed by  law  to  have  been  satisfied,  if  it  did  not  appear  that  some- 
thing had  been  done  within  twenty  years  to  acknowledge  them ;  and, 
accordingly,  in  actions  upon  such  contracts,  the  Court  would  direct  the 
jury  to  presume  satisfaction  in  the  absence  of  proof  of  such  acknowl- 
edgment. The  above  enactment  put  an  end  to  the  doctrine  of  presump- 
tive satisfaction,  and  substituted  a  peremptory  bar  to  actions  on  con- 
tracts by  specialty  after  twenty  years,  subject  to  the  express  provi- 
sion as  to  acknowledgment  contained  in  the  5th  section  of  the  stat- 
ute (a). 

Debts  created  by  statute. — Actions  for  debts  created  by  statutes 
are,  in  general,  considered  as  founded  on  specialty,  and  are  subject  to 
the  limitation  of  the  above  enactment  (b) ;  thus,  an  action  by  a  com- 
pany for  calls  under  "the  Companies  Clauses  Consolidation  Act, 
1845,"  (8  Vict.  c.  16,  s.  25),  was  held  not  to  be  an  action  on  a  contract 
without  specialty  within  the  meaning  of  the  before  mentioned  Statute 
of  Limitation  of  James  which  prescribed  six  years  as  the  limit  for 
bringing  such  actions  (c) ;  and  it  has  also  been  held  that  such  calls 
constitute  specialty  debts  in  the  administration  of  the  estate  of  a  de- 
ceased shareholder  (d).    «  The  Joint  Stock  Companies  Act,  1857  "  (20 

(a)  Sanders  v.  Coward,  15  M.  &  W.  (6)  See  Jones  v.  Pope,  1  Wms.  Saond. 

48,  57;  Morley  v.  Morley,  5  De  G-.  M.  &       36. 

G.  610,  625;  25  L.  J.  C.  1,  6 ;  Boddam  (c)  Cork    and   Bandon  By.    Co.  v. 

V.  Morley,  2  K.  &  J.  336,  342;  25  L.  J.        Goode,  13  C.  B.  826. 
C.  329,  331;  1  De  G.  &  J.  1.  Id)  Wentworth  v.  Cheoill,  26  L.  J.  C. 

760. 


Digitized  by  Microsoft® 


972  CHAP.  XIII.    THE  DISCHAKGE  OF  CONTKACTS. 

&  21  Vict.  c.  14,  s.  13),  expressly  enacted  that  calls  made  under  that 
statute  on  a  contributory  in  the  process  of  winding  up  a  company 
should  be  deemed  to  be  specialty  debts  due  from  such  contributory 
to  the  company ;  and  "  the  Companies  Act,  1862,"  (25  &  26  Vict.  c. 
89,  s.  75)  repealing  the  former  Act,has  enacted  to  the  same  effect  (a). 
An  action  for  tolls  payable  under  a  statute  by  the  owners  of  shipping 
passing  a  harbor  was  held  to  be  an  action  on  a  specialty  within  the 
above  section,  which  might  be  brought  at  any  time  within  twenty 
years  (6). 

Penalties. — By  the  statute  31  Eliz.  c.  5,  s.  5,  '*all  actions  for  any 
forfeiture  upon  any  penal  statute;  made  or  to  be  made,  the  benefit  and 
suit  whereof  is  or  shall  be  by  the  said  statute  limited  to  the  Queen, 
her  heirs  or  successors,  and  to  any  other  which  shall  prosecute  in  that 
behalf,  shall  be  had,  bought,  sued,  or  commenced,  by  any  person  that 
may  lawfully  pursue  for  the  same  as  aforesaid,  within  one  year  next 
after  the  oflEence  committed  or  to  be  committed  against  the  said  stat- 
ute." This  statute  is  held  to  apply  to  actions  given  to  informers  for 
the  benefit  of  themselves  alone,  as  well  as  to  actions  by  informers  qui 
tarn,  the  benefit  whereof  is  limited  to  the  Queen  and  to  the  informer 
(c).  Actions  for  penalties,  damages,  or  sums  of  money  given  to  the 
party  grieved  by  any  statute  must  be  commenced  within  two  years 
after  the  cause  of  such  actions  under  the  above  cited  enactment  of  3 
&  4  Wm.  IV.  c.  42,  s.  3. 

An  action  of  debt  for  a  penalty  due  under  a  by-law  made  by  virtue 
of  a  charter  is  held  to  be  an  action  grounded  upon  a  contract  without 
specialty,  and  is  barred  by  21  Jac.  I.  c.  16,  s.  3,  if  not  commenced  with- 
in six  years  after  the  penalty  becomes  payable  (<^.  An  action  for 
calls  by  a  company  established  under  a  statute  of  a  colonial  legislature 
is  an  action  on  a  simple  contract  (e). 

By  the  statute  21  Jac.  I.  c.  16,  s.  4,  and  the  statute  3  &  4  Wm.  IV- 
c.  42,  s.  6,  with  respect  to  the  causes  of  action  to  which  they  respect- 
ively refer,  it  is  enacted  to  the  effect  that  if  in  any  of  such  actions  judg- 
ment for  the  plaintiff  is  reversed  in  error,  or  judgment  arrested  after 
verdict  for  the  plaintiff,  the  plaintiff  may  commence  a  new  action 
within  a  year,  and  not  after. 

Disabilities   excepted   by  the  statutes,— affecting  plaintiffs. 

— There  are  some  special  circumstances  occasioning  a  disability  in  the 
plaintiff  or  defendant  of  suing  or  being  sued  at  the  time  when  the 

(a)  &%%ItoUnsorCs  Case,  3Sm.  &  GifE.  (c)  Dyer  v.  Best,  L.  Eep.  1  Ex.  152: 
272;  6  De  G.  M.  &  G.  572;  26  L.  J.  C.        35  L.  J.  Ex.  105. 

95.  {d)  Tobacco  Pipe  Makers^  Co.  v.  Loder, 

(b)  Shepherd  v.  Hilts,  11  Ex.  55;  25       16  Q.  B.  765;  20  L.  J.  Q.  B.  414. 

L.  J.  Ex.  6.  (e)  WellandRy.  Co.  v.  Blake,  6  H.  & 

N.  410;  30  L.  J.  Ex.  161. 
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cause  of  action  accrues,  which  the  Statutes  of  Limitation  have  excep- 
ted from  their  general  operation. 

As  regards  the  plaintiff : — By  the  statute  21  Jac.  I.  c.  16,  (cited  above 
as  Umiting  actions  founded  upon  simple  contracts),  s.  7,  it  is  provided 
"  that  if  any  person  or  persons  that  is  or  shall  be  entitled  to  any  such 
actions  (enumerating  them)  be  or  shall  be,  at  the  time  of  any  such 
cause  of  action  given  or  accrued,  within  the  age  of  twenty-one  years, 
feme  covert,  non  compos  mentis,  imprisoned,  or  beyond  the  seas,  then 
such  person  or  persons  shall  be  at  liberty  to  bring  the  same  actions, 
so  as  they  take  the  same  within  such  times  as  are  before  limited,  after 
their  coming  to  or  beuag  of  fuU  age,  discovert,  of  sane  memory,  at 
large,  or  returned  from  beyond  the  seas,  as  other  persons  having  no 
such  impediments  should  have  done."  Actions  on  the  case  on  assump- 
sit, which  are  included  in  the  limiting  clause,  are  not  mentioned  in 
the  enumeration  of  the  actions  in  the  above  saving  clause ;  they  are, 
nevertheless,  held  by  judicial  decisions  to  be  within  it  (a). 

By  the  statute  3  &  4  Wm.  IV.  c.  42  (cited  above  as  limiting  actions 
founded  upon  contracts  by  specialty),  s.  4,  the  same  circumstances  of 
disability  as  those  above  mentioned  in  the  statute  of  James,  with  the 
exception  of  imprisonment,  are,  in  similar  terms,  excepted  from  the 
limiting  operation  of  the  statute. 

By  the  Mercantile  Law  Amendment  Act,  1856,  19  &  20  Vict.  c.  98, 
s.  10,  the  privilege  under  the  above  statutes  of  a  plaintiff  who  is  im- 
prisoned, or  beyond  seas,  of  being  exempt  from  their  operation  is 
taken  away,  and  it  is  enacted  that  no  person  or  persons  who  shall  be 
entitled  to  any  action,  with  respect  to  which  the  period  of  limita- 
tion is  fixed  by  the  above  statutes,  "  shall  be  entitled  to  any  time  with- 
in which  to  commence  and  sue  such  action  or  suit  beyond  the  period 
so  fixed  or  the  same  by  the  enactments  aforesaid,  by  reason  only  of 
such  person,  or  some  one  or  more  of  such  persons,  being  at  the  time 
of  such  cause  of  action  or  suit  accrued  beyond  the  seas,  or  im- 
prisoned." 

Disabilities  affecting  defendants.— As  regards  the  defendant  :— 
By  the  statute  4  Anne,  c.  16,  s.  19,  it  is  enacted  "that  if  any  person 
or  persons  against  whom  there  is  or  shall  be  any  cause  of  action 
(amonget  others)  of  account,  or  upon  the  case,  or  of  debt  grounded 
upon  any  lending  or  contract  without  specialty,  of  debt  for  arrear- 
ages of  rent  (which  causes  of  action  are  specified  in  the  above  statute 
21  Jac.  I  c.  16,  s.  3),  shall  be  at  the  time  of  any  such  cause  or  suit  or 
action  given  or  accrued,  beyond  the  seas,  then  such  person  or  persons 
who  shall  be  entitled  to  any  such  suit  or  action  shall  be  at  liberty  to 
bring  the  said  actions  against  such  person  or  persons  after  their  re- 

(a)  Chandler  v.  Vilett,  2  Wms.  Saund.  120;  Piggott  v.  Rush,  4  A.  &  E.  912. 
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turn  from  beyond  the  seas,  so  as  they  take  the  same  after  their  re- 
turn from  beyond  the  seas  within  such  times  as  are  respectively  lim- 
ited for  the  bringing  of  the  said  actions  by  the  said  Act  made  in  the 
21  Jac.  I."  The  4th  section  of  the  3  &  4  Wm.  IV.  c.  42,  contains  a 
similar  provision  with  respect  to  actions  on  specialties  accruing 
against  persons  beyond  the  seas. 

With  reference  to  the  expression  "  beyond  the  seas  "  used  in  the 
above  statutes,  the  3  &  4  "Wm.  IV.  c.  42,  s.  7,  enacts  "  that  no  part  of 
the  United  Kingdom  of  Great  Britain  and  Ireland,  nor  of  the  Islands 
of  Man,  Guernsey,  Jersey,  Alderney,  and  Sark,  nor  any  islands  adjacent 
to  any  of  them,  being  part  of  the  dominions  of  his  Majesty,  shall  be 
deemed  to  be  beyond  the  seas  within  the  meaning  of  this  Act,  or  the  Act 
passed  in  the  twenty-flrst  year  of  the  reign  of  King  James  the  First, 
intituled  "An  Act  for  Limitation  of  Actions  and  for  Avoiding  of 
Suits  in  Law."  And  by  the  Mercantile  Law  Amendment  Act,  1856, 
(above  cited)  s.  12,  the  same  definition  is  enacted  respecting  the  ex- 
pression "  beyond  the  seas  "  as  used  in  the  above  statute  of  Anne  and 
that  Act  (a). 

Under  the  above  statute  of  Anne,  s.  19,  it  was  held  that,  if  one  of 
several  joint  debtors  was  beyond  seas  at  the  time  of  the  accrual  of 
the  cause  of  action,  the  Statutes  of  Limitation  did  not  begin  to  run 
until  his  return,  though  the  others  remained  within  the  jurisdiction 
(b).  But  by  the  Mercantile  Law  Amendment  Act,  1856, 19  &  20 
Vict.  s.  11,  it  is  enacted,  with  respect  to  the  causes  of  action  which 
are  subject  to  the  limitations  of  the  above  enactments,  to  the  effect 
that,  in  the  case  of  joint  debtors,  the  statute  shall  operate  as  to  such 
as  are  not  beyond  the  seas,  but  shall  not  operate  as  to  such  as  are  be- 
yond the  seas ;  and,  in  order  to  prevent  the  remedy  of  the  creditor 
against  a  debtor  who  is  beyond  the  seas  being  barred  by  a  judgment 
against  a  joint  debtor  who  is  not  beyond  the  seas,  it  is  provided  to 
the  effect  that  he  shall  not  be  barred  from  suing  the  joint  debtor  who 
was  beyond  seas  at  the  time  the  cause  of  action  accrued,  after  his  re- 
turn, by  reason  only  that  judgment  was  already  recovered  against  a 
joint  debtor  who  was  not  beyond  seas  at  the  time  aforesaid. 

The  exception  from  the  operation  of  the  Statutes  of  Limitation  by 
reason  of  the  disabilities  above  mentioned  is  confined  to  the  cases  in 
which  the  disability  exists  at  the  time  the  cause  of  action  first  ac- 
crues ;  where  the  statute  has  once  begun  to  operate  upon  a  right  of 
action  no  subsequently  supervening  disability  will  suspend  its  oper- 
ation (c).  So,  it  is  no  answer  to  a  plea  of  the  Statute  of  Limitation 
that  after  the  statute  had  begun  to  run,  the  debtor  within  the  six 

(a)  See  Lane  v.  Bennett,  1  M.  &  W.  (c)  Bhodes  v.  Smethurst,  6  M.  &  W. 

70.  351;  Homfray  v.  Saroope,  13  Q.  B.  509, 

(6)  Fannin  v.  Anderson,  7  Q.  B.  811.        512. 
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years  died,  and  that  an  executor  of  his  wUl  was  not  appointed  until 
after  the  expiration  of  six  years,  and  that  the  action  was  commenced 
within  a  reasonable  time  after  probate  was  granted  to  the  defendant 
(a) ;  nor  is  there  any  relief  in  equity  under  such  circumstances  (S). 

When  the  Statutes  of  limitation  hegin  to  run.— The  Statutes 
of  Limitation  begin  to  run  from  the  time  when  the  cause  of  action 
first  accrues  and  the  action  might  be  commenced,  subject  to  the 
above  provisions  in  the  statutes  respecting  disabilities.  This  time  is 
fixed,  in  the  case  of  actions  founded  upon  contracts,  by  the  breach  of 
the  contract  which  creates  the  cause  of  action. 

In  the  case  of  a  single  bond  the  cause  of  action  is  complete  from 
the  time  of  execution,  and  the  action  must  be  brought  within  twenty 
years  from  that  date  but  not  after.  In  the  case  of  a  bond  subject  to 
a  condition  the  cause  of  action  accrues  when  the  condition  is  first 
broken,  and  the  statute  does  not  begm  to  run  until  that  date  (c) ;  and 
where  there  are  several  conditions  in  a  bond,  or  several  covenants  in 
the  same  instrument  to  do  various  things,  every  distinct  breach  gives 
a  new  cause  of  action,  against  which  the  statute  begins  to  run  from 
the  date  of  the  breach  on  which  it  is  founded  (d).  In  the  case  of  a 
simple  contract  to  pay  a  sum  of  money  by  instalments,  and  upon 
default  in  payment  of  one  instalment  the  whole  to  become  due  as  if 
all  the  periods  had  expired,  it  was  held  that  upon  the  first  default  a 
cause  of  action  accrued  for  all  that  then  remained  due  of  the  whole 
debt,  and  that  after  six  years  from  that  date  no  action  could  be  brought 
for  any  part  of  the  debt  (e). 

Upon  a  bill  of  exchange  or  other  mercantile  instrument  of  that  kind, 
the  cause  of  action  accrues  when  the  instrument  is  due  and  unpaid ; 
and  the  statute,  in  general,  runs  from  that  time.  A  promissory  note 
payable  on  demand  being  a  present  debt  due  and  payable  at  once 
without  demand,  the  Statute  of  Limitation  runs  from  the  date  of 
the  note  (f) ;  but  where  a  promissory  note  payable  on  demand  was 
given  as  a  security  for  future  advances  upon  a  banking  account,  it 
was  held  that  the  statute  did  not  begin  to  run  untU  the  account  was 
closed  and  the  credit  determined  (g).  The  holder  of  a  bill  of  exchange 
upon  default  in  acceptance  acquires  an  immediate  right  of  action 
against  the  drawer,  and  does  not  acquire  a  fresh  right  of  action  on  the 
non-payment  of  the  bUl  when  due ;  the  Statute  of  Limitation,  there- 
fore, begins  to  run  against  him  from  the  former,  and  not  from  the 

(a)  Rhodes  v.  Smethurst,  4  M.  &  W.  Blair  v.  Ormona,  17  Q.  B.  423,  438;  20 

42;  6  M.  &  "W.  351.  L.  J.  Q.  B.  444,  453. 

(6)  Freake  v.  Cranefeldt,  3  My.  &  Cr.  (e)  Bemp  v.  Garland,  4  Q.  B.  519. 

499.  (/)  Norton  v.  Ellam,  2  M.  cfc  W.  461. 

(c)  Sanders  v.  Coward,  15  M.  &  W.  (g)  Bartland  v.  Jukes,  1  H.  &  C.  667; 
48;  Tuckey  v.  Hawkins,  4  C.  B.  655.  32  L.  J.  Ex.  162. 

(d)  Sanders -v.  Coward,  15  M.  &  W.  48; 
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latter  period  (a).  A  bill  drawn  payable  at  or  after  sight  must  be 
presented  before  a  cause  of  action  can  arise,  and  the  statute  does  not 
begin  to  run  until  the  bill  has  been  presented  and  become  due  (5). 

In  the  case  of  debts  arising  from  contracts  giving  a  fixed  period  of 
credit,  the  statute  begius  to  run  against  an  action  for  the  debt  from 
the  time  when  the  credit  expires  and  the  money  is  to  be  repaid,  but 
not  before  (c).  On  a  sale  of  goods,  if  credit  is  given  for  a  certain 
time  and  payment  to  be  then  made  by  a  bill  at  a  further  interval 
of  time,  a  right  of  action  for  the  price  of  the  goods  sold  and  delivered 
first  accrues  at  the  time  appointed  for  the  maturity  of  the  bill,  and  an 
action  may  be  brought  within  six  years  from  that  time  (d).  Where 
an  indefinite  credit  is  given,  which  the  creditor  may  put  an  end  to  at 
any  time  by  demand  of  payment,  or  by  commenciag  an  action,  the 
statute  begins  to  run  from  the  time  the  debt  is  first  due  and  an  action 
might  be  brought,  although  the  debtor  is  not  in  default  so  long  as  the 
credit  is  continued,  and  may  discharge  himself  by  tendering  payment 
at  any  time  before  it  is  demanded  (e). 

Where  cause  of  action  unknown. — The  Statute  of  Limitation  runs 
against  the  claim,  notwithstanding  that  the  creditor  was  not  aware 
of  the  accrual  of  his  right  of  action  (/).  Where  an  attorney  was  sued 
for  a  breach  of  his  undertaking  to  search  at  the  Bank  of  England  to 
ascertain  whether  stock  was  standing  in  a  certain  name,  and  the 
omission  to  search  took  place  more  than  six  years  before  the  action, 
but  was  not  discovered  by  the  plaintiff  until  within  six  years,  it  was 
held  that  the  action  was  barred  by  a  plea  of  the  Statute  of  Limitation 
(g).  So,  in  the  case  of  a  right  of  action  accruing  against  a  debtor 
who  is  resident  abroad,  the  statute  begins  to  run  from  the  date  of  his 
return  into  England,  although  the  creditor  may  not  be  aware  of  his 
return  (h).  Where  a  debtor  renewed  his  liability  by  a  promise  to 
pay  when  he  was  able,  it  was  held  that  the  statute  began  to  run 
against  the  new  promise  from  the  time  when  the  debtor  first  became 
able  to  fulfil  it,  although  the  creditor  was  ignorant  of  that  fact  (i). 

Wfiere  cause  of  action  fraudulently  concealed.— So,  the  statute 
runs,  although  the  cause  of  action  is  fraudulently  concealed  from 
the  creditor  by  the  debtor  (/).    Such  fraudulent  concealment  will 

(a)  WhiteUad  v.  Walker,  9  M.  &  W.  626;  and  see  Brown  v.  Howard,  2  B.  & 

506.  B.  73;  Granger  v.  George,  5  B.  &  C.  149. 

(6)  Hotmes  V.  Xerrison,  2  Taunt.  323;  (g)  SJiort  v.  McCarthy,  3  B.  &  Aid. 

ITiorpe  V.  Coombe,  8  D.  &  R.  347;  Dix-  626;  and  see  Sowell  v.  Toung,  5  B.  & 

on  V.  Nuttall,  1  C.  M.  &  R.  307.  C.  259. 

(c)  Witteraheim  v.  Lady  Carlisle,  1  (A)  Gregory  v.  Hurrill.  5  B.  &  C.  341. 
H.  BI.  631;  Helps  v.  Winterbottom,  2  B.  (j)  Waters  v.  Earl  of  Thanet,  2  Q.  B. 
&  Ad.  431.  757. 

(d)  Helps  V.  Winterbottom,  supra.  (j)  Clark  v.  Hougham,  2  B.  &  C.  149; 

(e)  See  amie,  p.  917.  Imperial  Gas  Co.  v.  London  Gas  Co., 
if)  Short  V.  McCarthy,  3  B.  &  Aid.         10  Ex.  89;  23  L.  J.  Ex.  303, 
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not  support  a  replication  upon  equitable  grounds  to  a  plea  of  the 
statute  (a).  But  a  Court  of  Equity  may  give  relief  on  the  ground  of 
the  fraud,  and  the  lapse  of  time,  as  a  bar  to  such  relief,  will  run  only 
from  the  discovery  of  the  fraud  (b). 

Where  special  damage  occurs  subsequently.— The  statute  runs 
from  the  time  the  breach  of  contract  is  complete  and  gives  a  right 
of  action,  although  special  damage  caused  by  such  breach  of  contract 
may  occur  subsequently,  and  the  plaintiff,  at  the  time  of  the  accrual  of 
the  cause  of  action,  may  not  be  fully  aware  of  the  damage  consequent 
upon  it  (c). 

When  the  statute  has  once  begun  to  run,  it  continues  to  run,  and 
is  not  stopped  by  any  superveniug  disability,  or  other  circumstance 
preventing  the  creditor  from  bringing  an  action. 

Effect  of  the  Statutes  of  Limitation.— The  Statutes  of  Limita- 
tion discharge  the  right  of  action  by  affording  an  absolute  bar  to  an 
action  brought  beyond  the  time  prescribed  by  the  statutes.  The 
defence  of  the  Statutes  of  Limitation  must  be  specially  pleaded ;  and 
the  defendant  cannot  avail  himself  of  it  without  a  plea,  although  it 
may  appear  upon  the  record,  or  upon  the  evidence  of  the  plaintiff, 
that  the  action  was  brought  beyond  the  prescribed  limit  of  time  (d) . 
The  Statutes  of  Limitation  do  not  affect  any  pledge  or  lien  upon  prop- 
erty which  the  creditor  may  hold  as  security  for  the  debt,  or  for  the 
due  performance  of  the  contract  (e). 

Effect  in  Equity. — Courts  of  Equity  have  no  jurisdiction  to  re- 
lieve against  the  operation  of  the  Statutes  of  Limitation  upon  legal 
claims  (f).  The  Statutes  of  Limitation,  in  general,  do  not  apply 
to  equitable  claims,  as  trusts  and  claims  for  account ;  though  Courts 
of  Equity  act  sometimes  by  analogy  to  the  Statutes  of  Limitation  in 
refusing  to  entertain  equitable  claims  on  the  ground  of  lapse  of  time 
and  acquiescence  (ff).  Thus,  money  deposited  with  a  banker  con- 
stitutes in  law  a  loan  to  the  banker,  which  cannot  be  recovered 
after  six  years  without  some  renewal  of  liability  (h) ;  but  in  equity 
the  banker  would  be  held  to  remain  a  trustee  of  the  amount  for  the 

(a)  Hunter  v.  Gibbons,  1  H.  •&  N.  459;  {d)  2  Wms.  Saund.  63  a. 

26  L.  J.  Ex.  1.  (e)  Siggins  v.  Scott,  2  B.  &  Ad.  413; 

(6)  Blair  v.  Bromley,  5  Hare,  542;  16  Seager  v.  Aston,  26  L.  J.  C.  809. 

L.  J.  C.  105.    As  to  the  accrual  of  the  (f)  Hovenden  v.  Annesley,  2  Sch.  & 

right  to  hring  a  suit  in  equity  for  the  re-  Lef.   607,   630;  Story,  Eq.   Jur.  §  1520; 

coveiy  of  any  land  or  rent  of  which  a  Hunter  v.  Gibbons,  1  H.  &  N.  459;  26  L. 

person  may  have  been  deprived  by  a  con-  J.  Ex.  1. 

cealed  fraud,  see  3  &  4  Wm.  IV.  c.  27,  s.  (g)  Story,  Eq.  Jur.  §§  1520,  1520  a  ; 

36.  Stackhouse  v.   Barnston,  10  Ves.  453, 

(c)  Battley  v.  Faulkner,  3  B.  &  Aid.  466;  Smith  v.  Pococke,  2  Drew.  197;  23 

288;  and  see  Violett  v.  Sympson,  8  E.  &  L.,  J.  C.  545. 

B.  344;  27  L.  J.  Q.  B.  138.  (h)  Pott  v.  Clegg,  16  M.  &  W.  321. 
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depositor  (a).  A  devise  or  charge  of  real  estate  for  the  payment 
of  debts  creates  a  trust  for  the  benefit  of  the  creditors  against  which 
the  statute  does  not  operate  (5) ;  but  such  devise  or  charge  Avill  not 
revive  a  debt  previously  barred,  unless  such  debt  is  particularly  di- 
rected to  be  paid  (c).  A  general  direction  in  a  will  of  personal  estate 
to  pay  debts  does  not  prevent  the  operation  of  the  statute  (d). 

After  an  adjudication  of  bankruptcy  against  a  debtor,  the  effect  of 
which  is  to  transfer  all  his  estate  in  trust  for  his  creditors,  the  Stat- 
utes of  Limitation  do  not  operate  upon  the  right  of  creditors  to 
prove  their  debts ;  they  may  prove  at  any  time  after  adjudication, 
unless  the  right  to  recover  debts  was  barred  before  adjudication  (e). 

A  legacy  left  by  the  creditor  to  the  debtor  may  be  set  off  by  his 
executor  against  a  debt  barred  by  the  Statute  of  Limitation  (/). 

Renewal  of  simple  contract  debts : — by  promise  or  acknowledg- 
ment— The  liability  for  a  debt  may  be  renewed  by  the  debtor  so  as  to 
take  it  out  of  the  operation  of  the  Statutes  of  Limitation. 

In  the  case  of  simple  contract  debts  within  the  Statute  of  James,  the 
liability  may  be  renewed  by  an  express  acknowledgment  or  promise 
to  pay  the  debt ;  and  before  Lord  Tenterden's  Act,  9  Geo.  IV.  c.  14,  a 
mere  verbal  acknowledgment  or  promise,  without  writing,  was  suf- 
ficient for  that  purpose.  By  that  Act,  s.  1,  it  was  enacted,  "  that  in 
actions  of  debt,  or  upon  the  case,  grounded  upon  any  simple  contract, 
no  acknowledgment  or  promise  by  words  only  shaU  be  sufiicient 
evidence  of  a  new  or  continuing  contract,  whereby  to  take  any  case 
out  of  the  operation  of  the  Statutes  of  Limitation,  unless  such  ac- 
knowledgment or  promise  shall  be  made  in  some  writing  to  be  signed 
by  the  party  chargeable  thereby." 

The  effect  of  Lord  Tenterden's  Act  has  been  explained  as  follows  : 
— "  That  statute  did  not  intend  to  make  any  alteration  in  the  legal 
construction  to  be  put  upon  acknowledgments  or  promises  made  by 
defendants,  but  merely  to  require  a  different  mode  of  proof ;  substi- 
tuting the  certain  evidence  of  a  writing,  signed  by  the  party  charge- 
able, instead  of  the  insecure  and  precarious  testimony  to  be  derived 
from  the  memory  of  witnesses.  To  inquire,  therefore,  whether  in  a 
given  case  the  written  document  amoimts  to  an  acknowledgment  or 
promise  is  no  other  inquiry  than  whether  the  same  words,  if  proved 
before  the  statute  to  have  been  spoken  by  the  defendant,  would  have 
had  a  similar  operation  and  effect "  (g). 

(a)  Hollis's  Case,  2  Vent.  345.  (e)  Sx  p.  Boss,  2  Glyn  &  Jam.  46. 

"'  Hargreaves-v.  Michell,6'M.Sid.S26.  (/)   Courtenay  v.    WilUam,  3  Hare, 


8 


,.,  Burke  v.  J<m.es,  2  Ves.  &  B.  2t5;  539:  Coates  v.  Coates,  33  Beav.  249;  33 

and  see  Williamson  v.  Naylor,  3  T.  &  L.  J.  C.  448. 

C.  Ex.  208,  210  (a).  (g)  Per  Tindal,  0.  J.,  Haydon  v.  Wil- 

{d)  Freake  v.  Cranefeldt,  3  My.  &  Cr.  Hams,  ^  Bing.  163,  166. 
499;  Evans  t.  Tweedy,  1  Beav.  55. 
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Soon  after  the  passing  of  the  Statute  of  James,  the  Courts  held  that 
any  admission  by  the  debtor  that  the  debt  was  unpaid  prevented  the 
operation  of  the  statute,  and  renewed  his  Uability  from  the  date  of  the 
admission  ;  so  that  such  an  admission,  even  when  accompanied  by  a 
repudiation  of  liability,  or  refusal  to  pay,  or  a  denial  of  the  debt,  was 
held  sufficient  to  defeat  the  statute  (a).  Modern  decisions  have  con- 
siderably modified  the  older  ones ;  and  it  is  now  settled  that  an  admis- 
sion by  the  debtor  of  the  debt  remaining  unpaid  is  not  sufficient  to 
renew  the  liability  of  the  debtor,  unless  it  is  accompanied  with  a 
promise  to  pay  it,  or  unless  it  is  so  unequivocal  and  unreserved  that 
a  promise  can  be  implied  therefrom  (b).  A  promise  to  pay  the  debt  is 
necessary  in  all  cases  in  order  to  take  the  debt  out  of  the  statute  and 
to  revive  the  liability ;  but  such  a  promise  may  in  some  cases  be 
implied  from  a  simple  and  absolute  acknowledgment  of  liabil- 
ity (c). 

The  case  of  Tanner  v.  /Smart  may  be  considered  as  the  leading  case 
on  this  point ;  in  which  Lord  Tenterden,  C.  J.,  in  delivering  the  judg- 
ment of  the  court,  said : — "  There  are,  undoubtedly,  authorities  that  the 
statute  is  founded  on  the  presumption  of  payment,  that  whatever  repels 
that  presumption  is  an  answer  to  the  statute,  and  that  any  acknowledg- 
ment which  repels  that  presumption  is,  in  legal  effect,  a  promise  to  pay 
the  debt;  and  that,  though  such  an  acknowledgment  is  accompanied  with 
only  a  conditional  promise  or  even  a  refusal  to  pay,  the  law  considers 
the  condition  or  refusal  void,  and  considers  the  acknowledgment  of 
itself  an  unconditional  answer  to  the  statute ;  "  the  judgment  went  on 
to  decide  that  a  new  promise  to  pay  is  essential  to  defeat  the  operation 
of  the  statute,  and  explained  the  proper  effect  to  be  given  to  a 
mere  acknowledgment  thus  : — "  Upon  a  general  acknowledgment, 
where  nothmg  is  said  to  prevent  it,  a  general  promise  to  pay  may  and 
ought  to  be  implied;  but  where  the  party  guards  his  acknowledg- 
ment, and  accompanies  it  with  an  express  declaration  to  prevent  any 
such  implication,  the  rale,  expressumfacit  cessare  toctYMm,  applies  "  (d). 
In  that  case  the  acknowledgment  proved  was  in  the  terms,  "  I  cannot 
pay  the  debt  at  present,  but  I  will  pay  it  as  soon  as  I  can,"  and  it  was 
held  not  to  be  sufficient  to  take  the  case  out  of  the  statute,  without 
proof  of  the  defendant's  ability  to  pay  (e).  The  principles  laid  down 
in  the  case  of  Tanner  v.  Smart  have  been  adopted  in  all  subsequent 


(a)  Per  Duller,  J.,  Lloyd  t.  Maund,  2  M.  &  W.  402,  405;  per  Parke,  B.,  Wil- 

T.  E.  760,  762;    Leaper  v.   Tatton,  16  Hams  v.  Grptfe,  3  Ex.  335,  342. 

East,  420;    Byleing  v.  Hastings,  1  L.  (c)  Per  Eolfe,  B.,  Sart  v.  Prender- 

Kaym.  389;  per  Gibbs,  C.  J.,  HelUngs  v.  gast,  14  M.  &  W.  741,  746. 

Shaw,  7  Taunt.  608,  612;  Bealev.  Nind,  (d)  Tanner  v.  Smart,  6  B.  &  C.  603, 

4  B.  &  Aid.  568.  604. 

(6)  Per  Parke,  B.,  Morrell  v.  Frith,  3  (e)  Tanner  v.  Smart,  supra. 


Digitized  by  Microsoft® 


980  CHAP.  XIII.    THE  DISCHAEGB  OF  CONTKACTS. 

decisions ;  and  the  previous  decisions  inconsistent  with  them  are  now 
considered  as  overruled  (a). 

As  the  law  is  now  settled  for  simple  contract  debts,  that  the 
acknowledgment,  in  order  to  prevent  the  operation  of  the  statute, 
must  be  such  that  a  promise  to  pay  may  be  implied  from  it,  it  is 
necessary  that  the  acknowledgment  be  made  to  the  creditor  him- 
self as  promisee,  and  not  to  a  third  person,  for  an  acknowledgment 
to  a  third  person,  in  general,  would  not  import  a  promise  to  the 
creditor  (b) .  It  seems  that  an  acknowledgment  made  to  a  person 
beneficially  entitled  to  the  debt,  would  not  be  effectual  to  renew 
the  debt  vested  in  the  nominal  creditor  as  trustee,  unless  made  to 
that  person  as  agent  for  such  trustee  (c). 

Under  the  above  section  of  Lord  Tenterden's  Act  requiring  the  ac- 
knowledgment to  be  signed  by  the  party  chargeable  therewith,  an 
acknowledgment  signed  by  an  agent  of  the  debtor  was  held  insuffi- 
cient ((?).  But  by  the  Mercantile  Law  Amendment  Act,  1856,  (19  & 
20  Vict.  c.  97,)  s.  13,  it  is  enacted,  in  reference  to  the  above  section  of 
Lord  Tenterden's  Act,  that  « an  acknowledgment  or  promise  made 
or  contained  by  or  in  a  writing  signed  by  an  agent  of  the  party 
chargeable  thereby,  duly  authorized  to  make  such  acknowledgment 
or  promise,  shall  have  the  same  effect  as  if  such  writing  had  been 
signed  by  such  party  himself. " 

It  is  not  necessary  that  the  precise  amount  of  the  debt  or  balance 
remaining  due  should  be  stated  in  the  acknowledgment  or  promise ; 
the  particular  debt  admitted  and  the  amount  may  be  ascertained  by 
extrinsic  evidence  (e).  Thus,  an  acknowledgment  of  "  a  balance, " 
or  of  a  "bill,"  being  due  is  sufficient  (/).  An  acknowledgment  or 
promise  which  amounts  to  a  promissory  note  is  not  admissible  in  evi- 
dence to  take  the  debt  out  of  the  statute  unless  duly  stamped  (g). 

The  construction  of  a  written  document,  as  containing  an  acknowledg- 


(a)  Per  Parke,  B.,  Hart  v.  Prender-  Sma/rt.     See  the  acknowledgment  of 

riast,  14  M.  &  W.  741,  745;  per  Tindal,  specialty  debts,  post,  p.  987. 

C.J.,  Linsell  v.  Bonsor,  2  Bing.  N.  C.  (c)  See  Parmiter  v.  Parmiter,  1  J.  & 

241,  244;  Everett  v.  Robertson,  1  E.  &  H.  135;  30  L.  J.  C.  508. 

E.  16;  28  L.  J.  Q.  B.23;  Lee -v.  Wilmot,  (d)  Hyde  v.  Johnson,  2  Blng.  Iir.C.776. 

35  L.  J.  Ex.  175;  L.  R.  1  Ex.  364.  (e)  Lechmere  v.  Fletcher,  1  C.  &  M. 

(6)    Tanners.  Smart,  6  B.  &  C.  603;  623;  Spong  v.  Wright,  9  M.  &  W.  629, 

Grerifell  v.  Girdlestone,  2  Y.  &  C.  Ex.  633;  Gardner  v.  WMahon,  3  Q.  B.  561; 

fifi2;  Hojflcutt  V.  Bonser,  3  Ex.  491,  500;  Williams  v.   Griffith,  3  Ex.  335,  343; 

ffoo^m'n  V.  CuJiey,  4  H.  &  N.  373,  380.  Howcutt    v.   Bonser,   3   Ex.  491,  496; 

The  decisions  to  the  effect  that  an  ac-  Waller  v.  Lacy,  1  M.  &  G.  54. 

knowledgment  to  a  third  party  is  suffl-  (/)  Dickinson  v.  HatAeld,  1  Moo.  & 

cient  {Mountstephen  v.  Brooke,  3  B.  &  R.  141;  Wallers.  Lacy,  1  M.  &  G.  54. 

Aid.  141 ;  Clark  v.  Hougham,  2  B.  &  C.  (g)  Parmiter  v.  Parmiter,  1  J.  «&:  H. 

149)  were  prior  to  the  case  of  Tanner  v.  135;  30  L.  J.  C.  508. 
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ment  or  promise  sufficient  to  renew  the  liability,  is  a  question  of  law  for 
the  court,  and  not  a  question  to  be  submitted  to  the  jury  (a). 

It  has  been  held  that  an  acknowledgment  of  the  debt,  accompanied 
by  an  expression  merely  of  hope  or  expectation  of  being  able  to  pay  it, 
sufficiently  excludes  the  inference  of  a  promise,  and  does  not  take  the 
debt  out  of  the  operation  of  the  statute  (b). 

A  letter  from  the  alleged  debtor  to  the  creditor  requesting  him  to 
send  in  any  bill  or  demand  against  him,  and  saying  that,  "  if  just "  he 
would  pay  it,  was  held  not  to  be  a  sufficient  acknowledgment  of  a 
debt  to  take  it  out  of  the  statute  (c).  A  letter  written  by  the  debtor 
acknowledging  the  receipt  of  a  bill  sent  and  containiag  a  promise  to 
pay  it,  "  if  correct,"  was  held  sufficient  to  take  the  debt  out  of  the 
statute  (d). 

Conditional  and  limited  promise  or  acknowledgment. — The 
liability  of  the  debtor  may  be  renewed  upon  a  condition  or  to  a  hmited 
extent,  by  an  acknowledgment  or  promise  made  to  that  effect,  which 
operates  according  to  its  terms  (e).  A  promise  by  the  debtor  to  pay 
the  debt,  as  soon  as  he  is  able,  renews  the  debt  conditionally  upon  his 
becoming  able  to  pay  it ;  and  upon  that  condition  being  satisfied  the 
promise  becomes  absolute  (/).  A  promise  by  a  debtor,  who  is  jointly 
liable  with  others,  to  pay  his  proportion  of  the  debt  renews  his  liabil- 
ity to  the  extent  of  his  proportion  only  (g). 

A  proposal  made  to  pay  a  debt  ia  a  particular  manner,  as  by  set- 
ting it  off  against  a  debt  due  to  the  debtor,  is  an  acknowledgment  of 
the  debt  for  the  purpose  of  that  proposal  only  and  does  not  defeat  the 
statute,  and,  if  not  acceded  to,  is  not  binding  (A).  So,  an  acknowl- 
edgment of  a  debt  contained  in  an  offer  to  pay  it  by  annual  instal- 
ments, which  was  not  accepted  by  the  creditor,  was  held  not  sufficient 
to  defeat  the  statute  (i). 

A  petition  to  the  Court  of  Bankruptcy  by  a  debtor  stating  that  he  is 
unable  to  pay  his  debts  in  full  and  proposing  to  assign  all  his  estate 
to  be  distributed  amongst  his  creditors  in  full  satisfaction  of  his  debts, 
is  not  an  acknowledgment  of  the  debts  set  out  in  the  schedule  to  his 
petition  sufficient  to  take  such  debts  out  of  the  operation  of  the  stat- 

(a)  Morrell  v.  Frith,  3  M.  &  W.  402;  (e)  Hylelng  v.  Hastings,  1  L.  Eaym. 

dissenting  from  i!o?/d  v.  Maund,  2  T.  389;    Tanner -v.  Smart,  b  B.  &  C.  603; 

R.  760;  B,nd  see  Bird  V.  Gammon,  3 'Biag.  Hay  don  \.  Williams,  TBmg.T  (^3;  Lech- 

N.  C.  883.  mere  v.  Fletcher,  1  C.  &  M.  623. 

(6)  Hart  v.  Prendergast,  14  M.  &  W.  (/)  Tanner  v.  Smart,  6  B.  &  C.  603; 

741;  Smith  v.    Thome,   18  Q.   B.   134;  Haydon    v.    Williams,    7    Bing.    163; 

Backham  v.  Marriott,  1  H.  &  N.  234;  2  Waters  v.  Earl  of  Thanet,  2  Q.  B.  7-57. 
H.  &  N.  196;  25  L.  J.  Ex.  324;  26  ib.  (g)  Lechmere  v.  Fletcher,  1  C.  &  M. 

315;    dissentienteBra.Tnwe\\,'B.,see  Sid-  623. 

well  V.  Mason,  2  H.  &  N.  306,  310;  26  (h)  Goate  v.   Goate,  1  H.  &  K.  29; 

L.  J.  Ex.  407,  409.  Francis  v.  HmoJceslev,  1  B.  &  E.  1052;  28 

(c)  Spong  V.  Wright,  9  M.  &  W.  629.  L.  J.  Q.  B.  370. 

( d)  Sidwell  v.  Mason,  2  H.  &  N.  306;  (i)  Buckmaster  v.  BusseU,  10  C.  B.  N. 
26  L.  J.  Ex.  407.                                              S.  745. 
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ute,  because  it  is  restricted  to  the  purpose  for  which  it  is  made  (a). 
So,  the  insertion  of  a  debt  in  the  schedule  to  a  deed  of  inspectorship 
executed  for  the  purpose  of  administering  the  estate  of  the  debtor,  although 
the  schedule  be  verified  by  the  affidavit  of  the  debtor,  is  not  a  sufficient 
acknowledgment  to  take  the  debt  out  of  the  operation  of  the  statute 
(b).  The  defendant  and  another  had  given  to  the  plaintiff  a  joint  and 
several  promissory  note,  and,  the  other  joint  maker  having  made  an 
assignment  for  the  benefit  of  his  creditors,  the  defendant  signed  and 
sent  a  letter  to  the  plaintiff,  in  which  he  consented  to  the  plaintiff  re- 
ceiving a  dividend  tmder  such  assignment,  and  agreed  that  his  so  do- 
ing should  not  prejudice  his  claim  against  the  defendant  for  the  same 
debt ;  it  was  held  that  the  effect  of  the  letter  was  limited  to  the  object 
for  which  it  was  intended,  and  did  not  operate  as  an  acknowledg- 
ment to  take  the  debt  out  of  the  operation  of  the  Statute  of  Limita- 
tation  (e). 

It  is  said  that  in  construing  a  written  acknowledgment  as  condi- 
tional, there  must  be  taken  into  consideration  the  difference  between 
such  an  acknowledgment  made  before  the  debt  is  barred  by  the  sta- 
tute, and  one  made  after  it  has  been  so  barred.  In  the  latter  case  the 
debtor  is  in  a  position  to  couple  any  promise  he  makes  with  a  condi- 
tion ;  in  the  former  case,  having  no  right  to  impose  terms  of  any  kind, 
he  cannot  be  supposed  to  have  had  any  intention  of  imposing  a  condi- 
tion, and  the  reasonable  construction  of  his  acknowledgment  is  that  it 
is  not  conditional  (d).  Where  an  action  is  brought  upon  the  original 
liability  within  the  six  years  of  its  accruing  due,  a  conditional  promise 
to  pay  the  debt  may  operate  as  an  admission  of  the  debt  sufficient  to 
support  the  action ;  "for  a  promise  to  pay,  whether  absolute  or  condi- 
tional, does  necessarily  include  an  acknowledgment  of  the  debt ;  and 
where  the  defendant  is  charged  on  his  own  original  liability  he  cannot 
limit  the  effect  of  any  acknowledgment  which  he  makes  by  adding  to 
it  any  new  condition.  But  where  the  action  is  brought  after  six  years, 
and  the  subsequent  acknowledgment  of  the  defendant  is  the  very 
ground  of  his  action,  the  plaintiff  must  take  it  altogether  as  he  finds 
it,  and  cannot  use  the  acknowledgment  without  annexing  the  qualifi- 
cation also  "  (e). 

Renewal  of  liability  by  part  payment. — A  debtor  may  also  renew 
his  liability,  so  as  to  take  his  debt  out  of  the  operation  of  the  Statute 
of  Limitation  by  a  part  payment  of  it,  or  by  a  payment  of  interest 
due  upon  it. 

(a)  Everett  v.  Bobertsm,  1 E.  &E.  16;  (d)  See  Oorvfrn-thv.  Smithard,  5  H.  & 

28  L.  J.  Q.  B.  23.  N.  13;  29  L.  J.  Ex.  228. 

lb)  Ex  p.  Topping,  34  L.  J.  B.  44.  (e)Baydon  v.  tfrUliams,  7  Bing.  168, 

(c)  Coekrill  v.  Sparkes,  1  H.  &  C.  168. 
699;  32  L.  J.  Ex.  118. 
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Lord  Tenterden's  Act  (9  Geo.  IV.  c.  14,  s.  1)  does  not  affect  the  evi- 
dence of  this  mode  of  reviving  the  liabiiity,  for  after  enacting  as  above 
that  no  acknowledgment  by  words  only  shall  be  suflBlcient  evidence  of 
a  new  contract,  unless  made  in  some  writing  to  be  signed  by  the  party 
chargeable,  it  proceeds  to  provide  expressly,  "  that  nothing  herein 
contained  shall  alter,  or  take  away,  or  lessen,  the  effect  of  any  pay- 
ment of  any  principal,  or  interest,  made  by  any  person. "  It  was  at 
first  decided,  under  this  statute,  that  payment  of  a  debt  or  interest, 
when  proved  by  a  verbal  admission  of  the  debtor,  was  an  acknowledg- 
ment by  words  only  within  the  enactment,  and  required  to  be  made 
in  some  writing  signed  by  the  debtor  (a).  But  this  decision  was  sub- 
sequently overruled,  and  it  is  now  held  that  an  admission  by  the  debtor 
of  part  payment,  or  payment  of  interest,  is  not  within  the  enact- 
ment, and  may  be  proved  by  words  only  without  writing  (b). 

The  payment,  in  order  to  operate  as  a  renewal  of  liability,  must  b  e 
made  on  account  of  the  debt  in  question,  and  must  be  made  as  part 
payment  of  a  greater  sum  due  in  respect  of  that  debt ;  it  must  amount, 
in  fact,  to  an  admission  that  a  larger  sum  is  then  due  in  respect  of  the 
debt  in  question,  so  that  from  such  admission  a  promise  to  pay  the 
balance  remaining  due  may  be  implied  (c).  Part  payment  of  a  bal- 
ance of  account  may  be  sufficient  to  take  the  account  out  of  the  opera- 
tion of  the  Statute  of  Limitation,  though  no  precise  sum  is  then  stated 
and  agreed  upon  by  the  parties  as  the  balance  then  due  (d). 

The  acknowledgment  which  is  founded  upon  the  part  payment,  like 
an  acknowledgment  by  words  only,  must  not  be  qualified  by  any  cir- 
cumstances or  exceptions  which  might  obviate  the  inference  of  a  prom- 
ise of  the  debtor  to  pay  the  residue  of  the  debt.  The  mere  fact  of 
part  payment  does  not  necessarily  take  the  case  out  of  the  statute ; 
but  the  circumstances  must  be  such  as  to  warrant  the  jury  in  infer- 
ring a  promise  to  pay,  and  must  be  laid  before  the  jury  for  that  pur- 
pose (e).  Where  the  debtor  clearly  intends  by  his  payment  to  pay  the 
whole  debt  in  full,  his  payment  cannot  be  construed  into  an  acknowl- 
edgment of  a  larger  sum  being  due  and  a  promise  to  pay  it  (/). 

The  payment  of  a  dividend  by  the  assignee  of  an  insolvent  under 
an  order  of  the  Insolvent  Court  is  not  sufficient  to  take  the  case  out 
of  the  Statute  of  Limitation,  either  as  against  the  other  makers  of  the 
note,  or  as  against  the  insolvent  himself  (ff).  So,  the  payment  of  a 
dividend,  under  a  deed  executed  for  the  purpose  of  administering  the 
debtor's  estate  amongst  his  creditors,  is  not  a  sufficient  part  payment 
to  take  the  debt  out  of  the  operation  of  the  statute  (h). 

(a)  Willis  V.  Newham,  3  T.  &  J.  518;  (d)  Walker  v.  Butler,  6  E.  &  B.  506; 

Waters  v.  Tompkins,  3  0.  M.  &  R.  733,       25  L.  J.  Q.  B.  377. 
735.  (e)Wainman  -v-Kynman,!  Ex.118,121. 


\% 


Cleave  v.  Jones,  6  Ex.  573.  (/)  Foster  v.  Bawher,  6  Ex.  839,  853. 

Tippets  V.  Heane,  1  C.   M.  &  K.  (ff)  Davies  v.  Edwards,  7  Ex.  22. 


252;   Waters  v.  Tompkins,  2  C.  M.  &  R.  W  Ex  p.  Topping,  34  L.  J.  B.  44. 

723;  Waugh  v.  Cope,  6  M.  &  W.  824. 
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Transactions  equivalent  to  payment.— "Whatever  is  accepted  by 
agreement  in  reduction  of  the  debt,  as  equivalent  to  payment,  is  suffi- 
cient to  take  the  debt  out  of  the  operation  of  the  Statute  of  Limita- 
tion ;  as,  a  delivery  and  acceptance  of  goods  in  part  payment  of  the 
debt  (a).  A  mere  agreement  to  deliver  goods  in  payment  without  an 
actual  delivery  and  acceptance,  being  only  an  accord  without  satisfac- 
tion, is  not  equivalent  to  payment  (b). 

The  giving  of  a  bill  or  note  in  satisfaction  or  on  account  of  a  larger 
debt  will  operate  as  an  acknowledgment  by  way  of  part  payment  so 
as  to  revive  the  debt ;  and  the  revived  right  of  action  dates  from  the 
delivery  of  the  bill  or  note,  and  not  from  its  maturity,  and  whether  it 
be  subsequently  honored  or  not  (c). 

Payment  by  allowance  of  a  set-off  in  account  is  sufficient  to  renew 
the  liability  for  the  balance  of  the  debt  above  the  set-off.  Where  an 
account  settled  between  two  parties  contained  an  item  on  one  side  of 
interest  on  a  promissory  note,  it  was  held  the  payment  of  interest 
thus  made  was  sufficient  to  renew  the  liability  on  the  note  (of).  So, 
where  in  accounts  between  two  parties  the  interest  payable  on  certain 
debts  on  one  side  was  balanced  from  time  to  time  agaiast  rents  and 
tithes  payable  on  the  other,  it  was  held  that  the  debts  upon  which  the 
interest  was  so  paid  were  taken  out  of  the  operation  of  the  statute  (e). 
"Where  an  account  is  stated  respecting  items  on  both  sides,  which  it  is 
agreed  shall  be  set  off  against  each  other  so  as  to  leave  the  balance 
only  due  and  payable,  and  some  of  the  earlier  items  stated  in  the  ac- 
count are  more  than  six  years  old,  they  are  nevertheless  effectually 
paid  by  the  items  set  against  them  and  the  balance  remains  unaffected 
by  the  Statute  of  Limitation  (/).  But  a  mere  open  account  between 
two  parties,  without  any  agreement  that  the  items  on  the  one  side 
shall  be  considered  as  payment  for  the  items  on  the  other,  wiU  not 
prevent  the  operation  of  the  statute  against  the  items  entered  in  the 
account  (g). 

An  agreement  between  the  creditor  and  the  debtor,  that  the  for- 
mer should  retaia  towards  payment  of  his  debt  a  weekly  sum  pay- 
able by  him  to  the  debtor  for  board  and  lodging,  was  held  to  be 
equivalent  to  payment  in  acknowledgment  of  the  debt  (h).  An  agree- 
ment that  the  expenses  of  the  maintenance  of  the  creditor's  child  by 

(a)  Bart  v.  Nash,  2  C.  M.  &  K.  337;  (e)  Worlhington  v.  Griinsditch,  7  Q. 
Hooper  v.  Stephens,  4  A.  &  E.  71;  see       B.  479. 

"  Payment."  (/)  Ashby  v.  James,  11  M.  &  W.  542; 

(b)  Beeves  v.  Heame,  1  M.  &  W.  323.  Clark  v.  Alexander,  8  Scott,  N.  R.  147. 

(c)  Gowan-v.  Forster,  3  B.  &  Ad.  507;  (g)  Williams  v.  Cfriffiths,  2  C.  M.  &  E. 
Irving  v.  Veitch,  3  M.  &  W.  90,  98;  45;  Cottam -v.  Partridge,  4  U.  &G.271. 
Tumei/  V.  Dodwell,  3  B.  &  B.  136;  23  {h)  Blair  v.  Ormmd,  17  Q.  B.  423;  20 
L.  J.  Q.  B.  137.  L.  J.  Q.  B.  444. 

id)  Seholey  v.  Walton,  12  M.  &  W. 
510. 
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the  debtor  should  go  towards  the  interest  of  a  promissory  note  of  the 
debtor  was  held  to  be  equivalent  to  payment  of  the  interest,  so  as  to 
take  the  note  out  of  the  statute  (a).  Trustees  lent  money,  settled  to 
the  separate  use  of  a  wife,  to  her  husband,  and  by  agreement  of  all 
parties  the  wife  gave  receipts  to  the  trustees  for  the  interest ;  al- 
though no  money  passed,  this  was  held  to  amount  to  payment  of  the 
interest  suflcient  to  revive  the  liability  of  the  husband  (b). 

Renewal  of  debt  by  payment  of  interest.— Payment  of  interest 
on  a  debt,  in  general,  amounts  to  an  acknowledgment  that  the  debt 
is  due,  and  takes  the  debt  out  of  the  operation  of  the  statute  (c). 
Payment  of  the  principal  does  not  take  the  case  out  of  the  statute,  as 
regards  the  claim  for  interest :  payment  of  the  principal  being  no  ac- 
knowledgment that  the  interest  is  owing,  nor  raising  any  implied 
promise  to  pay  it  (d).  Payment  of  interest  on  a  debt  keeps  aUve  all 
the  securities  held  by  the  creditor  for  the  same  debt  (e). 

Effect  of  general  payment  by  debtor  owing  several  debts. 

— Where  a  debtor,  owing  several  debts  to  the  same  creditor,  makes  a 
payment  generally,  without  expressly  appropriating  it  to  any  one 
debt,  the  effect  of  the  payment,  as  an  acknowledgment  of  any  or  all 
of  the  debts,  depends  upon  the  special  circumstances  of  the  payment, 
from  which  the  intention  of  the  debtor  is  to  be  gathered  (/). 

Under  such  circumstances,  it  is  a  general  rule  that  the  creditor 
may  appropriate  the  payment  to  any  of  the  debts ;  and  he  may 
appropriate  it  to  a  debt  already  barred  by  the  Statute  of  Limitation 
(g).  But  the  appropriation  of  the  payment  to  a  particular  debt  by 
the  creditor  alone,  without  the  knowledge  and  consent  of  the  debtor, 
does  not  operate  as  an  acknowledgment  of  that  debt  by  the  debtor, 
and  does  not  furnish  any  ground  for  implying  on  his  part  a  new 
promise  to  pay  the  remainder  of  it  (h). 

The  plaintiflE  claimed  two  debts  of  the  defendant,  one  of  which  the 
defendant  denied  altogether,  and  the  other  he  admitted,  but  relied  on 
the  statute  as  a  bar ;  it  was  held  that,  there  being  only  one  debt  ad- 
mitted by  the  defendant,  there  was  evidence  that  payments  made  by 
him,  though  not  expressly  appropriated,  were  made  on  account  of  the 
debt  admitted,  so  as  to  take  it  out  of  the  operation  of  the  statute  (*). 

(a)  Badger  v.  Arch,  10  Ex.333;  24  L,  (/)  See  Walker  v.  Butler,  6  E.  &  B. 
J.  Ex.  19.  506,  510;  25  L.  J.  Q.  B.  377,  378. 

(b)  Amos  V.  Smith,  1  H.  &  C.  238;  31  (g)  Mills  v.  Fowkes,  5  Bing.  N.  C. 
L.  J.  Ex.  423;  Maber  v.  Maier,  Weekly  455;  Williams  v.  Griffith,  5  M.  &  W. 
Xotes,  1867,  p.  59.  300. 

(c)  Bamfleld  v.  Tupper,  7  Ex.  27;  (h)  Mills  v.  Fowkes,  supra:  Nash  v. 
Bealy  v.  Greenslade,  2  C.  &  J.  61;  see  Eodgson,  6  De  G.  M.  &  G.  474;  26  L.  J. 
8iir^  V.  Brutton,  5  Ex.  802.  C.  186. 

(d)  Collyer  v.  Willock,  4  Bing.  313.  (i)  Bum  v.  Boulton,  2  C.  B.  476. 

(e)  Bowling  v.  Ford,  11  M.  &  W.  329. 

Vol.  11-24 
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A  payment  was  made  on  account  of  interest  generally,  without  appro- 
priation to  any  particular  debt,  there  being  at  the  time  three  debts 
due,  two  of  which  were  barred  by  the  statute ;  it  was  held  that  the 
effect  of  the  payment  of  interest  was,  at  least,  to  revive  the  third  debt, 
for  it  must  have  been  made  either  on  account  of  all  the  debts,  or  on 
account  of  the  debt  not  barred  (a). 

Payment  by  agent- — Part  payment  or  payment  of  interest,  made 
by  an  agent  duly  authorized  to  make  the  payment,  is  a  sufficient  ac- 
knowledgment to  revive  the  debt  (b).  Where  a  wife,  without  the 
privity  of  her  husband,  made  a  payment  of  interest  on  a  promissory 
note  made  by  her  before  marriage,  it  was  held  that  such  payment  did 
not  take  the  note  out  of  the  statute  either  against  the  wife  or  the  hus- 
band, because  the  wife  as  a  married  woman  was  incompetent  to  renew 
her  liability,  and  the  husband  was  not  affected  by  the  payment  made 
by  the  wife  without  his  authority  (c).  In  the  case  of  a  mortgage  debt 
secured  by  a  covenant  in  the  mortgage  deed,  it  was  held  that  pay- 
ment of  interest  to  the  mortgagee  by  the  assignee  of  the  equity  of  re- 
demption was  sufficient  to  take  the  mortgage  debt  out  of  the  statute 
as  against  the  mortgagor  (d).  An  acknowledgment  by  payment  of 
part  of  the  debt,  or  of  interest,  may  be  inferred  from  a  payment  to  an 
agent  authorized  to  receive  the  money  (e). 

Renewal  of  simple  contract  debt  gives  a  new  cause  of  action. 
The  renewal  of  the  liability  to  pay  a  simple  contract  debt  is  considered 
as  a  new  cause  of  action,  dating  from  the  time  of  the  renewal  (/).  If 
the  renewal  is  conditional,  the  new  cause  of  action  is  not  complete  un- 
til the  condition  is  satisfied.  It  is  usual  to  frame  the  declaration 
upon  the  original  debt,  leaving  the  renewal  and  the  satisfaction  of 
the  condition,  if  any,  to  be  proved  in  evidence ;  but  the  new  promise 
may  be  stated  in  the  declaration  conditionally  according  to  its  terms, 
with  averments  of  the  satisfaction  of  the  condition,  and  of  all  matters 
of  fact  necessary  to  show  that  the  debt  is  revived  absolutely  (g).  The 
issue  taken  on  the  plea  of  the  statute,  that  the  cause  of  action  accrued 
within  six  years  before  the  commencement  of  the  suit,  is  maintained 
in  the  affirmative  by  proof  of  the  liability  being  absolutely  renewed 
within  that  time  (h). 

(a)  Nash  v.  Bodgson,  6  De  G.  M.  &  (/)  Per  Abbott,  C.  J.,  Pittam  v.  Fos- 

G.  474:  25  L.  J.  C.  186.  ter,  1  B.  *  C.   248,  250;  Bateman  v. 

(6)  Mew  V.  Pettet,  1  A.  &    E.  196;  Pinder,  3  Q.  B.  574. 

Jones  V.  Hughes,  5  Ex.  104.  (?)  See  Lechmere  v.  Fletcher,  1  0.  & 

(c)  Neve  v.  Hollands,  18  Q.  B.  262;  21  M.  623;  Waters  v.  Earl  of  Thanet,  2  Q. 
L.  J.  Q.  B.  289.  B.  757.                                               „   ^ 

(d)  Forsyth  v.  Bristowe,  8  Ex.  847;  (ft)  See  Tanner  v.  Smart,  6  B.  &  C. 
22  L.  J.  Ex.  255.  603,  606;  Bidal  v.  MoggHdge,  2  H.  &  N. 

(e)  aark  v.   Hooper,  10  Bing.  480;  567. 
Megginson  v.  Harper.  2  0.  <&  M.  322; 

Hart  V.  Stephens,  6  Q.  B.  937. 
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As  the  renewal  of  liability  is,  in  effect,  a  new  cause  of  action,  it  must 
be  complete  before  the  action  is  brought.  A  renewal  of  a  debt  barred 
by  the  statute  by  acknowledgment,  or  part  payment,  made  after  an 
action  is  commenced  to  recover  the  debt,  is  not  suflcient  to  defeat  the 
operation  of  the  statute  against  that  action ;  for  it  will  not  support 
the  issue  taken  on  the  plea  of  the  statute  that  the  cause  of  action 
accrued  within  six  years  before  the  commencement  of  the  suit  (a). 

Renewal  applies  only  to  debts.  —The  doctrine  of  a  renewal  of 
liability  against  the  operation  of  the  Statute  of  Limitation  applies 
only  to  actual  debts.  « If  a  man  acknowledges  the  existence  of  a  debt 
barred  by  the  statute,  the  law  has  been  supposed  to  raise  a  new  prom- 
ise to  pay  it,  and  thus  the  remedy  is  revived;  but  no  such  effect  can 
be  given  to  an  acknowledgment,  where  the  cause  of  action  arises  from 
the  doing  or  omitting  to  do  some  act,  at  a  particular  moment,  in  breach 
of  a  contract "  (b).  And  it  seems  that,  in  such  case,  an  express  prom- 
ise to  be  responsible  for  the  previous  breach  of  contract,  unless  made 
upon  a  new  consideration,  could  not  be  supported  as  a  new  cause 
of  action  (c). 

Renewal  of  specialty  debts.— Debt  by  specialty  also  may  be  re- 
newed, against  the  operation  of  the  statute,  by  acknowledgment. 
The  modes  of  renewing  simple  contract  debts  rest  upon  judicial  de- 
cisions, though  in  some  respects  regulated  by  statute ;  but  the  modes 
of  renewing  debts  by  specialty  are  regulated  entirely  by  statute.  By 
the  3  &  4  Wm.  IV.  c.  42,  s.  5,  it  is  enacted,  as  a  proviso  to  the  oper- 
ative clause  above  cited  (d),  "that  if  any  acknowledgment  shall  have 
been  made,  either  by  writing  signed  by  the  party  liable  by  virtue  of 
such  indenture,  specialty,  or  recognizance,  or  his  agent,  or  by  part  pay- 
ment or  part  satisfaction  on  account  of  any  principal  or  interest  being 
then  due  thereon,  it  shall  and  may  be  lawful  for  the  person  or  persons 
entitled  to  such  actions  to  bring  his  or  their  action  for  the  money  re- 
maining unpaid  and  so  acknowledged  to  be  due  within  twenty  years 
after  such  acknowledgment  by  writing  or  part  payment  or  part  satis- 
faction as  aforesaid ;  — and  the  plaintiff  or  plaintiffs  in  any  such  action 
on  any  indenture,  specialty,  or  recognizance,  may,  by  way  of  replication, 
state  such  acknowledgment,  and  that  such  action  was  brought  within 
the  time  aforesaid,  in  answer  to  a  plea  of  this  statute." 

The  acknowledgment  intended  under  this  section  is  not  such  an 
acknowledgment  as  is  required  for  simple  contracts,  which  must  im- 
port a  promise  to  pay  and  create  a  new  cause  of  action ;  but  any  ac- 
knowledgment of  the  existence  of  the  debt,  whether  it  does  or  does 
not  amount  to  a  promise  to  pay,  is  sufficient,  and  enables  the  creditor 

(a)  Bateman  v.  Finder,  3  Q.  B.  574.  (c)  Short  v.  WCarthy,  3  B.  &  Aid. 

(&)  Per  Lord  Ellenborough,C.  3.,  Boy-  626;  Whitehead  v.  Howard,  2  B.  &  B. 
dell-v.  Brummond,  2  Camp.  157,  162.  372. 

(d)  Sect.  3,  see  ante,  p.  970. 
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to  bring  his  action  for  the  original  debt,  within  twenty  years  after 
such  acknowledgment  (a).  And  as  it  is  not  necessary  that  the  ac- 
knowledgment should  be  such  as  to  import  a  promise  to  pay  the  cred- 
itor, it  seems  that  an  acknowledgment  made  to  a  third  person  would 
be  sufficient  to  satisfy  the  purpose  of  the  statute  and  to  revive  a  spe- 
cialty debt  (5). 

Where  the  party  origiaally  liable,  the  debtor  himself,  is  dead, 
there  may  be  three  parties,  each  of  whom  is  liable  to  the  claims  of 
a  specialty  creditor, — the  executor  in  respect  of  the  personalty,  the 
trustees  in  respect  of  the  real  estate  devised  for  payment  of  debts, 
and  the  beneficial  devisee  in  respect  of  the  real  estate  beneficially  de- 
vised ;  and  upon  the  language  of  the  Act  it  has  been  decided  that  each 
of  them  is  a  party  liable  within  the  meaning  of  the  5th  section ;  and 
that  a  payment  or  an  acknowledgment  by  any  one  of  them  is  a  pay. 
ment  by  the  party  liable  by  virtue  of  the  specialty,  and  entitles  the 
creditor  to  bring  his  action  against  all  the  parties  liable  within  twenty 
years  after  such  acknowledgment  («). 

The  renewal  of  liability  under  this  section  applies  only  to  money 
remaining  unpaid  and  acknowledged  to  be  due,  and  not  to  liability 
for  breaches  of  covenants,  or  of  conditions  of  bonds,  not  resulting  in 
money  debts  (<?). 

Renewal  by  one  of  joint  debtors-— With  respect  to  acknowledg- 
ment and  payment  by  one  of  several  joint  debtors,  the  law  formerly 
was  that  acknowledgment  or  payment  by  one  revived  the  debt  against 
aU  (e) ;  and  where  several  persons  were  jointly  and  severally  liable 
for  the  same  debt,  the  acknowledgment  or  payment  of  one  revived 
not  only  the  joint  liability,  but  also  the  several  liability  of  each 

Lord  Tenterden's  Act,  9  Geo.  IV.  c.  14,  s.  1,  enacted  that  "  where 
there  shall  be  two  or  more  joint  contractors,  or  executors,  or  adminis- 
trators of  any  contractor,  no  such  joint  contractor,  executor,  or  ad- 
ministrator, shall  lose  the  benefit  of  the  said  enactments  or  either 
of  them  so  as  to  be  chargeable  in  respect  or  by  reason  only  of  any 
written  acknowledgment  or  promise  made  and  signed  by  any  other 
or  others  of  them : — provided  always,  that  nothing  herein  contained 

(a)  Moodie  v.  Bannister,  4  Drew.  432;  (d)  Blair  v.  Ormond,  11  Q.  B.  423;  20 

28  L.  J.  C.  881.  L.  J.  Q.  B.  444;  and  see  as  to  simple 

(6)  Moodie  v.  Bannister,  supra ;  and  contracts,  p.  987. 

see  Howcutt  v.  Bonser,  5  Ex.  491,  500;  (e)  Whitcomb  v.  Whiting,  Doug.  652; 

Forsyth  v.  Bristowe,  8  Ex.  347;  22  L.  J.  1  Smith,  L.  C,  5th  ed.,  555;  Perham  v. 

Ex.  255.  Baynal,  2  Bing.  306. 

(c)  Per  Kindersley,  V.   C,  Coope  v,  (/)  Burleigh  v.  Stott,  8  B.  &  C.  36; 

Cresswell,  L.  Bep.  2  Eq.  106;  35  L.  J.  Goddard  v.  Ingram,  3  Q.  B.  839. 
C.  496;  Coope  v.  Cresswell,  reversed  on 
appeal,  36  L.  J.  C.  114. 
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shall  alter  or  take  away  or  lessen  the  effect  of  any  payment  of  any 
principal  or  interest  made  by  any  person  whatsoever." 

The  effect  of  a  payment  in  renewing  the  liability  of  a  joint  debtor 
remaining  unaltered  by  this  enactment  (a),  by  the  Mercantile  Law 
Amendment  Act,  1856,  19  &  20  Vict.  c.  97,  s.  14,  it  was  enacted,  in 
reference  to  the  provisions  of  the  Acts  21  Jac.  I.,  o.  16,  s.  3,  and  3  &  4 
Wm.  IV.,  c.  42,  s.  3,  that  "  when  there  shall  be  two  or  more  co-con- 
tractors or  co-debtors,  whether  bound  or  hable  jointly  only  or  jointly 
and  severally,  or  executors  or  administrators  of  any  contractor,  noi 
such  co-contractor  or  co-debtor,  executor  or  administrator,  shall  lose 
the  benefit  of  the  said  enactments  or  any  of  them,  so  as  to  be  charge- 
able in  respect  or  by  reason  only  of  payment  of  any  principal,  in- 
terest, or  other  money,  by  any  other  or  others  of  such  co-contractors 
or  co-debtors,  executors  or  administrators  "  (b). 

Capacity  of  party  to  renew  debt. — As  an  infant  may  contract 
a  debt  for  necessaries  supplied  to  him  during  infancy,  so  he  may, 
during  infancy,  renew  his  liabiUty  for  such  debt  and  take  it  out  of 
the  operation  of  the  Statute  of  Limitation  (c). 

A  married  woman,  being  incapable  of  contracting,  is  incapable  of 
making  a  new  promise  to  renew  her  liability  for  a  debt  incurred  by 
her  before  marriage ;  accordingly,  an  acknowledgment  of  the  debt 
made  by  a  joint  contractor  with  her  during  the  marriage  was  held 
not  to  renew  the  joint  debt  (d).  So,  payment  of  interest  by  the  wife 
during  the  marriage,  without  the  privity  of  her  husband,  was  held 
not  to  renew  such  debt  as  against  the  wife  or  against  the  husband 
separately ;  but  it  was  said  that  such  payment,  if  made  by  the  hus- 
band or  with  his  authority,  might  support  the  inference  of  a  promise 
by  him  to  pay  the  debt  in  consideration  of  forbearance  (e). 
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Bight  of  Set-off. — By  the  common  law  if  two  persons  were  mutu- 
ally  indebted  in  distinct  debts  no  right  of  set-off  existed  independently 
of  agreement ;  a  set-off  of  the  debts  could  be  effected  only  by  special 
agreement  made  by  the  parties  for  that  purpose.  The  rule  of  equity 
followed  the  law,  unless  there  was  some  peculiar  connection  between 


(a)  Wyatt  v.  Hodson,  8  Bing.  309. 
(6)  See  Cockrill  v.  Sparfces,  1 H.  &  C. 
699;  32  L.  J.  Ex.  118. 
(c)  Willins  V.  Smith,  4  E.  &  B.  180; 


S.  C.  nom.  Willictms  v.  Smith,  24  L.  J. 
Q.B.  62. 

id)  Pittam  v.  Foster,  1  B.  &  C.  248. 

(e)  Neve  v.  Hollands,  18  Q.  B.  262;  21 
L.  J.  Q.  B.  289. 
*  Ch.  IV,  Sect.  XII,  Leake. 
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the  debts,  beyond  the  mere  fact  they  were  mutual,  on  which  the  relief 
could  be  founded  (a).  According  to  Lord  Mansfield,  "  natural  equity 
says,  that  cross  demands  should  compensate  each  other,  by  deducting 
the  less  sum  from  the  greater;  and  that  the  difference  is  the  only  sum 
which  can  be  justly  due.  But  positive  law,  for  the  sake  of  the  forms 
of  proceeding  and  convenience  of  trial,  has  said  that  each  must  sue 
and  recover  separately,  iu  separate  actions  "  (6). 

Statutes  of  Set-off. — This  natural  equity  was  first  recognizedby  posi- 
tive law  in  the  case  of  the  bankruptcy  of  one  of  the  parties  mutually 
indebted,  in  order  to  obviate  the  hardship  of  the  other  party  having 
to  pay  his  debts  in  full  to  the  assignees  of  the  bankrupt,  whilst  he 
had  a  claim  against  the  bankrupt  for  debts  of  an  equal  or  greater 
amoimt  for  which  he  would  only  be  entitled  to  a  dividend  under  the 
bankruptcy  (c). 

The  right  of  set-off  applicable  to  debts  in  general  was  first  given 
by  the  statute  2  Geo.  II.  c.  22,  s.  13,  which  enacted  that "  where  there 
are  mutual  debts  between  the  plaintiff  and  the  defendant,  or  if  either 
party  sue  or  be  sued  as  executor  or  administrator,  where  there  are 
mutual  debts  between  the  testator  or  intestate  and  either  party,  one 
debt  may  be  set  against  the  other."  This  enactment  was  made  per- 
petual by  the  statute  8  Geo.  II.  c.  24,  s.  4,  and  by  s.  5  of  that  statute 
it  was  further  enacted  "  that  mutual  debts  may  be  set  against  each 
other,  notwithstandiug  that  such  debts  are  deemed  in  law  to  be  of  a 
different  nature ;  tmless  in  cases  where  either  of  the  said  debts  shall 
accrue  by  reason  of  a  penalty  contained  in  any  bond  or  specialty,  and 
in  all  cases,  where  either  the  debt  for  which  the  action  shall  be 
brought,  or  the  debt  intended  to  be  set  off  against  the  same,  shall 
accrue  by  reason  of  any  such  penalty,  the  debt  intended  to  be  set  off 
shall  be  pleaded  iu  bar,  in  which  plea  shall  be  shown  how  much  is  truly 
and  justly  due  on  either  side ;  and  in  case  the  plaintiff  shall  recover 
in  any  such  action  or  suit,  judgment  shall  be  entered  for  no  more  than 
shall  appear  to  be  truly  and  justly  due  to  the  plaintiff,  after  one  debt 
being  set  against  the  other  as  aforesaid." 

The  right  of  set  off  given  by  the  statute  arises  only  in  case  of  an  action 
brought  by  one  of  the  parties  to  the  mutual  debts ;  in  such  action 
the  defendant  may  set-off  debts  due  to  him  from  the  plaintiff  in  dis- 
charge of  an  equal  amount  of  the  debt  sued  for,  and,  if  the  debts  thus 
set  off  are  equal  to  the  whole  amount  of  those  claimed  by  the  plaintiff, 
there  is  a  complete  defence  to  the  action.    By  a  rule  of  Court  the 

(a)  story,  Eq.  Jur.  §§  1434,  14.35;  see  (c)  Seethe  statutes  4  Anne,  c.  17,  s. 

Ex  p.  Stephens,  11  Ves.  24.  11,  and  5  Geo.  II,  c.  30,  s.  28,  re-enacted 

(6)  Green  v.   Farmer,  4  Burr.   2214,  in  the  same  terms  by  the  Bankrupt  Law 

2220;  and  see  Collins  v.  Collins,  2  Burr.  Consolidation  Act,  1849,  12  &  13  Vict. 

820,  826.  c.  106,  s.  171. 
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defence  of  a  set-off  must  be  specially  pleaded,  otherwise  the  defend- 
ant is  not  allowed  the  benefit  of  it  (a). 

A  set-off  cannot  be  made  available  except  by  plea  in  an  action.  A 
debtor  is  not  entitled  to  apply  a  set-off  in  reduction  of  the  amount  of 
his  debt,  and  tender  the  balance  only.  So,  a  debtor  is  not  entitled 
to  apply  a  set-off  against  a  debt  for  which  his  creditor  holds  a  lien  on 
property,  so  as  to  discharge  the  property  from  such  lien  (b). 

The  defendant  in  an  action  is  not  obliged  to  avail  himself  of  a  set- 
off to  which  he  may  be  entitled ;  he  may  reserve  it  for  the  subject 
of  a  cross  action ;  or  he  may  avail  himself  of  it,  by  way  of  set-off, 
in  any  subsequent  action  which  the  plaintiff  may  bring  against  him 
(c) .  So,  a  set-off  in  respect  of  an  equitable  debt  which  might  have 
been  pleaded  to  an  action  at  law  for  defence  on  equitable  grounds 
may  be  reserved,  and  asserted  in  a  subsequent  proceeding  in  a  Court 
of  Equity  (d). 

The  set-off  must  be  due  at  the  time  of  action  brought,  and  con- 
tinue due  imtU  the  time  of  trial.  Debts  accruing  due  after  the  com- 
mencement of  the  suit  are  not  within  the  statute,  and  cannot  be 
pleaded  in  bar  of  the  further  maintenance  of  the  action  (e) ;  as  a  prom- 
issory note  falling  due  (/"),  or  a  judgment  recovered,  after  the  com- 
mencement of  the  suit  (g) ;  and  the  debt  must  continue  due  up  to 
the  time  of  the  trial  (A).  Where  a  debt  accrued  due  from  the  plaint- 
iff to  the  defendant  after  judgment  recovered  in  the  action,  a  Court 
of  Equity  refused  an  injunction  to  restrain  proceedings  on  the  judg- 
ment on  the  ground  of  set-off  (i). 

What  debts  may  he  the  subject  of  set-off.— The  right  of  set-off 
exists  solely  by  force  of  the  statute,  and  therefore,  only  in  cases,  ac- 
cording to  the  words  of  the  statute,  "  where  there  are  mutual  debts 
between  the  plaintiff  and  the  defendant."  In  construing  the  statute 
the  rule  has  been  laid  down,  that  it  applies  only  where  the  claims  on 
both  sides  are  liquidated  debts,  or  money  demands,  which  can  be  as- 
certained with  certainty  at  the  time  of  pleading  and  without  a  jury 
and  that  it  is  not  applicable  where  the  claim  on  either  side  is  for  un- 
liquidated damages  (J). 

(a)  8  Keg.  Gen.  T.  T.  1853;  Graham  (/)  IlogersonY.Ladbroke,lBmg.93. 

V.  Partridge,  1  M.  &  W.  395.  (g)  See  Beynolds  v.  Beerling,  3  T.  R. 

(&)  Clarke  v.  Fell,  4  B.  &  Ad.  404.  188. 

(c)  See  Laing  v.  Chatham,  1  Camp.  (h)  Dendyr.  Powell,  3  M.  &  W.  442; 
252;  per  Lord  Campbell,  L.  C,  Jenner  Eyton  v.  Littledale,  4  Ex.  159;  and  see 
V.  Morris,  3  De  G.  F.  &  J.  45,  54;  30  L.  Stockbridge  v.  Sussams,  3  Q.  B.  239. 

J.  C  361,  363.  (i)  Maw  v.  Ulyatt,  31  L.  J.  C.  33. 

(d)  Jenner  v.  Morris,  3  De  G.  F.  &  J.  (j)  Per  Tindal,  C.  J.,  Morley  v.  Inglis, 
45:  SOL.  J.  C.  361.  4  Bing.  N.   C.  58,  71;   Sardcastle  v. 

(e)  Evans  v.  Prosser,  3  T.  R.  186;  Netherwood,  5  B.  &  Aid.  93,  95. 
Richards  v.  James,  2  Ex.  471. 
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According  to  this  rule  the  following  claims  have  been  decided  not 
to  he  within  the  statute ;  and  they  can  neither  be  set  off  against 
other  debts,  nor  have  other  debts  set  off  against  them  : — The  claim 
against  a  surety  upon  a  guarantee  for  the  debt  of  a  third  person  (a). 
A  claim  under  a  contract  of  indemnity  against  actions,  damages  and 
costs  (5) ;  except  as  to  the  claim  for  costs  and  expenses  actually 
paid  or  incurred  to  a  liquidated  amount  (c).  A  claim  by  an  accom- 
modation acceptor  of  a  bill  of  exchange  against  the  person  for  whose 
accommodation  it  was  accepted,  to  be  indemnified  against  having 
been  compelled  to  pay  the  bUl  (d) ;  except  as  to  the  amount  of  the 
bm  and  interest,  which  is  a  liquidated  sum  (e).  A  claim  for  not  ac- 
cepting a  bill  of  exchange  for  the  price  of  goods  sold  according  to 
the  contract  of  sale,  before  the  credit  given  by  the  bill  has  expired 
(/).  A  claim  for  damages  by  the  master  of  a  ship  against  the  char- 
terer for  delaying  the  ship;  not  being  demurrage  for  which  the 
price  is  fixed  by  the  terms  of  the  charter-party  (g).  A  claim  against 
an  underwriter  on  a  policy  of  marine  insurance  for  a  loss  (A) ;  an 
adjustment  of  the  loss  at  a  fixed  sum  before  action  does  not  render 
a  set-off  admissible,  if  the  action  is  brought  upon  the  policy  for  un- 
liquidated damages,  because  the  adjustment  operates  only  as  an  ad- 
mission, dioA.  prima  facie  evidence,  of  the  amount  of  the  loss  (i).  A 
set-off  may  be  pleaded  to  a  debt,  notwithstanding  the  defendant  con^ 
tracted  to  pay  it  in  ready  money  {j ). 

Claims  which  maybe  framed  either  for  debt  or  damages- 
There  are  certain  cases  in  which  the  plaintiff  may  frame  his  cause  of 
action  as  a  claim  for  unliquidated  damages  for  a  wrong,  or  may  waive 
the  wrong  and  claim  a  liquidated  debt  or  sum  of  money,  being  the 
money  received  by  the  defendant  by  means  of  the  wrong ;  and  thus, 
upon  precisely  the  same  state  of  facts,  the  plaintiff  may  exclude  or 
admit  a  set-off  being  pleaded  against  his  claim  according  to  the 
ground  chosen  by  him  for  his  cause  of  action  {k).  The  plaintiff  re- 
mitted to  the  defendant  a  bill  of  exchange  for  the  special  purpose  of 

(a)  Crawford  v.  Stirling,  4  Esp.  206;  Benausdn,  9  C.  &  P.  709. 

Morley  v.   Inglis,  4  Bing.   N.   C.   58;  (h)  Grant  v.  Boy al Exchange  Ass.  Co., 

Williams  v.  Flight,  2  Dowl.  N.  S.  11;  5  M.  &  S.  439;  Thomson  v.  Bedman,  11 

and  see  Hutchinson  v.  Sidney,  10  Ex.  M.  &  W.  487;  Castelli  v.  Boddington,  1 

438.  E.  &  B.  66,  879;  22  L.  J.  Q.  B.  5;  Beck- 

(6)  Atwooll  V.  Atwooll,  2  E.  &  B.  23;  with  v.  Bullen,  8  E.  &  B.  682;  27  L.  J. 

22  h.  J.  Q.  B.  287.  Q.  B.  162. 

(c)  Brown  v.  Tibbits,  11  C.  B.  N.  S.  (i)  Luckie  v.  Bushby,  13  C.  B.  864; 
855;  31  L.  J.  C.  P.  206.  22  L.  J.  C.  P.  220. 

(d)  Hardcastle  v.  Netherwood,  5  B.  &  (j  )  Eland  v.  Carr,  1  East,  375;  Corn- 
Aid.  93.  forth  V.  Rivett,  2  M.  &  S.  510;  see  Clarke 

(e)  Crampton  v.  Walker,    3  E.  &  E.  v.  Fell,  4  B.  &  Ad.  404. 

321;  30  L.  J.  Q.  B.  19.  (k)  Thorpe  v.  Thorpe,  3  B.  &  Ad.  580; 

(/)  Hutchinson  y.  Beid,  3 Ca,mTp.  329.  Colson  v.   Welch,   1   Esp.  379;  Hill   v. 

(Sf)  Seeger  v.  Duthie,  8  C.  B.  JST.  S.  Smith,  12  M.  &  W.  618,  631. 
45;  29  L.  J.  C.  P.  253;  and  see  Horn  v. 
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paying  the  amount  over  to  a  third  person  on  the  plaintiff's  account,  and 
the  defendant  discounted  the  bill,  but  did  not  pay  over  the  proceeds 
according  to  his  instructions  ;  it  thus  became  open  to  the  plaintiff  to 
bring  a  special  action  for  the  breach  of  the  undertaking  of  the  defend- 
ant, or  to  claim  the  proceeds  of  the  bill  as  money  received  by  the 
defendant  to  his  use,  and  he  adopted  the  latter  form  of  action ;  it  was 
held  that  the  defendant  might  plead  a  set-off  in  the  action,  although 
he  would  not  have  been  able  to  do  so  in  an  action  framed  for  the 
breach  of  contract  (a).  But  where  the  claim  of  the  plaintiff  is  sub- 
stantially a  debt,  and  he  has  no  option  to  treat  it  otherwise^  he  cannot 
by  merely  framing  his  action  for  a  breach  of  a  special  contract,  claim- 
ing damages  instead  of  a  liquidated  debt,  exclude  the  defendant  from 
the  benefit  of  a  set-off  (b). 

Claims  partly  for  debt  and  partly  for  damages. —  Where  the 
claim  of  the  plaintiff  consists  partly  of  a  liquidated  debt  and  partly  of 
unliquidated  damages,  the  defendant  may  sever  so  much  of  the  plaint- 
iff's claim  as  is  liquidated,  and  plead  a  set-off  as  to  that  portion  (c). 
In  an  action  by  the  accommodation  acceptor  of  a  bill  of  exchange  for 
indemnity,  claiming  the  amount  of  the  bill  and  interest  which  he  had 
been  compelled  to  pay  and  also  special  damage  in  payment  of  the 
costs  of  an  action,  a  plea  of  set-off  confined  to  the  amount  of  the  bill 
and  interest  was  held  good  (d).  In  an  action  for  indemnity  against 
costs  in  an  action,  claiming  a  certain  sum  as  costs  paid,  a  plea  of  set- 
off may  be  pleaded  to  that  part  of  the  claim  (e). 

Debt  barred  by  Statute  of  Limitation.— A  debt  barred  by  the 
Statutes  of  Limitation  before  the  commencement  of  the  suit  will  not 
support  a  plea  of  set-off  (/) ;  but  the  statute  must  be  pleaded  specially 
in  replication  to  a  plea  of  set-off  of  such  debt,  and  cannot  be  made 
available  under  a  mere  traverse  of  the  debt  (g). 

Debt  discharged  by  bankruptcy.— So,  a  debt  discharged  by  bank- 
ruptcy before  action  cannot  be  set  off ;  and  that  answer  to  the  set-off 
must  also  be  specially  replied  (A). 

Debt  discharged  by  execution.— A  debt  may  be  the  subject  of  a 
plea  of  set-off,  although  the  debtor  has  been  taken  in  execution  for  it, 
and  remains  in  custody ;  but  not  after  the  debtor  has  been  discharged 
from  execution  (»). 

(a)  Thorpe  v.  Thorpe,3B.  &  Ad. 580.  (e)  Brown  v.   TibUts,  11  C.  B.  N.  S. 

(6)  Birch  v.  Depevster,  4  Camp.  385;  855;  31  L.  J.  C.  P.  206. 

and  see  Groom  v.  West,  8  A.  &  E.  758;  (/)  Walker  v.  Clements,  15  Q.  B.  1046. 

Cramptonv.  Walker,  3  E.  &  E.  321;  30  (g)  Chappie  v.  Durston,  1  C.  &  J.  1. 

L.  J.  Q.  B.  19.  (h)  Fordv.  Dornford,  8  Q.  B.  583. 

(c)  Cramptonv.  Walker,  supra.  (i)  Jaques  v.    Withy,   1  T.    K.  557; 

(d)  Crampton  v.    Walker,  3  E.  &  E.  Peacock  v.  Jeffery,  1  Taunt.  426. 
321;  30L.  J.  Q.  B.  19. 
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The  debts  must  be  mntnal :— Joint  and  several  debts.— The  debts 
must  be  mutual,  that  is,  between  the  same  parties  in  the  same  right. 
In  an  action  brought  by  the  plaintiff  for  a  debt  to  which  he  is  solely 
entitled  the  defendant  cannot  set  off  a  debt  due  to  him  from  the  plaintiff 
jointly  with  another;  and  this  objection  may  be  raised  under  a 
traverse  of  the  set-off  (a).  So,  in  an  action  brought  by  all  the  part- 
ners of  a  firm  for  a  debt  due  to  the  firm,  the  defendant  cannot  set-off 
a  debt  to  him  from  one  of  the  partners  separately  (6) ;  unless  under 
a  special  agreement  with  all  to  that  effect  (c).  But  a  defendant  may 
plead  that  the  debt  sued  for  was  due  from  himself  and  another 
jointly,  and  a  set-off  of  debts  due  to  them  jointly  from  the  plaintiff 
(d) ;  and  a  defendant  may  set  off  a  debt  due  upon  a  joint  and  several 
promissory  note  made  to  him  by  the  plaintiff  and  others  (e),  or  a  joint 
and  several  bond  (/).  Also  a  debt  due  to  or  from  the  survivor  of 
joint  creditors  or  debtors  may  be  set  off  against  a  debt  to  which  he 
was  originally  a  sole  party  (^). 

Action  by  several  plaintiffs,  supposed  to  be  entitled.— By  the 

C.  L.  P.  Act,  1860,  23  &  24  Vict.  c.  126,  s.  19,  "Every  action  may  be 
brought  in  the  name  of  all  the  persons  in  whom  the  legal  right  may 
be  supposed  to  exist ;  and  judgment  may  be  given  in  favor  of  the 
plaintiffs  by  whom  the  action  is  brought,  or  of  one  or  more  of  them, 
or,  in  case  of  any  question  of  misjoinder  beuig  raised,  then  in  favor  of 
such  one  or  more  of  them  as  shall  be  adjudged  by  the  Court  to  be  en- 
titled to  recover."  And  by  s.  20,  "  Upon  the  trial  of  such  cause  a 
defendant  who  has  therein  pleaded  a  set-off  may  obtain  the  benefit  of 
his  set-off  by  proving  either  that  all  the  parties  named  as  plaintiffs  are 
indebted  to  htm,  notwithstanding  that  one  or  more  of  such  plaintiffs 
was  or  were  improperly  joined,  or  on  proving  that  the  plaintiff  or 
plaintiffs  who  establish  their  right  to  maintain  the  cause  is  or  are 
indebted  to  him." 

Debts  to  or  froiaa  husband  and  wife.— Debts  in  respect  of  which 
a  husband  and  wife  must  be  made  joint  parties  in  an  action  cannot  be 
set  off  against  debts  to  which  the  husband  is  a  sole  party.  Where  the 
husband  has  the  right  of  suing  either  in  his  own  name  or  of  joining 
that  of  his  wife,  by  suing  in  his  own  name  he  would  let  in  a  set-off  in 
respect  of  debts  due  from  him  alone,  and  by  suing  in  the  name  of 
himself  and  wife  he  would  let  in  a  set-off  of  debts  due  from  himself 
and  her  in  her  right  (A). 

(a)  Anwli  v.  Bainbrigge,  9  Ex.  153.  (/)  See  Fletcher  v.  Dyche,  2  T.  E.  32. 

(b)  France  v.  White,  6  Bing.  N.  C.  {g)  Slipper  v.  Stidstone,  5  T.  E.  493; 
33;  Gordon  V.  Ellis,  2  C.  B.  821.  French  v.  Andrade,  6  T.  E.  582. 

(c)  See Kinnerley  v.  Hossack,  2  Taunt.  (h)  Burrough  v.  Moss,  10  B.  <fe  C.  558; 
170.  Meld  v.  Allen,  9  M.  &W.  694. 

(il)  Btackwood  v.  Dunn,  3  Q.  B.  822. 
(e)  Owen  v.  Wilkinson,  5  C.  B.  N.  S. 
526;  28L.  J.  C.  P.8. 
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Debts  to  or  from  executors  and  administrators.— If  a  person  is  a 
party  to  an  action  in  a  representative  character,  as  an  executor  or  ad- 
ministrator, a  plea  of  set-off  is  not  admissible  in  respect  of  debts  to 
which  he  is  a  party  in  his  own  right  {a).  And  conversely,  if  a  person 
is  a  party  to  an  action  in  his  own  right,  a  plea  of  set-off  is  not  admis- 
sible in  respect  of  debts  to  which  he  is  a  party  in  the  character  of 
executor  or  administrator  (6). 

Debts  to  or  from  a  testator  or  intestate- — The  statute  of  set-off 
expressly  provides  that  « If  either  party  sue  or  be  sued  as  executor 
or  administrator,  where  there  are  mutual  debts  between  the  testator 
or  intestate  and  either  party,  one  debt  may  be  set  against  the  other." 
It  has  been  decided  that  in  order  to  become  the  subject  of  set-off  within 
the  statute,  the  debts  must  have  been  due  to  or  from  the  testator  or 
intestate  in  his  lifetime,  and  that  debts  accruing  to  or  against  the  ex- 
ecutor or  administrator  since  the  decease,  cannot  be  set-off  against 
the  debts  accrued  in  the  lifetime  of  the  testator  or  intestate.  Thus, 
in  an  action  by  an  executor  or  administrator  for  money  received  by  the 
defendant  for  the  use  of  the  plaintiff,  as  executor  or  administrator, 
and  upon  accounts  stated  between  them,  the  defendant  cannot  set  off 
debts  due  to  him  from  the  testator  or  intestate  in  his  lifetime  (c). 
So,  in  an  action  against  an  executor  for  a  debt  due  to  the  plaintiff  from 
the  testator,  the  defendant  cannot  set  off  a  debt  which  accrued  due  to 
him,  as  executor,  since  the  death  of  the  testator  {d).  But  in  an  action 
by  or  against  an  executor,  if  it  appears  on  the  pleadings  that  the  debts 
sued  for  were  those  of  the  testator  in  his  lifetime,  the  set-off  may  be 
supported  as  within  the  statute ;  as  perhaps  in  the  case  of  a  debt  due 
upon  an  aocoimt  stated  with  the  executor  in  respect  of  such  debts  (e) . 

Debts  to  or  from  bankrupt-— Where  assignees  of  a  bankrupt  sue 
upon  causes  of  action  accruing  to  them  as  assignees  since  the  bank- 
ruptcy, the  defendant  cannot  set  off  debts  due  to  him  from  the  bankrupt 
before  the  bankruptcy  (/).  But  under  the  mutual  credit  clause  of  the 
Bankrupt  Law  Consolidation  Act,  1849,  it  is  held  that  if  the  assignees 
sue  in  respect  of  a  credit  given  to  the  defendant  by  the  bankrupt  before 
the  bankruptcy,  though  accruing  due  to  them  since,  a  set-off  in  respect 
of  a  credit  given  to  the  bankrupt  may  be  pleaded  {g). 


(a)  Bishop  v.  Church,  3  Atk.  691.  (e)  lb.  ;  Blakesley  v.  Smallwood,  8  Q. 

lb)   Hutchinson  v.    Sturges,    Willes,  B- 538;  and  see2Wms.  Exors.  5th  ed. 

261,263.  1700,  1767. 

(c)  Tegetmeyer  v.  Lumley,  Willes,  (/)  Bidout  v.  Brough,  Cowp.  133; 
264,  n.;  Schofield  v.  Corbett,  11  Q.  B.  Groom  v.  Mealey,  2  Bing.  N-  C-  188; 
779;  Bees  v.  Watts,  9  Ex.  696;  11  Ex.  Wood  v.  Smith,  4  M.  &  W.  522;  and  see 
410;  25  L.  J-  Ex.  30.  Graham  v.  Allsopp,  3  Ex.  186. 

(d)  Murdall  v-  Thellusson,  18  Q.  B.  (?)  Hulme  v.  Muggleston,  3  M.  & 
857;  6E.  &  B.  976.  W.  30;  Bittleston  v.  Timmis,  1  C.  B.  389. 
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Debts  to  or  from  companies.— Upon  the  winding  up  of  a  company 
■with  limited  liabilityunder"  the  Companies  Act,  1862  "  (25  &  26  Vict. 
c.  89),  a  shareholder,  being  also  a  creditor  of  the  company,  is  not  en- 
titled to  set  off  the  amount  of  calls  which  have  been  made  upon  him 
against  the  dividend  payable  upon  his  debt  against  the  company,  but 
must  pay  the  calls  before  he  has  any  right  to  receive  a  dividend  with 
the  other  creditors ;  in  the  case  of  a  company  not  limited,  under  the 
101st  section  of  the  statute,  a  contributory  may  be  allowed  by  way  of 
set-off  any  moneys  due  to  him  from  the  company  on  any  independent 
dealing  or  contract  with  the  company,  but  not  any  moneys  due  to  him 
as  a  member  of  the  company  in  respect  of  any  dividend  or  profit  (a). 
In  an  action  against  an  incorporated  company  or  the  public  oflcer  of 
a  banking  company,  the  defendants  may  plead  a  set-off  in  respect  of 
calls  due  from  the  plaintiff  to  the  company  (b). 

Debts  to  or  from  trustees.  — Since  the  Common  Law  Procedure  Act, 
1854, 17  &  18  "Vict.  c.  128,  s.  83,  admitting  pleadings  on  equitable 
grounds,  it  has  been  decided  that  a  plea  of  set-off  on  equitable  grounds 
may  be  pleaded  in  respect  of  a  debt  due  from  the  plaintiflE  to  a  trus- 
tee for  the  defendant ;  and  hence  it  seems  that  a  similar  plea  in  re-j 
spect  of  a  debt  due  from  the  real  plaintiff  on  whose  behalf  the  nomi- 
nal plaintiff  is  suing  as  trustee,  would  be  admissible  (c).  Before  that 
statute  the  defendant  could  not  plead  that  the  plaintiff  sued  as  trus- 
tee on  behalf  of  a  third  person,  and  a  set-off  in  respect  of  a  debt  due 
to  the  defendant  from  the  latter  (d) ;  nor  could  the  defendant  plead  a 
set-off  of  a  bond  given  by  the  plaintiff  to  a  third  party  and  assigned 
to  the  defendant  (e). 

Set-off  of  mutual  credits  witli  bankrupt-— By  the  Bankrupt  Law 
Consolidation  Act,  1849, 12  &  13  Vict.  c.  106,  s.  171,  repeating  previ- 
ous enactments,  it  is  provided  « that  where  there  has  been  mutml 
credit  given  by  the  bankrupt  and  any  other  person,  or  where  there  are 
mutual  debts  between  the  bankrupt  and  any  other  person,  the  Court 
shall  state  the  account  between  them,  and  one  debt  or  demand  may 
be  set  against  another,  notwithstanding  any  prior  act  of  bankruptcy 
committed  by  such  bankrupt  before  the  credit  given  to  or  the  debt 
contracted  by  him,  and  what  shall  appear  due  on  either  side  on  the 
balance  of  such  account,  and  no  more,  shall  be  claimed  or  paid  on 

T  ^'^)  ^^  nicPl^'^^^'F^^^,  "■^^  ^°->  ^^  <^*»^  V-  Geaves,  24  Beav.  163;  Agra  and 

h.  J.  C.  752;  L.R.  1  Ch.  Ap.  528;  see  Masterman's  Bank  v.  Leighton,  36  L.  J. 

■^^.?-  ,^«'^««'  34  L.  J.  B.  41.  Ex.  83;  L.  Eep.  2  Ex.  56. 

(b)  Moore   v.    Metropolitan    Sewage  {d)  Isberg  v.  Bowden,  8 'Ex.  852,  ovor- 

Co.,  3  Ex.  333;  Milvam  v.   Mather,  5  uiling  Bottomley  y.  Brooke,  and  Budge 

,  ?^,    V               ^         „  ^    ^    ..  „  ^-  Birch,  cited  In  1  T.  R.  621,  622. 

^i'''  o^''T^''?"*r,'^;,'^,*^"'  K^-  ^•„^-  ®-  <«)  W^«*:e  V.  Tinkler,  16  East,  36. 

448;  30  L.  J.  C.  P.  97;  and  see  Caven- 
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either  side  respectively ;  and  every  debt  or  demand  hereby  made  prov- 
able against  the  estate  of  the  bankrupt  may  also  be  set  off  in  manner 
aforesaid  against  such  estate ;  provided  that  the  person  claiming  the 
benefit  of  such  set-off  had  not,  when  such  credit  was  given,  notice  of 
an  act  of  bankruptcy  by  such  bankrupt  committed." 

Mutual  credits  under  this  section  include  a  wider  range  of  liabilities 
than  the  mutual  debts  which  may  be  set  oflE  imder  the  general  statute ; 
they  include  all  credits  which  from  their  nature  must  terminate  in 
debts  (a) .  But  a  claim  for  unliquidated  damages  arising  from  a  breach 
of  contract  with  the  bankrupt  is  not  a  credit  within  the  enactment  (b). 

A  claim  for  the  price  of  goods  sold  to  the  bankrupt  on  credit,  before 
the  credit  has  expired,  may  be  set  off  under  the  section  in  an  action 
brought  by  the  assignees  against  the  seller  for  a  debt  due  to  the  estate 
(c).  So,  in  an  action  by  the  assignees  agatast  the  defendant  for  not 
accepting  a  bill  of  exchange  in  payment  of  goods  sold  to  him  by  the 
bankrupt  in  pursuance  of  the  contract  of  sale,  the  claim  was  held  to 
be  a  credit  given  by  the  bankrupt  to  which  the  defendant  might  plead 
a  set-off  in  respect  of  debts  due  from  the  bankrupt  (d).  But  a  simi- 
lar claim  for  the  price  of  goods  sold,  before  the  credit  has  expired,  is 
not  a  debt  within  the  general  statute  of  set-off  (e). 

Taking  an  acceptance  of  the  bankrupt  from  a  third  person,  is  a  giv- 
ing credit  within  the  statute  (/).  The  defendant  having  taken  the 
acceptance  of  the  bankrupt  before  bankruptcy  and  indorsed  it  away, 
but  it  having  been  returned  to  him  after  the  bankruptcy,  it  was  held 
to  be  a  credit  within  the  statute  which  might  be  set-off  (g).  Taking 
the  acceptances  of  third  persons  by  indorsement  from  the  bankrupt  is 
a  giving  credit,  which  may  be  set  off  against  a  debt  due  to  the  bank- 
rupt (h).  Taking  the  notes  of  a  banker  who  had  stopped  payment, 
without  notice  of  an  act  of  bankruptcy,  was  held  to  constitute  a  valid 
credit  which  might  be  set  off  against  a  debt  owing  to  the  banker  (i). 
The  acceptance  or  indorsement  of  a  bill  of  exchange  for  the  accom- 
modation of  the  bankrupt  is  a  giving  of  credit  to  him  within  the  stat. 
ute,  which  may  be  the  subject  of  a  set-oflf  (j ). 

A  composition  deed  under  the  Bankruptcy  Act,  1861,  ss.  192,  197, 
has  a  similar  effect  to  an  adjudication  of  bankruptcy  dating  from  the 

(a)  Rose  v.  Bart,  8  Taunt.  499;   2  (h)  Alsager  v.  Currie,  12  M.  &  W. 

Smith's  L.  C.  5t]i  ed.  251.  751;  see  Toung  v.  Bank  of  Bengal,! 

(6)  Bell  V.  Carey,  8  C.  B.  887;  Base  Moore,  P.  C.  150. 

V.  Sims,  1  B.  &  Ad.  521.  (i)  Hawkins  v.  Whitten,  10  B.  &  C. 

(c)  Atkinson  v.  Elliott,  7  T.  E.  378.  217;  Dickson  v.   Cass,  1  B.  &  Ad.  343; 

(d)  Gibson  v.  Bell,  1  Bing.  N.  C.  743;  and  see  Dickson  v.  Evans,  6  T.  E.  57; 
Groom  v.  West,  8  A.  &  E.  758.  Fair  v.  M'lver,  16  East,  130;  Forster  v. 

(e)  Hutchinson  v.  Beid,  3  Camp.  329.  Wilson,  12  M.  &  W.  191. 

(/)  Hankey  v.  Smith,  3  T.  E.  507.  (j  )  Smith  v.   Hodson,  4  T.  R.   211; 

(ff)  Collins  V.  Jones,  10  B.  &  C.  777;       Hulme  v.  Muggleston,  3  M.  &  W.  30; 

Bolkmd  V.  Nash,  8  B.  &  C.  105.  Bussell  v.  Bell,  8  M.  &  W.  277;  Bittle- 

ston  V.  Timmis,  1  C.  B.  389. 
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registration  of  the  deed,  so  that  in  an  action  by  the  trustees  under 
such  deed  against  a  debtor  of  the  bankrupt,  the  defendant  may  set-off 
all  debts  provable  against  the  estate,  and  all  credits  given  to  the 
bankrupt,  under  the  above  section  of  the  Bankrupt  Law  Consolida- 
tion Act ;  thus,  rent,  being  provable  for  a  proportionate  part  up  to 
the  day  of  adjudication  under  the  Bankruptcy  Act,  1861,  may  be  set 
off,  in  such  action  by  the  trustees,  for  a  proportionate  part  up  to  the 
registration  of  the  deed  (a). 


SECTioif  XIII. — Bankruptcy.* 

Discharge    by     Bankruptcy     of            I     What    Claims    are   provable   in 
Claims   provable 998     (         Bankruptcy 999 

Discharge  by  bankruptcy  from  all  claims  provable. — The  dis- 
charge of  debts  and  liabilities  arising  from  contract  by  bankrupt- 
cy is  now  regulated  by  "  the  Bankruptcy  Act,  1861, "  24  &  25  Vict.  c. 
134.  By  s.  161,  it  is  enacted  that,  "  The  order  of  discharge  (substitu- 
ted by  this  Act  for  the  certificate  of  conformity,  granted  with  the 
same  effect  under  the  Bankrupt  Law  Consolidation  Act,  1849, 12  &  13 
Vict.  c.  106)  shall,  upon  taking  effect,  discharge  the  bankrupt  from  all 
debts,  claims,  or  demands,  provable  under  his  bankruptcy,  save  as 
herein  provided  (the  saving  refers  to  the  cases  under  s.  159,  in  which 
the  order  of  discharge  may  be  made  subject  to  conditions ; )  and  if 
thereafter  he  shall  be  arrested,  or  any  action  shall  be  brought  against 
him  for  any  such  debt,  claim,  or  demand,  he  shall  be  discharged  upon 
entering  an  appearance,  and  may  plead  in  general  that  the  cause  of 
action  accrued  before  he  became  bankrupt." 

By  force  of  the  above  enactment  the  order  of  discharge  operates  to 
discharge  all  debts,  claims,  and  demands  provable  under  the  bank- 
ruptcy, and  may  be  pleaded  in  bar  to  any  action  brought  for  them. 
It  may  be  pleaded  to  actions  commenced  before  the  order  was  obtained 
(5);  but  if  the  bankrupt  neglects  to  plead  it,  and  the  plaintiff  obtains 
judgment,  it  cannot  be  pleaded  to  an  action  afterwards  brought  upon 
the  judgment  (c).  A  mere  adjudication  of  bankruptcy  against  the 
defendant  and  proof  of  his  debt  by  the  plaintiff  under  the  bankruptcy 
is  no  defence  to  an  action  for  the  debt  either  on  legal  or  equitable 
grounds,  but  is  only  ground  for  an  application  to  the  Court  to  stay 
proceedings  in  the  action  (d). 

(a)  Stanger  v.  Miller,  L.  Rep.  1  Ex.  (d)  12  &  13  Vict.  c.  106,  s.  182;  Harley 

58;  35  L.  J.  Ex.  49.  v.  Greenwood,  5  B.  &  Aid.  95;  Spencer 

(6)  Harris  v.  James,  9  East,  82.  v.  Demett,  4  H.  &  C.  127;  35  L.  J.  Ex. 

(c)  Todd  V.  Maxtfield,  6  B.  &  C.  105.  73;  L.  Rep.  1  Ex.  123. 

•  Ch.  IV,  Sect.  XIII,  Leake. 
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Claims  provable  in  bankruptcy.— What  debts,  claims,  and  de- 
mands are  provable  mider  the  bankruptcy  and  therefore,  discharged  by 
the  order  (those  being  convertible  terms  (a),  are  further  particularly 
described  in  other  sections  of  the  Act  (see  Bankruptcy  Act,  1861,  ss. 
144-156),  and  in  previous  enactments  (see  the  Bankrupt  Law  Consol- 
idation Act,  ss.  172-181).  The  full  discussion  of  those  enactments 
is  beyond  the  scope  of  the  present  work,  and  will  be  found  in  works 
especially  devoted  to  the  law  of  bankruptcy ;  it  will  be  suflcient 
here  to  notice  generally  some  of  the  principal  claims  arising  from  con- 
tracts which,  being  provable,  are  discharged  by  bankruptcy. 

Debts  contracted  after  act  of  bankruptcy. — Formerly, 
a  debt  contracted  subsequently  to  the  act  of  bankruptcy 
was  not  provable  (b).  But  now  by  the  "Bankrupt  Law  Consoli- 
dation Act,  1849,"  12  &  13  Vict.  c.  106,  s.  165  (incorporating 
46  Geo.  Ill,  c.  135,  s.  2),  it  is  enacted  « that  every  person  with  whom 
any  bankrupt  shall  have  really  and  bond  fide  contracted  any  debt  or 
demand  before  the  issuing  of  the  fiat  or  the  filing  of  the  petition  for 
adjudication  of  bankruptcy  shall,  notwithstanding  any  prior  act  of 
bankruptcy  committed  by  such  bankrupt,  be  admitted  to  prove  the 
same,  as  if  no  such  act  of  bankruptcy  had  been  committed,  provided 
such  person  had  not,  at  the  time  the  same  was  contracted,  notice  of 
any  act  of  bankruptcy  by  such  bankrupt  committed." 

Formerly,  also,  only  debts  absolutely  due  and  certain  in  amount 
before  the  act  of  bankruptcy  (or  subsequently  to  46  Geo.  Ill,  c.  135, 
before  the  filing  of  the  petition),  could  be  proved ;  consequently,  debts 
payable  at  a  time  then  future,  and  debts  payable  upon  a  condition  or 
contingency  not  then  fulfilled,  and  liabilities  not  then  liquidated  and 
ascertained,  were  not  provable,  and  therefore  not  discharged  by  the 
bankruptcy ;  but  by  various  enactments  from  time  to  time  made  these 
various  kinds  of  debts  have,  for  the  most  part,  been  rendered  prov- 
able, and  are  now  discharged  by  a  certificate  or  order  of  discharge  in 
bankruptcy. 

Debts  not  payable  at  the  time  of  the  act  of  bankruptcy. 

— A  debt  payable  at  a  future  time  which  has  not  elapsed  at  the  time 
of  the  act  of  bankruptcy,  as  a  bill  or  note  not  then  due,  was  originally 
not  provable  (c) ;  but  now  by  the  Bankrupt  Law  Consolidation  Act, 
1849,  s.  172  (following  7  Geo.  I.  c.  31),  it  is  enacted  "that  any  per- 
son who  shall  have  given  credit  to  the  bankrupt  upon  valuable  con- 
sideration for  any  money  or  other  matter  or  thing  whatsoever  which 
shall  not  have  become  payable  when  such  bankrupt  committed  an  act 

(a)  Bamford  v.  Burrell,  2  B.  &  P.  1,  (c)  Callowel  v.  Clutterbuck,  cited  in  2 

11.  Str.  867;  Exp.  East  India  Company,  2 

(6)  Bamford  v.  Burrell,  2  B.  &  P.  1.  P.  Wms.  395. 


Digitized  by  Microsoft® 


1000  CHAP.  XIII.  THE  DISCHAEGE  OP  CONTRACTS. 

of  bankruptcy,  and  whether  such  credit  shall  have  been  given  upon 
any  bill,  bond,  note,  or  other  negotiable  security,  or  not,  shall  be  en- 
titled to  prove  such  debt,  bill,  bond,  note  or  other  security,  as  if  the 
same  was  payable  presently,  and  receive  dividends  equally  with  the 
other  creditors,  deducting  only  thereout  a  rebate  of  interest  for  what 
he  shall  so  receive  at  the  rate  of  five  pounds  per  centum  per  annum,  to 
be  computed  from  the  declaration  of  a  dividend  to  the  time  such  debt 
would  have  become  payable  according  to  the  terms  upon  which  it  was 
contracted."  Under  this  enactment  a  bill  of  exchange  is  provable 
against  the  bankrupt  drawer  and  he  is  discharged  from  the  same,  al- 
though at  the  time  of  the  bankruptcy  the  bill  had  not  been  refused 
payment  by  the  acceptor  (a).  A  promissory  note  expressed  to  be  made 
for  value  received  and  payable  with  interest  twelve  months  after  notice 
was  held  to  be  provable  under  the  bankruptcy  of  the  maker,  so  that 
the  maker  was  discharged  by  his  certificate,  although  no  notice  had 
been  given  at  the  time  of  the  bankruptcy  (5).  The  rebate  of  interest 
to  be  deducted  applies  only  to  the  dividends  received,  and  not  to  the 
amount  of  the  debt  to  be  proved  (c). 

Debts  payable  by  instalments.— Debts  payable  by  instalments  are 
provided  for  by  the  Bankruptcy  Act,  1861,  24  &  25  Vist.  134,  s.  151, 
which  enacts  "  that  if  any  bankrupt  shall  have  contracted  before  the 
filing  of  a  petition  for  adjudication,  any  debt  payable  by  way  of  instal- 
ments, the  creditor  may  prove  for  the  amount  of  such  instalments  re- 
maining unpaid  at  the  time  of  such  petition." 

Annuities. — An  annuity  creditor  under  a  mere  personal  contract, 
not  charged  upon  land,  could  formerly  prove  only  for  the  arrears  of  the 
annuity  due  at  the  time  of  the  act  of  bankruptcy, — ^the  payments  accru- 
ing afterward  becoming  a  debt  after  the  bankruptcy,  unless  the  annuity 
was  secured  by  a  bond,  and  the  bond  had  become  forfeited  before  the 
act  of  bankruptcy,  when  the  penalty  might  be  proved  as  a  legal  debt, 
and  the  annuitant  was  allowed  to  recover  to  the  value  of  the  annuity, 
to  be  proved  as  the  debt  {d).  Now  by  the  Bankrupt  Law  Consolida- 
tion Act,  1849,  s.  175,  (following  the  6  Geo.  IV.  c.  16,  s.  54,  and  the 
49  Geo.  III.  c.  121,  s.  17),  it  is  enacted  "  that  any  annuity  creditor  of 
any  bankrupt,  by  whatever  assurance  the  same  be  secured,  and 
whether  there  were  or  not  any  arrears  of  such  annuity  due  at  the 
bankruptcy,  shall  be  entitled  to  prove  for  the  value  of  such  annuity, 
which  value  the  Court  shall  ascertain,  regard  being  had  to  the  origi- 

(a)  Storey  v.  Bams,  1  East,  435;  and  Perfcins  v.  Kempland,  2  W.  Bl.  1106; 

see  Alsager  v.  Currie,  12  M.  &  W.  751.  Cotterel  v.  Hooke,  Doug.  97;  Mx  p.  Le 

(6)  Clayton -v.  Gosling,  5  B.  &  C.  360.  Compte,  1  Atk.  251;  Exp.  Thiatlewood, 

(c)  Ex  p.  Hill,  2  Deac.  249.  19  Ves.  236. 

(d)  See  Ex  p.  Artis,  2  Ves.  sen.  489; 
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roll  price  given  for  such  annuity,  deducting  therefrom  such  dimiaution 
in  the  value  thereof  as  shall  have  been  caused  by  the  lapse  of  time 
since  the  grant  thereof  to  the  date  of  the  fiat  or  the  filing  of  the  peti- 
tion for  adjudication  of  bankruptcy." 

Policies  of  insurance. — Policies  of  insurance,  also  bottomry  and 
respondentia  bonds,  being  contiagent  debts,  formerly  were  not  prov- 
able unless  the  contingency  happened  before  the  bankruptcy ;  but  by 
the  Baiikrupt  Law  Consolidation  Act,  1849,  s.  174  (following  the  19 
Geo.  II.  c.  32,  s.  2,  and  the  6  Geo.  IV.  c.  16,  s.  53),  it  is  enacted  "that 
the  obligee  in  any  bottomry  or  respondentia  bond,  and  the  assured  in 
any  policy  of  insurance,  made  upon  good  and  valuable  consideration, 
shall  be  admitted  to  claim,  and  after  the  loss  or  contingency  shall 
have  happened,  to  prove  his  debt  or  demand  in  respect  thereof,  and 
receive  dividends  with  the  other  creditors,  as  if  the  loss  or  contingen- 
cy had  happened  before  the  issuing  of  the  fiat  or  the  filing  of  the  peti- 
tion for  adjudication  of  bankruptcy  against  such  obligor  or  insurer." 
Policies  of  insurance  upon  Uves  are  within  this  enactment  (a). 

Debts  paid  by  surety  or  bail  for  bankrupt.— With  respect  to 
contracts  of  suretyship  the  Bankrupt  Law  Consolidation  Act,  1849, 
s.  173,  enacts  "  that  any  person  who  at  the  time  of  issuing  the  fiat,  or 
of  filing  a  petition  for  adjudication  of  bankruptcy,  shall  be  surety  or 
liable  for  any  debt  of  the  bankrupt,  or  bail  for  the  bankrupt,  either  to 
the  sheriff  or  to  the  action,  if  he  shall  have  paid  the  debt,  or  any  part 
thereof  in  discharge  of  the  whole  debt  (although  he  may  have  paid 
the  same  after  the  issuing  of  the  fiat  or  the  filing  of  the  petition  for 
adjudication  of  bankruptcy),  if  the  creditor  shall  have  proved  his  debt 
under  the  bankruptcy,  shall  be  entitled  to  stand  in  the  place  of  such 
creditor  as  to  the  dividends  and  all  other  rights  under  the  bankruptcy 
which  such  creditor  possessed  or  would  be  entitled  to  in  respect  of 
such  proof ;  or  if  the  creditor  shall  not  have  proved,  such  surety  or 
person  liable,  or  baU,  shall  be  entitled  to  prove  his  demand  in  respect 
of  such  payment  as  a  debt  under  the  bankruptcy,  not  disturbing  the 
former  dividends,  and  may  receive  dividends,  with  the  other  creditors, 
although  he  may  have  become  surety,  liable  or  bail  as  aforesaid,  after 
an  act  of  bankruptcy  committed  by  the  bankrupt,  provided  that  such 
person  had  not,  when  he  became  such  surety  or  baU,  or  so  liable  as  afore- 
said, notice  of  any  act  of  bankruptcy  by  such  bankrupt  committed." 

Debts  payable  upon  a  contingency.— Debts  payable  upon  a  con- 
tingency, in  general,  were  admitted  to  proof  by  6  Geo.  IV.  c.  16,  s.  56, 
repeated  by  the  Bankrupt  Law  Consolidation  Act,  1849,  s.  177,  which 
enacts,  "that  if  any  bankrupt  shall,  before  the  issuing  of  the  fiat  or 

(ffl)  Cox  V.  Liotard,  1  Doug.  166. 
Vol.  11-35 
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filing  of  a  petition  for  adjudication  of  bankruptcy,  have  contracted 
any  debt  payable  upon  a  contingency  which  shall  not  have  happened 
before  the  issuing  of  such  fiat  or  the  filing  of  such  petition,  the  person 
■with  whom  such  debt  has  been  contracted  may,  if  he  think  fit,  apply 
to  the  Court  to  set  a  value  upon  such  debt,  and  the  Court  is  hereby 
required  to  ascertain  the  value  thereof,  and  to  admit  such  person  to 
prove  the  amount  so  ascertained  and  to  receive  dividends  thereon ;  or 
if  such  value  shall  not  be  so  ascertained  before  the  contingency  shall 
have  happened,  then  such  person  may,  after  such  contingency  shall 
have  happened,  prove  in  respect  of  such  debt,  and  receive  dividends 
with  the  other  creditors,  not  disturbing  any  former  dividends ;  pro- 
vided such  person  had  not  when  such  debt  was  contracted,  notice  of 
any  act  of  bankruptcy  by  such  bankrupt  committed." 

Liability  to  pay  money  npon  a  contingency- — In  the  construction 
of  this  enactment  a  distinction  has  been  taken  between  contingent  Ua- 
bilities  which  may  never  become  debts,  and  debts  payable  on  a  con- 
tingency ;  and  it  has  been  held  that  the  latter  only  are  provable  un- 
der it  (a).  Liabilities  of  the  former  kind  are  provided  for  by  s.  178, 
which  enacts  "  That  if  any  trader  who  shall  become  bankrupt  after 
the  commencement  of  this  Act  shall  have  contracted,  before  the  filing 
of  a  petition  for  adjudication  of  bankruptcy,  a  liability  to  pay  money 
upon  a  contingency  which  shall  not  have  happened,  and  the  demand 
in  respect  thereof  shall  not  have  been  ascertained  before  the  filing  of 
such  petition,  in  every  such  case,  if  such  liability  be  not  provable 
under  any  other  provision  of  this  Act,  the  person  with  whom  such  lia- 
bility has  been  contracted  shall  be  admitted  to  claim  for  such  sum  as 
the  court  shall  think  fit ;  and  after  the  contingency  shall  have  hap- 
pened, and  the  demand  in  respect  of  such  liability  shall  have  been  as- 
certained, he  shall  be  admitted  to  prove  such  demand,  and  receive  div- 
idends with  the  other  creditors,  and,  so  far  as  practicable,  as  if  the 
contingency  had  happened  and  the  demand  had  been  ascertained  be- 
fore the  filing  of  such  petition,  but  not  disturbing  former  dividends, 
provided  such  person  had  not,  at  the  time  such  liability  was  contracted, 
notice  of  any  act  of  bankruptcy  by  such  bankrupt  committed ;  pro- 
vided also,  that  where  any  such  claim  shall  not  have,  either  in  whole 
or  in  part,  been  converted  into  a  proof  within  six  months  after  the 
filing  of  such  petition,  it  may,  upon  the  application  of  the  assignees  at 
any  time  after  the  expiration  of  such  time,  and  if  the  court  shall  think 
fit,  be  expunged,  either  in  whole  or  in  part,  from  the  proceedings  "  (b). 

Premiums  upon  policy  of  insurance — Where  the  defendant  by 
deed  assigned  a  policy  of  insurance  on  his  life  to  the  plaintiff  to  se- 

(a)  Hinton  v.  Acraman,  2  0.  B.  367,        South  Staffordshire  By.   Co,  v.  Burn- 
409;  Ex  p.  Marshall,  1  Mont.  &  Ayr.        side.  5  Ex.  129. 
145;  Abbott  v.  Hicks,  5  Bing.  N.  C.  678;  (6)  As  to  when  this  section  is  applic- 
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cure  a  debt,  and  covenanted  to  pay  the  annual  premiums,  and  also 
that,  if  he  made  default,  the  plaintiff  might  pay  the  premiums  for  the 
purpose  of  keepmg  up  the  policy,  and  that  the  defendant  would  on 
demand  pay  to  the  plamtifE  the  money  so  paid,  it  was  held  that,  as  to 
premiums  becommg  due  after  the  bankruptcy  of  the  defendant,  the 
liability  of  the  defendant  on  those  covenants  was  not  provable  as  a 
liability  to  pay  money  upon  a  contingency  within  the  above  section 
(a).  To  meet  this  particular  case  it  was  enacted  by  « the  Bankruptcy 
Act,  1861,"  s.  154,  that  « If  any  bankrupt  shall  at  the  time  of  adju- 
dication be  liable  by  reason  of  any  contract  or  promise  to  pay  premi- 
ums upon  any  policy  of  insurance,  or  any  other  sums  of  money, 
whether  yearly  or  otherwise,  or  to  repay  to  or  indemnify  any  person 
against  any  such  payments,  the  person  entitled  to  the  benefit  of  such 
contract  or  promise  may,  if  he  think  fit,  apply  to  the  court  to  set  a 
value  upon  his  interest  under  such  contract  or  promise,  and  the  court 
is  hereby  required  to  ascertam  the  value  thereof,  and  to  admit  such 
person  to  prove  the  amount  so  ascertained,  and,  to  receive  dividends 
thereon." 

Liability  on  contract  for  nnliqnidated  damages.— It  was  for- 
merly necessary  that  a  demand,  in  order  to  be  provable,  should  in 
all  cases  be  ascertained  in  amount,  or  capable  of  being  ascertained  in 
amount  without  the  intervention  of  a  jury,  and  not  a  mere  claim  for 
unliquidated  damages  (5).  But  by  "the  Bankruptcy  Act,  1861," 
s.  153,  it  is  enacted  that  "  If  any  bankrupt  shall  at  the  time  of  adju- 
dication be  liable,  by  reason  of  any  contract  or  promise,  to  a  demand 
in  the  nature  of  damages  which  have  not  been  and  cannot  be  other- 
wise liquidated  or  ascertained,  it  shall  be  lawful  for  the  court  acting 
in  prosecution  of  such  bankruptcy  to  direct  such  damages  to  be  as- 
sessed by  a  jury,  either  before  itself  or  in  a  court  of  law,  and  to  give 
all  necessary  directions  for  such  purpose ;  and  the  amount  of  damage, 
when  assessed,  shaU  be  provable  as  if  a  debt  due  at  the  time  of  the 
bankruptcy ;  provided  that  in  case  all  necessary  parties  agree,  the 
court  shall  have  power  to  assess  such  damages  without  the  interven- 
tion of  a  jury  or  a  reference  to  a  court  of  law." 

able,  see  Maples\.  Pepper,  18  C.  B.  189;  B.  384;  E.  B.  &  E.  914;  24  L.  J.  Q.  B. 

25  L.  J.  C.  P.  243;  Amott  v.  Holden,  18  317;  28  ib.  56;  affirmed  in  H.  L.  in  Mit- 

Q.  B.  595;  Boyd  v.  Robins,  5  C.  B.  N.  calfe  v.  Hanson,  35  L.  J.  Q.  B.  225;  L. 

8.  597;  28  L.  J.  C.  P.  73;  Jf'Tiite  v.  Cor-  E.  1  H.  L.  242. 

bett,  1  E.  &  E.  692;  28  L.  J.  Q.  B.  228;  (&)  Utterson  v.  Vernon,  3  T.  K.  539; 

Greet  v.  Webb,  5  H.  <fc  N.  601;  General  4  ib.  570;    Bcmiater   v.  Scott,  6  T.  E. 

Discount  Co.  v.  Stokes,  17  C.  B.  N.  S.  489;  Hammond  v.  Toulmin,i  T.  R.  612; 

765;  34  L.  J.  C.  P.  25;  Ex  p.  Eempson,  Boorman  v.  Nash,  9  B.  &  C.  145;  Green 

34  L.  J.  Bankr.  21.  v.  Bicknell,  8  A.  &  E.  701;  Atwood  v. 

(a)    Toppin  v.  Meld,  4  Q.  B.  386;  Partridge,4:Bins.209;Woolleyv.  Smith, 

Young  v.  Winter,  16  C.  B.  401;  24  L.  J.  3  C,  B.  610. 
C.  P.  214;  Warburg  V.  Tucker,  5  B.  & 
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A  demand  for  damages  consequent  on  a  breach  of  contract  commit- 
ted after  adjudication  cannot  be  proved  imder  this  section  (a).  A  de- 
mand for  damages  for  any  other  cause  than  a  contract  or  promise 
within  the  above  section,  as  for  a  trespass  committed,  is  not  prov- 
able, unless  judgment  has  been  signed  in  an  action  for  such  demand, 
constituting  a  debt  contracted,  before  the  filing  of  the  petition  (5). 

In  those  cases  where  a  plaintiff  has  the  option  of  suing  in  an  ac- 
tion of  tort  for  damages  for  a  wrong  committed  by  the  defendant,  or 
of  waiving  the  wrong  and  claiming  the  proceeds  of  the  wrong  in  the 
hands  of  the  defendant  as  a  debt,  if  the  plaintiff  chooses  to  enforce 
his  claim  for  damages,  the  defendant  cannot  plead  his  bankruptcy, 
because  a  demand  of  that  nature  is  not  provable,  and,  therefore,  not 
discharged  by  bankruptcy  (c) ;  but  if  the  plaintiff  frames  his  demand 
as  a  debt,  the  bankruptcy  of  the  defendant  is  a  good  defence,  because 
such  debt  is  provable  (d).  Whenever  a  claim  is  discharged  by  bank- 
ruptcy, all  the  right  to  special  damage,  being  accessory  to  and  conse- 
quential on  the  claim,  is  also  barred  (e). 

(a)  Ex  p.  Mendel,  1  De  6.  J.  &  S.  Dong.  684;  Parker  v.  Crole,  5  Bing.  63. 

330;  33  L.  J.  B.  14;  Ez  p.  Kempson,3i  (d)  Johnson  t.  SpUler,  1  Dong.  167; 

L.  J.  B.  21.  and  see  Woolley  v.  Smith,  8  C.  B.  610, 

(6)  Bobinson-v.  Vale,  2  B.  &  C.    763.  618,  622. 

(c)  Parker  v.  Norton,  6  T.  K.  695;  (e)  Van8and(mv.Cw^ne,SB.&Ali. 

per  Buller,  J.,  Utterson  v.  Vernon,  3  13. 
T.  K.  530,  5&;  Ooodtitle  v.  North,  2 
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CHAPTER  XIV. 

DISCHAEGE  OF  CONTKAOT, 

Section'  I. — By  Agreement.* 


LANGDEN  v.  STOKES. 

In  the  King's  Bench,  Michaelmas  Tebm,  1634. 

[  Reported  in  Croke  Charles,  G83.  ] 

Assumpsit.  Whereas  the  defendant,  2  Apr.  1633,  (for  such  a 
valuable  consideration )  assumed  to  go  such  a  voyage  in  such  a  ship 
before  August  following ;  and  alleges  a  breach  in  the  non-performance. 
The  defendant  pleaded,  that  before  any  breach  the  plaiatiff,  the 
fourth  of  April,  at  such  a  place,  exoneravit  eum  of  the  said  promise. 
Hereupon  the  plaintiff  demurred.  And  now  Rolus  for  the  plaintiff 
alleged,  that  this  pleading  a  discharge,  without  showing  how,  was  not 
good ;  and  he  cited  divers  books  22  Ed.  IV.  40.  Quod  indemnem 
conservet,  or  exonerabit,  is  no  plea.  But  Maynabd  for  the  defendant 
argued  to  the  contrary,  that  for  as  much  as  this  was  an  action 
grounded  upon  a  promise  by  words,  it  may  be  discharged  by  words, 
before  the  breach  therof ;  and  therefore  exoneravit  generally  is  a  good 
plea;  and  he  cited  for  this,  3  H.  VI.  36.  And  of  this  opinion  was  all 
the  Court  ( absente  Beekelet  ).  And  RiciiAnnsoN,  said,  that  he  knew 
it  had  been  so  resolved  divers  times  ;  and  the  rule  was  remembered 
eodem  mode  quo  oritur,  eodem  modo  dissoMtur ;  wherefore  it  was 
adjudged  for  the  defendant,  quod  querens  nihil  capiat  per  biUam. 


EDWARDS  V.  WEEKS. 

In  the  Common  Pleas,  Teinitt  Teem,  1677. 

[  Reported  in  2  Modern  Reports,  259.  ] 

AsstiMPsiT.  The  plaintiff  declared,  that  the  defendant,  in  consid- 
eration that  the  plaintiff  at  his  request  had  exchanged  horses  with 
him,  promised  to  pay  him  five  pounds ;  and  he  alleged  a  breach  in  the 
non-performance.  The  defendant  pleads,  that  the  plaintiff,  before 
any  action  brought,  discharged  him  of  his  promise. 

*  Ch.  VII,  Sect.  I,  Finch.  (1005) 
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And  upon  a  demurrer  the  question  was,  Whether  after  a  breach  of 
a  promise  a  parol  discharge  could  be  good  ?  The  case  of  Langden  v. 
Stokes  (a)  was  an  authority  that  such  a  discharge  had  been  good  be- 
fore the  breach,  viz.  The  defendant  promised  to  go  a  voyage ;  the 
breach  was  alleged  in  non-performance ;  and  the  defendant  pleaded, 
that  before  any  breach  the  plaintiff  exoneravit  eum ;  and  upon  de- 
murrer it  was  held  good  before  the  breach.  But  here  was  no  time 
agreed  for  the  payment  of  this  five  pounds,  and  therefore  it  was  due 
immediately  upon  request ;  and  not  being  paid,  the  promise  is  broken, 
and  the  parol  discharge  caimot  be  pleaded. 

And  of  that  opinion  was  aU  the  Court,  and  judgment  for  the  plaint- 
iff, nisi,  &c. 

Quaere,  If  he  had  pleaded  such  a  discharge  before  any  request  of 
payment,  whether  it  had  been  good  ? 


MAY  V.  KING. 


Ik  the  King's  Bench,  Trinity  Teem,  1701. 
[  Reported  in  12  Modern  Reports,  537.  ] 

Indebitatus  assumpsit  for  forty  pounds  for  work  done,  and  quan- 
tum meruit  for  the  same.  The  defendant  pleads,  that  there  being 
mutual  dealings  between  the  plaintiff  and  him,  they  came  to  an  ac- 
coimt ;  and  that  it  did  appear  on  the  accoimt,  that  the  defendant  was 
in  arrear  to  the  plaintiff  but  five  poimds,  which  he  promised  to  pay 
him ;  in  consideration  whereof  the  plaintiff  did  discharge  him  of  the 
said  debt  and  claim ;  to  this  plea  there  was  a  demurrer. 

It  was  now  argued  for  the  defendant,  that  a  promise,  before  it  is 
broke,  may  be  discharged  by  another  promise :  and  a  case  in  Trinity 
Term,  ia  the  twenty-second  year  of  Charles  the  Second,  was  reUed 
upon,  and  it  was  this  :  A  man  sold  a  horse  to  another  for  twenty 
pounds,  and  there  is  other  dealing  between  them,  and  upon  reck- 
oning together  it  was  agreed  between  them,  that  he  that  sold  the 
horse  owed  to  the  other  five  shillings  and  no  more;  and  in  debt 
brought  for  the  horse  this  special  matter  was  pleaded,  and  held  a 
good  bar.  Vide  1  Mod.  205,  206.  2  Mod.  44.  And  in  many  cases 
else  one  may  confess  and  avoid  the  cause  of  action,  or  else  plead 
generally,  and  give  it  in  evidence ;  as  in  maintenance  one  may  con- 
fess and  avoid  it,  by  saying  he  was  a  counsel  at  law,  and  did  it  for 
his  fee ;  21  Edw.  3, 17,  and  yet  this  would  be  good  in  evidence  upon 
a  not  guilty.  3  Cro.  900.  To  an  action  for  a  malicious  prosecution, 
probable  cause  of  suspicion  is  a  good  plea,  though  it  may  be  given 
in  evidence  upon  not  guilty  pleaded.  2  Cro.  130.  Br.  Maintenance, 
(a)  Cro.  Car.  383;  1  Sid.  293. 
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16. 10  Co.  88.  9  Hen.  6,  64.  That  one  may  plead  the  maintenance 
was  for  his  fee,  or  generally  not  guilty,  and  give  it  in  evidence ;  and 
the  diversity  was  said  to  be  where  the  fact  is  complicated,  and  may 
be  apt  to  inveigle  the  jury ;  there,  that  the  Court  may  be  the  better 
able  to  direct  the  jury,  the  special  matter  may  be  pleaded ;  and  here 
it  was  said,  that  the  defendant  gave  color  to  the  plaintiff;  for  we 
agree  there  was  a  cause  of  action  once,  but  that  it  is  now  gone  by 
the  account :  and  formerly  the  special  matter  used  to  be  pleaded  in 
trover,  and  held  well ;  as  that  the  goods  were  bought  in  market  overt, 
whereby  the  property  was  allowed  once  to  have  been  in  the  plaint- 
iff. 

Holt,  Chief  Justice.  It  is  true,  that  a  promise,  before  it  is  broke,  may 
be  discharged  by  a  parol  agreement,  but  after  it  is  broke  it  cannot  be 
discharged,  without  deed,  by  any  new  agreement,  without  satisfaction ; 
as  by  accord  with  satisfaction,  or  by  release  in  writing ;  and  it  is  like- 
wise true,  that  sale  in  market  overt  is  a  good  plea  in  trover.  But  if 
one  bind  himself  in  a  bond  for  the  payment  of  twenty  pounds  to  A  by 
a  day  certain;  and  A  buy  a  horse  of  the  obligor  of  the  value  of 
twenty  pounds  before  the  day,  and  then  they  two  account  together, 
and  twenty  pounds  is  set  and  agreed  for  the  horse,  in  an  action 
brought  upon  the  bond  he  cannot  plead  the  general  issue ;  yet  he  may 
plead  solvit  ad  diem ;  and  must  not  plead  it  by  way  of  account,  but 
it  must  be  pleaded  according  to  the  operation  it  has  in  law,  and  that 
is  to  be  a  payment ;  and  so  here.  As  if  tenant  for  life  grant  his  es- 
tate to  him  in  reversion,  it  is  a  surrender,  and  must  be  pleaded  as 
such,  and  not  by  way  of  grant ;  so  here  to  plead  this  by  way  of  ac- 
count, when  the  operation  in  law  is  payment,  will  be  ill.  And  per 
ipsum,  If  there  be  two  dealers,  and  without  coming  to  an  account, 
they  agree  to  be  clear  against  one  another,  it  would  not  be  well,  with- 
out coming  to  an  account ;  and  the  case  quoted  out  of  the  Moderns 
was  the  first  of  this  kind,  and  by  my  consent  shall  be  the  last.  And 
to  plead  it  as  an  account  is  but  argumentative  of  payment,  which  is 
direct,  and  therefore  not  to  be  allowed ;  nor  need  this  be  shown  for 
cause  of  the  demurrer.  And  this  is  nothing  like  debt  upon  a  simple 
contract,  to  which  it  is  a  good  plea,  that. the  defendant  has  given  his 
bond  for  that  debt,  and  that  the  plaintiff  did  accept  it  in  satisfaction 
(a)  ;  or  where  upon  a  general  issue  that  matter  may  be  given  in  evi- 
dence ;  for  the  bond  is  no  payment  of  the  original  debt,  but  a  thing 
of  a  higher  nature,  which  extinguishes  it. 

And  per  Curiam, 

Judgment  for  the  plaintiff  (A). 

(a)  12  Mod.  86,  406. 

(6)  And  see  the  case  of  Bolls  v.  Barnes,  1  Black.  Eep.  65,  where  it  is  said  to  have 
been  held  by  the  Court  on  the  authority  of  Adderley  y.  Evans,  in  Hilary,  29  Geo.  2, 
that  insimul  computassent  is  not  a  good  plea  in  bar  to  an  action  on  assumpsit;  for 
though  true,  it  does  not  extinguish  the  original  promise. 
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KING  u.  GILLETT. 

Ik  the  Exchequer,  Teinity  Vacation,  1840. 

[Reported  in  7  Meeson  &  WeUby,  55.] 

AsstTMl'siT  for  the  breach  of  a  promise  to  marry  the  plaintiff  in  a 
reasonable  time.  The  declaration  was  in  the  usual  form,  alleging 
mutual  promises  to  marry.  Plea,  that  after  the  making  of  the  prom- 
ise in  the  declaration  mentioned,  and  before  any  breach  thereof  by  the 
defendant,  to  wit  on,  &c.,  the  plaintiff  wholly  absolved,  exonerated, 
and  discharged  the  defendant  from  his  promise  and  the  performance 
of  the  same.    Verification. 

Special  demurrer,  assigning  for  causes,  that  the  plea  consists  wholly 
of  matter  of  law,  on  which  no  assumpsit  nor  material  issue  can  be 
taken ;  that  the  facts  which  constitute  the  discharge  alleged  by  the 
defendant  ought  to  have  been  set  out,  in  order  that  the  judgment  of 
the  Court  might  have  been  taken  as  to  their  constituting  such  dis- 
charge or  not,  or  otherwise  that  issue  might  have  been  taken  on  some 
material  fact  so  alleged ;  and  that  the  allegations  in  the  plea  are  much 
too  general,  and  therefore  no  traverse  can  be  safely  taken,  so  as  to 
bring  any  distinct  matter  of  fact  in  issue,  &c. — Joinder  in  demurrer. 

The  following  points  of  argument  were  stated  in  the  margin : — The 
plaintiff  will  contend  that  a  contract  founded  on  mutual  promises  can 
only  be  rescinded  before  breach  by  mutual  consent ;  and  that  a  mere 
discharge  by  one  of  the  parties,  without  any  act  of  the  other  party,  is 
incomplete.  The  defendant  will  contend  that  a  promise  may  be  dis- 
charged by  parol  before  breach,  and  that  it  is  not  necessary  in  plead- 
ing to  state  the  evidence  of  such  discharge,  or  the  special  circumstances 
under  which  it  arises,  or  that  there  was  any  consideration  for  the 
same. 

The  case  was  argued  in  Trinity  Term,  by 

E.  Perry,  in  support  of  the  demurrer.  This  plea  may  be  proved  in 
many  different  ways,  and  the  plaintiff  is  left  entirely  in  the  dark  as 
to  what  is  the  real  ground  of  defense.  [Aldeeson,  B.  There  is  no  al- 
legation that  the  defendant  agreed  to  the  discharge.]  The  Court  then 
called  on 

Montague  Smith,  in  support  of  the  plea.  The  plea  is  not  pleaded  as 
a  rescission  of  the  contract :  but  the  plaintiff  cannot  enforce  an  action 
against  the  defendant,  after  she  has  dispensed  with  the  performance 
of  it.  There  are  many  cases  in  which  a  party  is  debarred  from 
maintaining  an  action  by  a  certain  act  or  declaration  of  his  own. 
[Aldeeson,  B.  How  can  there  be  a  dispensation  before  a  breach  ?]  It 
is  a  kind  of  leave  and  license  not  to  perform  the  contract.    [Aldee- 
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SON,  B.  Does  the  contract  cease  or  continue?  If  it  ceases,  it  is 
rescinded ;  if  it  continues,  there  may  be  a  breach  of  it.]  Langden  v. 
Stokes  (a)  is  an  authority  for  the  defendant.  .  .  .  There,  no 
more  consideration  was  shown  for  the  discharge  of  the  defendant 
from  his  promise,  than  there  is  here.  So  in  Com.  Dig.,  Action  Tipon 
the  Case  upon  Assumpsit,  G,  it  is  said — "  If  a  man  make  a  promise,  he 
to  whom  it  was  made,  before  a  breach  may  discharge  it  by  parol : " 
citing  Treswall&r  v.  Keyne  (b),  and  several  other  authorities.  Many 
instances  might  be  put,  in  which  a  party  debars  himself  from  bring- 
ing an  action  against  another ;  as  by  giving  another  leave  to  go  over 
his  ground ;  or  by  the  gift  of  a  horse,  lent  for  a  specific  time,  before 
that  time  is  over ;  yet  in  such  cases  there  is  no  consideration  for  so 
doing.  Before  breach,  it  is  a  sort  of  license,  which  may  be  without 
consideration.  It  is  a  maxim  of  law,  that  ex  nudo  pacto  non  oritur 
actio — but  a  party  may  debar  himself  of  an  action  without  consider- 
ation. After  breach,  no  doubt,  nothing  is  sufficient  but  accord  and 
satisfaction.  [ALDEESOif,  B.  The  case  of  Langden  v.  Stokes  certainly 
appears  to  be  directly  in  point.] 

£J.  Perry.  The  pleadings  are  not  fully  set  out  in  that  case,  and  it 
is  quite  consistent  with  all  that  appears  in  the  report,  that  the  plea 
may  have  shown  an  agreement,  and  a  mutual  exoneration  of  each  party 
by  the  other.  The  rule  of  the  civil  law  there  referred  to  is  this : — 
«  Nihil  tam  naturale  est,  quam  eo  genere  quidque  dissolvere,  quo  coUi- 
gatum  est :  ideo  verborum  obligatio  verbis  tollitur :  nudi  consenslis 
obligatio  contrario  consensu  dissolvitur  (c).  So,  also,  Pothier  states 
the  rule  of  the  civil  law : — "  With  respect  to  those  obligations  contracted 
by  the  consent  of  the  parties,  the  release  might  be  made  by  a  simple 
agreement,  by  which  the  creditor  agreed  with  the  debtor  to  hold  him 
acquitted,  and  such  agreement  extinguished  the  obligation  pleno  jure 
(J)."  In  Treswaller  v.  Keyne,  which  was  assumpsit  on  a  promise  by 
the  defendant  to  pay  the  plaintiff  4Z.,  in  consideration  that  the  plaintiff 
would  travel  with  him  from  London  to  York,  to  help  him  to  search 
for  a  will ;  the  plea  stated  that,  after  the  promise,  and  before  any 
preparation  made  for  the  journey,  it  was  accorded  and  agreed  between 
them  that  the  plaintiff  should  forbear  his  journey,  and  that  the  defend- 
ant should  be  discharged  from  the  payment  of  the  U.,  and  that  a,ccordingly 
he  discharged  the  plaintiff  of  his  journey  and  search.  However,  that 
case  was  decided  for  the  plaintiff  on  another  point.  So,  in  Surford  v. 
Pyle  (e),  it  was  held  that  a  contract  founded  on  mutual  promises  could 
not  be  discharged  but  with  consent  of  both  parties.  Where  the  con- 
sideration for  the  promise  is  executed,  but  something  remains  to  be 
done  by  one  party,  there  a  discharge  by  the  other  before  breach  may 

(a)  Cro.  Car.  383.     The  statement  of  the  case  by  counsel  is  omitted.  Ed. 
(6)  Cro.  Jac.  620.     (c)  Dig.  xvii.  35.     (d)  Pothier  on  Obligations.  Part  iii.  ch.  iii.  art.  1. 

{')  Cro.  Jac.  4S3. 
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be  a  discharge  in  toto ;  but  where  it  is  a  contract  founded  on  mutual 
promises,  it  can  be  discharged  only  by  mutual  consent,  and  the  plea 
of  exoneravit  eum  does  not  apply  to  such  a  case.  On  this  principle 
rest  the  decisions  in  Leigh  v.  Paterson  (a)  and  PhiUpoUs  v.  Evans  (5), 
where  it  was  held  that  a  contract  to  deliver  goods  on  a  certain  day 
cannot  be  got  rid  of  by  a  notice  from  the  seller,  before  that  day,  that 
he  shall  not  deliver  the  goods,  unless  it  be  assented  to  by  the  buyer. 

M.  Smith  referred  to  Edjwards  v.  "Weeks  (c). 

Cur.  adv.  viUt. 

The  judgment  of  the  Court  was  now  delivered  by 

Aldebson,  B.  In  this  case  we  are  of  opinion  that  the  plea  is  good, 
and  that  the  demurrer  must  be  overruled. 

The  question  before  the  Court  was  this : — Whether,  to  an  action 
founded  on  mutual  promises  to  marry  within  a  reasonable  time,  the 
defendant  could  plead  that,  before  any  breach  of  contract  on  his  part, 
the  plaintiff  wholly  exonerated  him  from  the  performance  of  that  con- 
tract. And  it  was  contended  that  the  proper  plea  was,  that  before 
breach,  the  plaintiff  and  defendant  by  mutual  agreement  had  rescinded 
the  contract  previously  made  between  them.  No  doubt  such  a  plea 
would  be  good ;  but  on  looking  into  the  precedents  to  which  we  have 
been  referred,  we  find  that  the  form  of  the  present  plea  has  been 
adopted  and  held  good  in  several  cases.  There  are  precedents  in 
several  of  the  books  of  entries  (<?),  and  there  are  two  decided  authorities 
Solland  and  Gonier's  case  (e),  and  Langden  v.  Stokes  (/).  And  we 
think  this  latter  case  explains  the  matter,  and  reconciles  the  present 
plea  with  general  principles.  It  seems  to  have  been  treated  there  as 
a  mere  question  of  the  form  of  plea — and  so  we  think  it  is :  for,  al- 
though we  are  of  opinion  that  this  plea  is  good  in  point  of  form,  yet 
we  think  the  defendant  will  not  be  able  to  succeed  upon  it  at  Nisi 
Prius,  in  case  issue  be  taken  upon  it,  unless  he  proves  a  proposition 
to  exonerate  on  the  part  of  the  plaintiff,  acceded  to  by  himself ;  and 
this  in  effect  will  be  a  rescinding  of  the  contract  previously  made. 

"We  think,  therefore,  that  judgment  must  be  given  for  the  defend- 
ant ;  but  the  plaintiff  should  have  liberty  to  amend  on  payment  of 

costs. 

Leave  to  amend  accordingly. 

(a)  2  Moore,  588.  (J)  5  M.  &  W.  475.  (c)  1  Mod.  363 ;  3  Mod.  359. 

(d)  East.  Entr.  685;  Brown's  Entr.  67  (fol.  edit.);  Hern's  Pleader,  81. 

[e)  3  Leon.  314.  {f)  Cro.  Car.  383. 
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FOSTER  V.  DAWBER. 

In  the  Excheqube,  June  30,  1851. 
[Reported  in  6  Mxchequer  Beports,  839.] 

Assumpsit.  The  first  count  of  the  declaration  was  on  a  promissory 
note,  dated  the  7th  of  December,  1845,  made  by  the  defendant,  for  pay- 
ment of  500^.  and  interest,  on  demand,  to  Clark,  the  plaintiff's  testator. 
The  second  count  was  on  a  similar  note  for  500^.,  dated  the  20th  of 
January,  1846. 

Pleas  to  the  first  and  second  counts :  secondly,  that  after  the  mak- 
ing of  the  promissory  notes,  and  before  any  demand  of  the  sums  of 
money  therein  mentioned,  or  of  either  of  them,  or  of  any  interest  there- 
on, and  before  any  breach  of  the  promises  in  those  counts  mentioned, 
or  either  of  them,  the  said  J.  Clark,  in  his  lifetime,  to  wit,  &c.,  ex- 
onerated, absolyed,  and  discharged  the  defendant  from,  and  then 
waived,  performance  of  the  promises  therein  mentioned,  and  payment 
of  the  said  notes  respectively,  and  of  the  sums  of  money  and  interest 
therein  mentioned.    Verification  (a).    Replication,  de  injuria. 

At  the  trial.  Lord  Campbell,  C.  J.,  told  the  jury  that,  in  his  opinion, 
there  was  evidence  which  would  justify  them  in  finding  a  verdict  for 
the  defendant ;  and  they  found  accordingly. 

Montague  Chambers  obtained  a  rule  nisi  to  enter  a  verdict  for  the 
plaintifif,  or  for  judgment  non  obstante  veredicto. 

Sh£e,  Serjt.,  and  jBramweZZ  showed  cause  against  the  rule  obtained  by 
the  plaintiff.  First,  there  was  evidence  in  support  of  the  second  plea. 
It  was  clearly  the  intention  of  Clark  to  exonerate  and  discharge  the 
defendant  from  the  payment  of  the  notes.  Now  the  objection  to  the 
evidence  will  be  that  the  plea  states  the  exoneration  to  have  taken 
place  "  before  breach ; "  and  the  declaration  being  foimded  upon  prom- 
issory notes  payable  on  demand,  a  breach  in  point  of  law  took  place 
upon  the  delivery  of  the  notes,  and  consequently  the  plea  was  not  sup- 
ported. But  the  allegation  in  the  plea,  when  read  with  the  context, 
is  either  surplusage  or  unintelligible,  and  may  be  rejected,  or  it  means 
merely  that  the  exoneration  took  place  before  demand  made. 

Secondly,  the  plea  is  good  after  verdict.  It  will  be  contended  that 
a  promissory  note,  payable  on  demand,  is  not  in  the  nature  of  an  exe- 
cutory contract,  and  cannot  be  waived  by  parol,  that  a  debt  arises  upon 
the  delivery  of  the  instrument ;  and  in  support  of  this  argument  it  will 
be  said  that  the  Statute  of  Limitations  runs  from  the  date  of  the  note. 
It,  however,  appears  from  the  authorities  that  the  liability  of  a  party 
upon  a  bill  of  exchange  may  be  discharged  by  waiver  alone,  without 

(a)  Only  so  much  of  the  case  is  given  as  relates  to  this  plea.  Ed. 
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any  consideration.  This  is  laid  down  in  Byles  on  Bills,  5tli  ed.,  p.  145, 
as  follows  :  "  It  is  a  general  rule  of  law  that  a  simple  contract  may, 
before  breach,  be  waived  or  discharged,  without  a  deed  or  considera- 
tion ;  but,  after  breach,  there  can  be  no  discharge,  except  by  deed  or 
upon  sufacient  consideration.  To  this  rule  it  is  said  that  contracts 
on  bills,  which  are  regulated  by  the  custom  of  merchants,  form  an  ex. 
ception ;  and  the  liability  of  the  acceptor,  though  complete,  may  be 
discharged  by  an  express  renunciation  of  his  claim  on  the  part  of  the 
holder."  In  Dingwall  v.  Dunster  (a),  the  decision  proceeded  upon  the 
ground  that  it  did  not  appear  that  the  holder  of  the  bill  expressly  dis- 
charged the  acceptor.  Now,  the  rule  which  governs  bills  of  exchange 
equally  applies  to  promissory  notes ;  for  those  instruments  are  put 
upon  the  same  footing  as  bills  of  exchange  by  the  3  &  4  Anne,  c.  9. 
The  plea  is  therefore  good  after  verdict. 

Willes,  in  support  of  the  rule.  First  the  plea  is  not  supported  by 
the  evidence.  The  transaction  between  Clark  and  the  defendant 
amounted  to  a  gift  by  the  former  of  the  notes  to  the  defendant.  An 
exoneration  differs  from  a  gift  in  being  founded  upon  an  arrangement 
between  the  parties.  JSing  v.  Gillett  (b).  Pailliet,  in  his  Manuel  de 
Droit  Civil,  Code  Civil,  liv.  3,  tit.  3,  §3,  throws  some  light  upon  this 
subject.  A  gift  is  a  matter  which  rests  entirely  with  the  party  who 
possesses  the  property  which  he  passes  by  the  gift.  But  this  trans- 
action is  not  good  as  a  gift ;  for  neither  was  there  any  promise  under 
seal,  nor  did  the  donor  give  the  instrument,  which  was  the  subject 
matter  of  the  gift,  to  the  defendant.  The  allegation  that  the  act  took 
place  "  before  breach  "  is  not  proved ;  for  a  breach  exists  upon  the 
delivery  of  the  note.  [Paeke,  B.  The  allegation,  if  construed  liter- 
ally, is  imintelligible  here,  where  the  instrument  creates  a  present 
duty :  it  must  either  be  rejected,  or  it  must  be  considered  as  meaning, 
before  a  demand  and  refusal,  to  pay  the  notes.]  Secondly,  the  plea  is 
b?id  in  substance.  The  authorities  do  not  fully  support  the  proposition 
as  cited  from  Byles  on  Bills .  In  the  present  case,  the  defendant  was 
a  debtor  to  Clark ;  and  an  action  of  debt  might  have  been  mamtained 
by  Clark  against  the  defendant  upon  those  instruments.  No  case  is 
to  be  found  which  decides  that  a  debt  due  upon  a  promissory  note 
between  the  immediate  parties  can  be  waived  by  a  parol.  In  for- 
mer times,  an  accommodaljion  acceptor  was  considered  merely  in  the 
light  of  a  surety.  For  these  reasons,  it  will  be  found  that  the  oases 
referred  to  in  the  notes  to  the  passage  relied  upon  in  Byles  on  Bills 
do  not  support  the  position  there  laid  down.  Walpole  v.  Pidteney  (c), 
Black  V.  Peele  (c),  JRann  v.  Hughes  (d),  Anderson  v.  Cleveland  (e),  What- 

(a)  Dougl.  347.  (c)  Cited  In  Dingwall  v.  Dunster,      (d)  7  T.  R.  350,  n. 

(6)  7  M.  &  W.  55.         Dougl.  247.  («)  13  East,  430,  n. 
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fey  V.  Tricker  (a),  De  la  Torre  v.  Barclay  (b),  Adams  v.  Gregg  (c), 
CartrightY.  Williams  {d),FarquharY.  Southey  (e). 

Parkb,  B.  (June  30),  said:  The  Court  has  already  disposed  of  all  the 
points  in  this  case  except  two.  The  first  of  these  depends  upon  the 
question  whether  the  evidence  supported  the  second  plea.  [His  Lord- 
ship, after  reading  that  plea,  and  stating  the  substance  of  the  evidence, 
proceeded :]  There  is  no  doubt  that  the  effect  of  that  transaction  of 
the  16th  of  February,  1846,  is  to  show  that  the  testator  meant  to  dis- 
charge the  defendant  from  all  liability  upon  the  notes.  But  it  was 
contended  that,  as  the  plea  stated  the  transaction  to  have  taken  place 
before  breach,  the  plea  was  not  proved.  The  plea  is  inartiflciaUy 
dravni,  and  appears  to  have  been  copied  from  the  precedents  of  a  plea 
in  discharge  of  an  executory  contract.  Now,  it  is  competent  for  both 
parties  to  an  executory  contract,  by  mutual  agreement,  without  any 
satisfaction,  to  discharge  the  obligation  of  that  contract.  But  an  exe- 
cuted contract  cannot  be  discharged  except  by  release  under  seal,  or 
by  performance  of  the  obligation,  as  by  payment,  where  the  obligation 
is  to  be  performed  by  pa3rment.  But  a  promissory  note  or  a  bill  of 
exchange  appears  to  stand  on  a  different  footing  to  simple  contracts ; 
and  we  think  the  words  "  before  breach,"  when  taken  with  reference 
to  those  instruments,  are  either  idle  or  absurd.  If  they  are  to  be  taken 
as  having  any  meaning  in  this  plea,  they  must  be  read  in  conjunction 
with  the  context ;  and  they  merely  amount  to  an  allegation  that  Clark 
discharged  the  defendant  from  all  liability  before  any  demand  of  the 
sum  of  money  mentioned  in  the  notes.  And  if  that  be  so,  the  plea- 
was  proved ;  for  Clark  exonerated  the  defendant  before  he  called  on 
him  to  pay  the  amount  of  the  notes.  We  are,  therefore,  of  opinion 
that  the  plea  was  proved. 

The  next  question  is  whether  the  plea  is  good  after  verdict.  Mr. 
WUles  disputed  the  existence  of  any  rule  of  law  by  which  an  obliga- 
tion on  a  bill  of  exchange,  by  the  law  merchant,  can  be  discharged 
by  parol ;  and  he  questioned  the  decisions,  and  contended  that  the 
authorities  merely  went  to  show  that  such  an  obligation  might  be  dis- 
charged as  too  remote  but  not  as  between  immediate  parties.  The 
rule  of  law  has  been  so  often  laid  down  and  acted  upon,  although 
there  is  no  case  precisely  on  the  point  as  between  immediate  parties, 
that  the  obligation  on  a  biU  of  exchange  may  be  discharged  by  express 
waiver,  that  it  is  too  late  now  to  question  the  propriety  of  that  rule. 
In  the  passage  referred  to  in  the  work  of  my  brother  Byles,  the  words 
"  it  is  said"  are  used ;  but  we  think  the  rule  there  laid  down  is  good 
law.  "We  do  not  see  any  sound  distinction  between  the  liability 
created  between  immediate  and  distant  parties.  Whether  they  are 
mediate  or  immediate  parties,  the  liability  turns  on  the  law  merchant, 

(o)  1  Camp.  35.         (6)  1  Stark.  7.         (c)  2  Stark.  531.  (d)  2  Stark.  340. 

(e)  2  C.  &  P.  490. 
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for  no  person  is  liable  on  a  bill  of  exchange  except  through  the  law 
merchant ;  and  probably  the  law  merchant  being  introduced  into  this 
country,  and  differing  very  much  from  the  simplicity  of  the  common 
law,  at  the  same  time  was  introduced  that  rule  quoted  from  PaiUiet 
as  prevailing  in  foreign  countries,  viz.,  that  there  may  be  a  release  and 
discharge  from  a  debt  by  express  words,  although  unaccompanied  by 
satisfaction  or  by  any  solemn  instrument.  Such  appears  to  be  the  law 
of  France ;  and  probably  it  was  for  the  reason  above  stated  that  it 
has  been  adopted  here  with  respect  to  bills  of  exchange.  But  Mr. 
Willes  further  contended  that,  though  the  rule  might  be  true  with 
respect  to  bills  of  exchange  it  did  not  apply  to  promissory  notes,  in- 
asmuch as  they  are  not  put  upon  the  same  footing  as  bills  of  exchange 
by  the  statute  law.  The  negotiability  of  promissory  notes  was  created 
by  the  Statute  3  &  4  Anne,  c.  9,  which  recites  that  «  notes  in  writ- 
ing, signed  by  the  party  who  makes  the  same,  whereby  such  party 
promises  to  pay  unto  any  other  person,  or  his  order,  any  sum  of 
money  therein  mentioned,  are  not  assignable  or  indorsable  over,  with- 
in the  custom  of  merchants,  to  any  other  person  "  (that  is  one  of  the 
properties  promissory  notes  are  recited  not  to  have) ;  "  and  that  such 
person  to  whom  the  sum  of  money  mentioned  in  such  note  is  payable 
cannot  maintain  an  action  by  the  custom  of  merchants  against  the 
person  who  first  made  and  signed  the  same ;  and  that  any  person  to 
whom  such  note  shall  be  assigned,  indorsed,  or  made  payable,  could 
not,  withiQ  the  said  custom  of  merchants,  maintain  any  action  upon 
such  note  against  the  person  who  first  drew  and  signed  the  same." 
That  appears  to  apply  to  cases  of  the  original  liabUity  on  a  note,  as 
well  as  to  those  cases  where  the  liability  has  been  created  by  the  as- 
signment of  that  instrument.  Now,  bills  of  exchange  and  promissory 
notes  differ  from  other  contracts  at  common  law  in  two  important 
particulars:  first,  they  are  assignable,  whereas  choses  in  action  at 
common  law  are  not;  and,  secondly,  the  instrument  itself  gives  a 
right  of  action;  for  it  is  presumed  to  be  given  for  value,  and  no  value 
need  be  alleged  as  a  consideration  for  it.  In  both  these  important 
particulars,  promissory  notes  are  put  on  the  same  footing  as  bills  of 
exchange  by  the  statute  of  Anne ;  and  therefore  we  think  the  same 
law  appUes  to  both  instruments.  This  court  was  of  this  opinion  in  a 
case  of  Mayhew  v.  Come  (a),  in  which  there  was  a  plea  similar  to  the 
present,  although  the  expression  of  that  opinion  was  not  necessary 
for  the  decision  of  that  case.  The  plea,  is,  therefore,  good  after  ver- 
dict. 

Rule  absolute  accordingly. 


(a)  23rd  November,  1849,  not  reported. 
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GOSS  V.  LORD  NUGENT. 
In  the  King's  Bench,  Mat  29,  1833. 
[Reported  in  5  Barnewall  &  Adolphtis,  58.] 

Dbclakation  stated,  that,  on  the  13th  of  August,  1830,  the  plaint- 
iff was  about  to  expose  for  sale,  by  public  auction,  fourteen  lots  of 
freehold  land,  upon  the  followiag,  among  other,  conditions : — «  That 
the  purchasers  should  pay  down  immediately,  into  the  hands  of  the 
auctioneer,  a  deposit  of  15^.  per  cent,  on  the  purchase  money,  and 
should  sign  an  agreement  for  the  payment  of  the  remainder  on  the 
29th  of  September  then  next ;  that  the  vendor,  at  his  own  expense, 
should  deliver  to  each  purchaser,  or  his  solicitor,  an  abstract  of  the 
title  of  the  property  sold,  and  should  deduce  a  good  title  thereto ; 
and  upon  the  purchaser's  payment  of  the  remainder  of  the  purchase 
money,  and  complying  with  those  conditions,  the  vendor  should,  at 
the  purchaser's  expense,  convey  his  lot  to,  or  as  directed  by  him." 
Averment,  that,  before  the  land  was  exposed  to  sale,  by  a  certain 
agreement  between  the  plaintiff  and  the  defendant,  the  plaintiff,  in 
consideration  of  80^.  paid  by  the  defendant  at  the  time  of  the  signing 
the  agreement,  and  of  the  further  sum  of  370^.,  to  be  paid  by  him  on 
the  29th  of  September  then  next,  agreed  to  sell,  and  the  defendant 
agreed  to  purchase,  the  same  land,  imder  the  conditions  of  sale  as 
near  as  might  be,  or  such  of  them  as  were  then,  under  the  said  agree- 
ment, capable  of  taking  effect.  The  declaration  then  stated  mutual 
promises  to  perform  the  agreement  and  conditions  of  sale,  and 
averred  that  the  plaintiff  delivered  an  abstract  of  the  title  to  the 
property  so  sold,  and  deduced  a  good  title  thereto,  and  had  always 
been  ready  to  convey,  &c.  Breach,  non-payment  of  370^.  The  second 
count  differed  from  the  first  in  stating,  "  that  the  plaintiff  delivered  an 
abstract  of  the  title  to  the  land,  and  made  out  a  good  title  to  all  the 
land  excepting  thirty-five  feet  thereof,  and  that  after  making  the 
agreement,  the  defendant  discharged  and  exonerated  the  plaintiff 
from  making  out  or  deducing  any  other  title  to  the  last-mentioned 
part  of  the  land,  and  waived  his  right  to  require  the  same  under  the 
conditions  of  sale  and  agreement.    Plea,  general  issue. 

At  the  trial  before  Gaselee,  J.,  at  the  Buckingham  Spring  Assizes, 
1832,  it  appeared  that  the  plaintiff  having  advertised  the  property  in 
question  for  sale  by  public  auction,  the  defendant  agreed  to  purchase 
it  by  private  contract,  agreeably  to  the  printed  conditions  of  sale- 
The  memorandum  of  agreement,  which  was  annexed  to  the  condi- 
tions of  sale,  was  as  follows  : — "  Thomas  Goss,  in  consideration  of  80?. 
paid  to  him  by  George  Lord  Nugent  at  the  time  of  signing  this  agree- 
ment, and  of  B701.  to  be  paid  to  him  on  the  29th  day  of  September  next, 
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doth  agree  to  sell  to  G.  Lord  Nugent,  and  G.  Lord  Nugent  agrees  to 
purchase  of  T.  Goss  all  the  ground  and  premises  described  in  the  par- 
ticulars of  sale  hereunto  annexed,  as  near  as  may  be,  or  such  of  them 
as  are  now  under  the  present  agreement  capable  of  taking  effect." 
The  fifth  condition  of  sale  was  as  follows : — "  That  the  vendor,  at  his 
own  expense,  shall  deliver  to  each  purchaser  or  his  solicitor,  an  ab- 
stract of  the  title  to  the  property  sold,  and  deduce  a  good  title  there- 
to, and  upon  the  purchaser's  payment  of  the  remainder  of  the  pur- 
chase money  and  complying  with  these  conditions,  the  vendor  shall, 
at  each  purchaser's  expense,  convey  his  or  her  lot  or  lots  to  or  as  di- 
rected by  him."  The  agreement  was  drawn  up  at  the  request  of  the 
defendant,  by  Hatten,  the  plaintiff's  attorney.  The  defendant  was 
afterwards  informed  by  Hatten,  that  as  to  one  lot  of  thirty-five  feet, 
there  was  a  defect  in  the  title.  The  defendant  said  he  would  accept 
the  title  notwithstanding  that  defect ;  and  possession  of  the  whole 
was  delivered  to  him.  The  vendor  was  called  upon  by  the  defend- 
ant's solicitor,  to  furnish  an  abstract  of  title,  and  he  delivered  one  on 
the  10th  of  September.  In  November  the  defendant's  solicitor  ob- 
jected to  the  title  as  to  the  thirty-five  feet.  Hatten  said  the  objection 
had  been  waived.  The  defendant  then  refused  to  complete  the  pur- 
chase. It  was  objected  that  oral  evidence  of  the  defendant's  waiver 
of  his  right  to  have  a  good  title  made  out  to  the  thirty-five  feet,  was 
not  admissible,  because  the  action  being  brought  to  charge  him  on  a 
contract  for  the  sale  of  land,  the  Statute  of  Frauds  (29  Car.  2,  c.  3, 
s.  4)  required  the  whole  agreement  to  be  in  writing.  The  learned 
Judge  received  the  evidence,  and  finally  directed  the  jury  to  find  for 
the  plaintiff  if  they  thought  there  had  been  a  waiver  by  the  defend- 
ant of  the  right  in  question.  The  jury  having  found  for  the  plaintiff, 
leave  was  given  to  the  defendant  to  move  to  enter  a  nonsuit  upon  the 
point  as  to  the  admissibility  of  the  oral  testimony.  A  rule  nisi  hav- 
ing been  obtained  for  that  purpose, 

Kelly  in  last  Easter  term  showed  cause,  (a).  It  may  be  conceded, 
that  oral  evidence  of  anything  which  occurred  at  the  time  when  the 
written  contract  was  entered  into  cannot  be  received  to  vary  it.  Meres 
V.  Anseli  (b) ;  but  here,  the  agreement  m  writmg,  not  being  under 
seal,  is  a  mere  parol  agreement  and,  being  executory,  it  might,  with- 
out any  violation  of  the  common  law  rule,  (that  every  contract  ought 
to  be  dissolved  by  matter  of  as  high  a  nature,)  be  discharged  and 
abandoned,  before  breach,  by  a  subsequent  unwritten  agreement.  The 
only  question,  therefore,  is,  whether,  by  the  Statute  of  Frauds,  evi- 
dence of  such  unwritten  agreement  is  excluded.  That  statute  con- 
tains no  provision  for  the  dissolution  of  agreements.    It  will  be  said, 


o)  Before  Denman,  C.  J.,  Littledale  and  Parke,  Js. 
b)  3  Wils.  275,  and  in  Bayne  v.  Hare,  1  H.  Bl.  659. 
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this  agreement  being  one  concerning  an  interest  in  land,  is  within  the 
fourth  section,  which  enacts,  that  no  action  shall  be  brought  to  charge 
any  person  upon  any  contract  or  sale  of  lands,  or  any  interest  in  or 
concerning  them,  unless  the  agreement  upon  which  the  action  shall 
be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing. 
Here,  the  plaintiff  in  the  second  count  declares  upon  the  written 
agreement,  and  alleges  that  the  defendant  waived  his  right  to  insist 
on  a  good  title  to  part  of  the  land.  [Paeke,  J.  Assuming  that  a 
written  contract  concerning  land  may  be  wholly  waived  by  a  new 
agreement  not  in  writing ;  here  there  has  not  been  a  waiver  of  the 
entire  agreement,  but  of  a  part  of  it  only,  and  the  effect  of  that  waiv- 
er is  to  substitute  for  the  original  contract  a  new  one,  which  is  to  be 
proved  partly  by  matter  in  writing,  and  partly  by  oral  testimony.] 
-The  original  agreement  consists  of  two  parts :  the  first  is  for  the  sale 
of  land ;  the  second  is  for  making  a  good  title  to  that  land.  The 
agreement,  so  far  as  it  is  a  contract  for  the  sale  of  land,  cannot  be  al- 
tered by  matter  not  in  writing ;  but  so  far  as  it  relates  to  making  a 
good  title  to  the  land,  it  may  be  so  varied.  Here,  the  verbal  altera- 
tion does  not  in  any  degree  vary  what  is  to  be  done  by  either  party. 
The  same  land  is  to  be  conveyed,  the  same  extent  of  interest,  at  the 
same  time,  and  the  same  price  is  to  be  paid.  The  oral  evidence, 
therefore,  is  offered,  not  to  vary  the  original  agreement,  but  to  show 
that  it  was  discharged  in  part.  There  are  cases,  even  within  the 
scope  of  the  Statute  of  Frauds,  where  parol  evidence  is  admissible  to 
show  a  dispensation  with  the  performance  of  part  of  the  original  con- 
tract ;  such  as  an  agreed  substitution  of  other  days  than  those  stated 
in  the  contract  for  the  delivery  of  goods  sold,  Cuff'Y.  Penn  (a),  War- 
ren V.  Stagg  (b).  There  is  no  difference  in  principle  between  a  waiv- 
er of  title,  and  a  waiver  of  the  time  for  completing  the  contract. 

Storks,  Serjt.,  and  Fottett,  contra.  A  written  contract  concerning 
an  interest  in  land  cannot  be  abandoned  or  discharged  by  matter  not 
in  writing ;  but  even  if  it  may,  it  cannot  be  altered  by  parol.  In  Buck- 
house  V.  Crossby  (c),  to  a  bill  filed  by  a  purchaser  for  a  specific  per- 
formance, the  vendor  of  lands  objected  that  the  contract  had  been  dis- 
charged by  parol.  Lord  Hardwicke  said,  "  an  agreement  to  waive  a 
purchase  contract  is  as  much  an  agreement  concerning  lands  as  the 
original  contract,"  and  he  would  not  decide  that  it  might  be  discharged 
by  parol ;  and  in  BeU  v.  Howard  {d)  he  said,  "  that  it  was  certain  that 
an  interest  in  land  could  not  be  parted  with,  or  waived  by  naked 
parol  without  writing."  In  Parteriche  v.  Powlet  (e),  the  same  noble 
and  learned  Judge  said,  that  "  to  add  anything  to  an  agreement  in 
writing,  by  admitting  parol  evidence,  which  would  affect  land,  is  not 

(a)  1  M.  &  S.  21.  (6)  Cited  in  Littler  v.  Holland,  .3  T.  E.  591. 

(c)  2  Eq.  Ca.  Abr.  32,  pi.  44.  (d)  9  Mod.  305,  (e)  2  Atkyns,  383. 

Vol.  11-26 
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only  contrary  to  the  Statute  of  Frauds  and  perjuries,  but  to  the  rule 
of  common  law  before  that  statute  was  in  being."  Assuming,  how- 
ever, that  an  agreement  for  the  purchase  of  land  may  be  wholly  waived 
and  discharged  by  parol,  it  cannot  be  varied.  In  JPrice  v.  I>yer  (a), 
where  the  plainttEf  prayed  a  specific  performance  of  an  agreement,  for 
a  lease  under  which  the  plaintiff  had  taken  possession,  and  afterwards 
the  parties  had  mutually  abandoned  the  terms  of  the  written  agree- 
ment, and  made  another  agreement  by  parol,  as  to  the  duration  of  the 
term,  the  rent  and  other  particulars ;  Sir  W.  Grant,  Master  of  the 
RoUs,  said,  "  that  the  waiver,  spoken  of  in  the  cases,  was  an  entire 
abandonment  and  dissolution  of  the  contract,  restoring  the  parties  to 
their  former  situation.  No  such  thing  was,  for  a  moment,  in  con- 
templation of  these  parties.  All  that  they,  at  any  time,  meant,  was  to 
add  to  or  to  modify  the  terms  of  the  original  agreement."  So,  in  this 
case,  the  parties  never  intended  entirely  to  abandon  the  written  con- 
tract, but  merely  to  modify  one  of  the  terms  of  it  as  to  part  of  the 
property.  The  effect  of  the  oral  evidence  is  not  to  show  that  the 
written  contract  was  put  an  end  to,  or  that  the  parties  were  restored 
to  their  original  situation,  but  to  substitute  a  different  contract,  which 
must  be  proved  partly  by  writing  and  partly  by  oral  evidence.  The 
contract  in  writing  was  to  make  a  good  title  to  all  the  lots ;  the  sub- 
stituted contract  is  to  make  a  good  title  to  all  but  one.  The  result  of 
the  authorities  as  to  a  parol  variation  is  stated  by  Mr.  Sugden  in  his 
Law  of  Vendors  (b)  to  be,  that  evidence  of  it  is  totally  inadmissible  at 
law.  [Paeke,  J.  In  Guff^.  Perm  (c),  and  some  cases  relating  to  con- 
tracts for  the  sale  of  goods  of  the  value  of  lOZ.,  (which  the  Statute  of 
Frauds  requires  to  be  in  writing,)  it  has  been  held  that  the  time  (in 
which,  by  the  agreement  in  writing,  the  goods  were  to  be  delivered,) 
might  be  extended  by  a  verbal  agreement ;  but  I  never  could  under- 
stand the  principle  on  which  those  cases  proceeded,  for  the  new  con- 
tract, to  deliver  within  the  extended  time,  must  then  be  proved  partly 
by  written,  and  partly  by  oral,  evidence.] 

Cur.  adv.  vult. 

Dbnman,  C.  J.,  now  delivered  the  judgment  of  the  Court.  By  an 
agreement  in  writing,  the  plaintifif  contracted  to  sell  the  defendant 
several  lots  of  land  for  the  sum  of  450^.,  and  to  make  a  good  title  to 
them ;  and  80?.  was  paid  to  him  as  a  deposit.  It  was  afterwards  dis- 
covered, that,  as  to  one  of  the  lots,  a  good  title  could  not  be  made ; 
and  it  was  then  subsequently  agreed  by  the  defendant,  that  he  would 
waive  the  necessity  of  a  good  title  being  made  as  to  that  lot ;  and  the 
plaintiff  afterwards  delivered  possession  of  the  whole  of  the  lots  to  the 
defendant,  which  he  accepted,  but  now  refuses  to  pay  the  remainder 
of  the  purchase  money,  and  he  relies  on  the  objection  to  the  title. 

(a)  17  Ves.  jun.  356.  (6)  8th  edit.  142.         '   ( c)  1  M.  &  S.  21. 
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By  the  general  rules  of  the  common  law,  if  there  be  a  contract  which 
has  been  reduced  into  writing,  verbal  evidence  is  not  allowed  to  be 
given  of  what  passed  between  the  parties,  either  before  the  written 
instrument  was  made,  or  during  the  time  that  it  was  in  the  state  of 
preparation,  so  as  to  add  to  or  substract  from,  or  in  any  manner  to 
vary  or  qualify  the  written  contract ;  but  after  the  agreement  has  been 
reduced  into  writing,  it  is  competent  to  the  parties,  at  any  time  before 
breach  of  it,  by  a  new  contract  not  in  writing,  either  altogether  to 
waive,  dissolve,  or  annul  the  former  agreements,  or  in  any  manner  to 
add  to,  or  subtract  from,  or  vary  or  qualify  the  terms  of  it,  and  thus 
to  make  a  new  contract ;  which  is  to  be  proved,  partly  by  the  written 
agreement,  and  partly  by  the  subsequent  verbal  terms  engrafted  upon 
what  will  be  thus  left  of  the  written  agreement. 

And  if  the  present  contract  was  not  subject  to  the  control  of  any 
act  of  ParUament,  we  think  that  it  would  have  been  competent  for  the 
parties,  by  word  of  mouth,  to  dispense  with  requiring  a  good  title  to 
be  made  to  the  lot  in  question,  and  that  the  action  might  be  main- 
tained. 

But  the  Statute  of  Frauds  has  made  certain  regulations  as  to  con- 
tracts for  the  sale  of  lands  ;  and  by  the  29  Car.  2,  c.  3,  s.  4,  it  is  en- 
acted, that  no  action  shall  be  brought  whereby  to  charge  any  person 
upon  any  contract  or  sale  of  lands,  tenements,  or  hereditaments,  or 
any  interest  in  or  concerning  the  same,  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  thereunto  by  him  lawfully  authorized. 

It  is  to  be  observed,  that  the  statute  does  not  say  in  distinct  terms 
that  all  contracts  or  agreements  concerning  the  sale  of  lands  shall  be 
in  writing ;  all  that  it  enacts  is,  that  no  action  shall  be  brought  unless 
they  are  in  writing.  And  as  there  is  no  clause  in  the  act  which  re- 
quires the  dissolution  of  such  contracts  to  be  in  writing,  it  should 
rather  seem  that  a  written  contract  concerning  the  sale  of  lands  may 
still  be  waived  and  abandoned  by  a  new  agreement  not  in  writing,  and 
so  as  to  prevent  either  party  from  recovering  on  the  contract  which 
was  in  writing.  It  is  not,  however,  necessary  to  give  an  opinion  upon 
that  point,  as  this  is  not  a  waiver  and  abandonment  of  the  whole  writ- 
ten agreement,  but  only  a  part  of  it  (a);  and  the  question  is,  what  is 
the  effect  of  that  ? 

It  may  be  said  by  the  plaintiff,  that  this  does  not  in  any  degree 
vary  what  is  to  be  done  by  either  party ;  that  the  same  land  is  to  be 
conveyed,  there  is  to  be  the  same  extent  of  interest  in  the  land,  and  it 
is  to  be  conveyed  at  the  same  time,  and  the  same  price  is  to  be  paid, 
and  that  it  is  only  an  abandonment  of  a  collateral  point. 

(o)  See  Davis  v.  Symonds,  1  Cox,  402,  406;  Hill  v.  Gomme,  1  Beav.  540.   Ed. 
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But  we  think  the  object  of  the  Statute  of  Frauds  was  to  exclude  all 
oral  evidence  as  to  contracts  for  the  sale  of  lands,  and  that  any  con- 
tract which  is  sought  to  be  enforced  must  be  proved  by  writing  only. 

But,  in  the  present  case,  the  written  contract  is  not  that  which  is 
sought  to  be  enforced,  it  is  a  new  contract  which  the  parties  have 
entered  into,  and  that  new  contract  is  to  be  proved,  partly  by  the 
former  written  agreement,  and  partly  by  the  new  verbal  agreement ; 
the  present  contract,  therefore,  is  not  a  contract  entirely  in  writing ; 
and  as  to  the  title  being  collateral  to  the  land,  the  title  appears  to  us 
to  be  a  most  essential  part  of  the  contract ;  for,  if  there  be  not  a  good 
title,  the  land  may,  in  some  instances,  better  not  be  conveyed  at  all ; 
but  our  opinion  is  not  formed  upon  the  stipulation  about  the  title  be- 
ing an  essential  part  of  the  agreement,  but  upon  the  general  effect  and 
meaning  of  the  Statute  of  Frauds,  and  that  the  contract  now  brought 
forward  by  the  plaintiff  is  not  wholly  a  contract  in  writing. 

We  do  not  say  that  verbal  evidence  may  not  be  given  of  customs 
and  usages  applicable  to  the  subject  matter  of  the  written  contract 
where  the  contract  is  silent ;  that  has  been  done  in  a  great  variety  of 
instances. 

Whether  the  plaintiff  may  not  have  relief  in  a  Court  of  equity? 
we  give  no  opinion :  it  would  be  for  the  Court  to  decide  upon  the  case 
which  should  be  brought  before  them.  There  have,  however,  been 
some  cases  at  law  on  contracts  within  the  Statute  of  Frauds,  where 
verbal  evidence  has  been  allowed ;  Warren  v.  Stagg,  cited  in  lAttler  v. 
HoUand  (a).  Thrush  v.  Roohe  (&),  and  Guff\.  Perm  (c).  These  were 
cases  where  the  time  for  the  performance  of  the  contract  had  been 
enlarged  by  a  verbal  agreement,  and  they  were  decided  on  the  ground 
that  tiie  original  contract  continued,  and  that  it  was  only  a  substitu- 
tion of  different  days  of  performance.  It  is  not  necessary  to  say 
whether  these  cases  were  rightly  decided ;  if  they  were  so,  stiQ  the 
present  is  a  different  case,  for  here,  without  doubt,  the  terms  of  the 
original  contract  were  varied. 

Mvle  absolute. 


TAYLOR  V.  HILARY. 

In  the  Exchequee,  Hilary  Teem,  1835. 

[Reported  in  1  Crompton,  Meeson  &  Boscoe,  741.] 

Assumpsit.  The  declaration  stated,  that  in  consideration  that  the 
plaintiff,  at  the  special  instance  and  request  of  the  defendant,  would 
allow  one  Henry  Holt  to  have  goods  as  he  might  want  them,  not  ex- 
ceeding in  the  whole  2001.,  the  defendant  undertook  and  promised  the 

(a)  3  T.  K.  591.  (6)  1  Esp.  N.  P.  C.  53.  (c)  1  M.  &  S.  21. 
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plaintiff  to  guarantee  the  payment  of  such  goods ;  and  the  plaintiff 
averred  that  he,  confiding  &c.,  did  afterwards,  to  wit  &c.,  sell  and  de- 
liver to  the  said  Henry  Holt  certain  goods  of  great  value,  not  exceed- 
ing in  the  whole  200/. ;  to  wit,  of  the  value  of  190/.,  as  he  the  said 
Henry  Holt  did  want  them ;  of  which  the  defendant  afterwards,  to 
wit,  on  &c.,  had  notice.  Breach,  that  Henry  Holt  had  not  paid  for 
the  said  goods,  or  any  part  thereof,  nor  had  the  defendant,  although 
often  requested,  paid  for  the  same,  or  any  part  thereof.  Plea,  that 
after  the  making  of  the  promise  and  undertaking  in  that  count  men- 
tioned, and  before  any  breach  thereof,  to  wit,  on  the  day  and  year  afore- 
said, it  was,  at  the  special  instance  and  request  of  the  plaintiff,agreed  by 
and  between  the  plaintiff  and  defendant  that  the  plaintiff  should 
supply  to  the  said  Henry  Holt  200/.  worth  of  goods  as  he  should 
want  them,  and  that  such  goods  should  be  paid  for  at  the  end  of  three 
months  by  a  joint  bill  at  four  months  accepted  by  the  defendant ; 
which  agreement  of  the  defendant  he  the  plaintiff,  before  any  breach 
of  the  promise  and  undertaking  in  the  said  count  mentioned, accepted, 
in  full  discharge  of  that  promise  and  undertaking,  and  thereby  then 
wholly  released  and  discharged  the  defendant  from  the  further  per- 
formance of  that  promise  and  undertaking.    Verification. 

To  this  plea  the  plaintiff  demurred ;  and  alleged  as  cause  of  de- 
murrer that  there  was  no  material  difference  between  the  agreement 
set  out  in  the  count  and  that  set'  out  in  the  plea,  and  that  the  only 
difference  applied  to  the  time  of  credit  to  be  given ;  and  that  it  did 
not  appear  by  the  said  plea,  but  that  the  agreement  therein  mentioned 
had  been  fully  carried  into  effect  by  the  plaintiff,  and  the  time  of 
credit  expired. 

Barstow  in  support  of  the  demurrer.  The  plea  is  insufficient,  for 
the  reasons  assigned  in  the  demurrer.  It  does  not  in  substance  state 
an  agreement  differing  from  that  set  up  by  the  plaintiff.  [  Pabke,  B. 
It  differs  in  this,  that  it  states  an  agreement  to  pay  by  a  bill  at  four 
months,  while  the  agreement  as  stated  in  the  declaration  was  merely 
to  guarantee.]  Then  the  agreement  set  forth  in  the  plea  is  not  shown 
to  be  binding  upon  the  defendant :  being  an  undertaking  for  the 
debt  of  another,  it  ought  to  have  been  shown  to  be  in  writing,  accord- 
ing to  the  Statute  of  Frauds,  and  signed.  There  is  a  distinction  be- 
tween declaring  upon  and  pleading  such  a  contract ;  in  the  latter 
case,  it  must  be  shown  to  possess  the  requisites  of  the  statute,  in 
order  that  it  may  appear  to  the  Court  that  an  action  will  lie  upon  it ; 
for  he  shall  not  be  allowed  to  take  away  the  plaintiff's  action  without 
giving  him  another.  Case  v.  Barber  (a).  [  Paeke,  B.  The  first 
agreement  was  a  guarantee,  but,  according  to  the  second  agreement 
the  defendant  became  absolutely  bound  as  an  original  debtor.    In  order 

(a)  Sir  Thomas  Raymond,  450. 
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to  bring  the  case  within  the  authority  cited,  it  must  be  shown  that 
the  second  agreement  was  a  guarantee.  J  The  plea  is  bad  upon 
another  ground.  It  does  not  show  that  the  time  of  credit  given 
by  the  bill  is  still  continuing.  In  cases  of  goods  sold  on  credit,  if  the 
credit  has  expired,  the  plaintiff  may  sue  on  the  implied  contract ; 
and  if  the  defendant  sets  up  as  a  defence  that  the  credit  has  not  ex- 
pired, it  must,  since  the  new  rules,  be  specially  pleaded,  according  to 
a  late  decision  of  the  Court  of  King's  Bench,  Udmtmds  v.  Harris  (a). 
[  Paeke,  B.  I  believe  some  doubts  have  been  expressed  with  regard 
to  that  decision.  If  the  time  of  credit  has  not  expired,  the  plaintiff 
proves  a  different  contract  from  that  which  he  has  stated  in  his  de- 
claration, viz.  to  pay  on  request.] 

Per  Curiam.  Before  the  breach  of  the  first  agreement  a  new 
agreement  is  entered  into,  varying  the  contract  in  an  essential  part, 
the  time  of  payment.  The  latter,  then,  is  a  substituted  contract,  and 
is  an  answer  to  action  upon  the  former.  The  plea  is  not  a  plea  of 
accord  and  satisfaction,  and  does  not  therefore  require  an  averment 
of  performance. 

Barstow  had  leave  to  amend. 


PLEVINS  V.  DOWNING. 

In  the  High  Couet  of  Justice,  Febeuaet  18, 1876. 

[Reported  in  Law  Reports,  1  Common  Pleas  Division,  220.  ] 

Action  for  non-acceptance  of  iron  pursuant  to  contract.  Plea, 
amongst  others,  that  the  plaintiffs  were  not  ready  and  willing  to 
deliver  the  iron  according  to  the  terms  of  the  contract.    Issue  thereon. 

The  cause  was  tried  before  Quain,  J.,  at  the  last  spring  assizes  at 
Stafford.  The  action  was  founded  upon  the  following  bought-note, 
dated  the  15th  of  June,  1874,  and  signed  by  the  defendant : 

"Bought  of  Messrs Plevins  &  Co.  100  tons  of  gray  forge  pig-iron  at 
75s.  per  ton,  delivered  to  my  works.  Payment  in  cash,  less  2i  per 
cent,  discount,  on  the  10th  of  each  month  following  delivery. 
Delivery,  25  tons  at  once,  and  75  tons  in  July  next." 

The  first  25  tons  were  delivered  immediately,  and  50  tons  more  in 
July.  On  the  15th  of  October,  the  plaintiff's  manager  met  the  defend- 
ant, when  the  latter  said  to  him,— "You  have  not  sent  any  pigs 
lately  ; "  to  which  the  plaintiff's  manager  replied,  "  I  will  send  you  a 
boat  this  week;"  and  accordingly  the  plaintififs  forwarded  25  tons 
addressed  to  the  defendant,  but  not  at  his  works  ;  and  the  defendant, 
on  being  informed  by  letter  that  the  iron  had  been  dispatched,  declined 
to  receive  it. 

(a)  4  Nev.  &  M.  182. 
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Fpon  this  evidence,  the  learned  judge  directed  a  verdict  to  be 
entered  for  the  defendant,  with  leave  to  the  plaintiffs'to  move  to  enter 
the  verdict  for  them  if  the  Court  should  be  of  opinion  that  there  was 
any  evidence  of  a  delivery  and  acceptance  within  the  contract. 
S.  Matthews,  Q.  C,  in  Easter  Term,  1875,  obtained  a  rule  nisi. 
Powell,  Q.  C,  and  JBosanquet,  showed  cause.  To  sustain  this  rule, 
the  plaintiffs  must  rely  upon  a  new  agreement  for  deUvery  of  the  25 
tons  in  October.  What  passed  between  the  plaintiffs'  manager  and 
the  defendant  on  the  15th  of  October  did  not  amount  to  a  contract ; 
and,  if  it  did,  it  was  entirely  a  new  contract,  which,  not  being  in  writ- 
ing, was  not  enforceable.  Under  the  original  contract,  the  delivery 
was  to  be  completed  ia  July,  and  at  the  defendant's  works.  There 
was  clearly  no  delivery  or  acceptance  under  the  original  contract.  In 
Marshall  v.  JLynn  (a)  it  was  held  that  the  terms  of  a  written  contract 
for  the  sale  of  goods  falling  within  the  operation  of  the  Statute  of 
Frauds,  cannot  be  varied  or  altered  by  parol ;  and  that,  where  a  con- 
tract for  the  bargain  and  sale  of  goods  is  made  stating  a  time  for  the 
delivery  of  them,'an  agreement  to  substitute  another  day  for  that  pur- 
pose, must,  in  order  to  be  valid,  be  also  in  writing.  Parke,  B.,  there 
says  :  •'  Here,  there  was  an  original  contract  in  writing  to  send  these 
goods  by  the  first  vessel ;  an  alteration  as  to  the  time  of  their  delivery 
was  subsequently  made  by  parol;  and  the  point  to  be  decided  is, 
whether  such  an  alteration  by  parol  of  the  written  contract  can  be 
binding.  It  appears  to  me  that  it  cannot ;  and  that  the  same  rule 
must  prevail  as  to  the  construction  of  the  17th  section  of  the  Statute 
of  Frauds  which  has  already  prevailed  as  to  the  construction  of  the 
4th  section.  The  decision  in  Goss  v.  Lord  Nugent  (b),  the  principle 
of  which  I  have  no  doubt  is  perfectly  correct,  has  clearly  established, 
with  respect  to  the  case  of  a  contract  relating  to  the  sale  of  an  interest 
in  lands,  that,  if  the  original  written  contract  be  varied,  and  a  new 
contract  as  to  any  of  its  terms  substituted  in  the  place  of  it,  that  new 
contract  cannot  be  enforced  in  law,  unless  it  also  be  in  writing." 
And  he  treats  Stead  v.  Dawber  (c)  as  an  authority  in  point.  So,  in 
Stowell  V.  Hobinson  (d),  it  was  distinctly  held  that  the  day  for  the 
completion  of  the  purchase  of  an  interest  in  land  inserted  in  a  written 
contract  cannot  be  waived  by  oral  agreement,  and  another  day  sub- 
stituted in  its  place.  All  that  was  decided  in  Noble  v.  Ward  (e)  was, 
that  an  invalid  agreement  for  the  extension  of  the  time  for  the  dehvery 
of  goods  under  a  written  contract,  did  not  affect  an  impUed  rescission 
of  the  original  contract.  The  facts  in  Hickman  v.  Haynes  (/)  were 
essentially  different  from  those  of  the  present  case.  There,  the  plaint- 
Co)  6  M.  &  W.  109.  (6)  5  B.  &  Ad.  58.  (c)  10  A.  &  E.  57. 
(d)  3  Bing.  N.  C.  928.  (e)  Law  Rep.  2  Ex.  .135. 
(/)  Law  Eep.  10  C.  P.  at  p.  598. 
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iff  voluntarily  withheld  delivery  of  the  iron  at  the  request  of  the 
defendants ;  here,  the  parol  agreement  (if  any)  to  accept  the  iron  was 
after  breach,  and  therefore  could  only  be  relied  on  as  a  new  contract ; 
and,  in  giving  judgment,  the  Court  expressly  says, — «  The  result  of  the 
cases  appears  to  be  that  neither  a  plaintiff  nor  a  defendant  can  at  law 
avail  himself  of  a  parol  agreement  to  vary  or  enlarge  the  time  for  per- 
forming a  contract  previously  entered  into  in  writing,  and  required 
so  to  be  by  the  Statute  of  Frauds.  ...  In  conclusion,  we  think  that, 
although  the  plaintiff  assented  to  the  defendant's  requestnot  to  deliver 
the  25  tons  of  iron  in  question  in  June,  he  was  in  truth  ready  and 
willing  then  to  deliver  them,  and  that  the  defendants  are  at  all  events 
estopped  from  averring  the  contrary."  Here,  there  was  no  request 
on  the  part  of  the  defendant  to  forbear  to  deliver  in  July,  and  there, 
fore  the  plaintiffs  cannot  recover  upon  the  original  contract. 

Matthews  ,  Q.  C,  and  Jelf,  in  support  of  the  rule.  The  only  ques- 
tion is  whether  there  was  any  evidence  to  go  to  the  jury  of  an  agree- 
ment to  vary  the  time  of  delivery. 

[Bebtt,  J.  Are  you  suing  upon  the  original  or  upon  a  substituted 
contract  ?] 

Upon  the  original  contract.  There  was  evidence  that  the  parties, 
for  their  mutual  convenience,  agreed  to  substitute  one  mode  of  per- 
formance for  another ;  and  that  may  be  done  by  parol. 

[Beett,  J.  Could  the  plaintiffs  on  the  expiration  of  the  month  of 
July  have  sued  the  defendant  for  not  accepting  the  iron  ?] 

Undoubtedly  they  could  not. 

[Beett,  J.  Could  the  defendant  then  have  sued  the  plaintiffs  for 
not  delivering  ?] 

In  the  judgment  in  Sickman  v.  Haynes  (a),  it  is  said :  «  The  dis- 
tinction between  a  substitution  of  one  agreement  for  another  and  a 
voluntary  forbearance  to  deliver  at  the  request  of  another,  was  point- 
ed out  and  recognized  in  Ogle  v.  Lord  Vane  (6) .  In  that  case  the  plaintiff 
sued  the  defendant  for  not  delivering  iron  pursuant  to  a  written  con- 
tract, and  the  plaintiff  sought  to  recover  as  damages  the  difference 
between  the  contract  price  of  the  iron  and  the  market  price,  not  at 
the  time  of  the  defendant's  breach,  but  at  a  later  time,  the  plaintiff 
having  been  induced  to  wait  by  the  defendant,  and  having  waited  for 
his  convenience.  It  was  contended  that  the  plaintiff  was  in  fact  suing 
for  the  breach  of  a  new  verbal  agreement  for  delivery  at  a  later  date 
than  that  fixed  by  the  original  agreement :  but  the  Court  held  other- 
wise, and  that,  as  the  plaintiff  had  merely  forborne  to  press  the  de- 
fendant, and  had  not  bound  himself  by  any  fresh  agreement,  the  plaint- 
iff could  sue  on  the  original  agreement,  and  obtain  larger  damages 

(a)  Law  Eep.  10  C.  P.  at  p.  606. 
(6)  Law  Rep.  2  Q.  B.  275;  in  error,  Law  Eep.  3  Q.  B.  272. 
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than  he  could  have  obtained  if  he  had  not  waited  to  suit  the  defend- 
ant's convenience."  A  contract  about  the  time  of  delivery  of  goods 
under  a  written  contract  is  not  within  the  Statute  of  Frauds :  Ti/ers 
V.  Mosedale  and  Ferry hitt  Iron  Co.  (a). 

[Geove,  J.  That  would  be  overruling  Stead  v.  Bawber  (5),  NohU 
V.  Ward  (c),  and  several  other  cases. 

[Beett.  J.  In  Tyers  v.  Hosedale  and  Ferryhill  Iron  Co.  (a),  the 
second  contract  was  in  writing.] 

In  Ogle  v.  L<yrd  Vane  (d),  the  only  question  was  upon  what  princi- 
ple the  damages  were  to  be  assessed. 

[Beett,  J.    How  do  you  distinguish  iVoSfe  V.  Ward?  (c.)^ 

As  it  was  distinguished  by  the  Court  in  Sickman  v.  Saynes  (e), — 
it  "  merely  shows  that  a  parol  agreement  to  extend  the  time  for  per- 
forming a  contract  in  writing,  and  required  so  to  be  by  the  Statute  of 
Frauds,  does  not  rescind,  vary,  or  in  any  way  affect  such  written  con- 
tract, and  cannot  in  law  be  substituted  for  it."  There  clearly  was 
some  evidence  to  go  to  the  jury.  A  waiver  of  the  condition  as  to 
time  may  be  either  by  words  or  by  acts  and  conduct.  An  assent  to 
the  substituted  performance  of  a  contract  for  the  transmission  of  goods 
in  the  change  of  route  need  not  be  in  writing :  Leather  Cloth  Co.  v. 
Hieronimus  (f).  If  there  was  a  new  contract,  there  clearly  was  evi- 
dence of  a  delivery  and  acceptance  under  it  which  entitled  the  plaint- 
iffs to  sue  for  the  price  of  goods  sold  and  delivered. 

Our.  adv.  vuU. 

Feb.  18.  The  judgment  of  the  Court  (Brett,  Grove,  and  Denman, 
J.  J.,)  was  delivered  by 

Beett,  J.  In  this  case,  which  was  tried  before  Quain,  J.,  at  the 
last  spring  assizes  at  Stafford,  the  action  was  for  non-acceptance  of 
iron.  There  was  a  plea  that  the  plaintiffs  were  not  ready  and  wUling 
to  deliver  according  to  the  terms  of  the  contract.  Upon  the  issue  on 
this  plea  the  learned  judge  directed  the  verdict  to  be  entered  for  the 
defendant,  with  leave  to  the  plainttfifs  to  move  to  enter  a  verdict  for 
them  if  there  was  any  evidence  to  go  to  the  jury  in  support  of  their 
claim.  A  rule  nisi  having  been  obtained,  the  case  was  argued  before 
us. 

The  action  was  founded  on  the  following  bought-note : — "  Bought 
of  Messrs.  Plevins  &  Co.  100  tons  of  gray  forge  pig-iron  at  75s.  per 
ton,  delivered  to  my  works.  Payment  in  cash,  less  2i  per  cent, 
discount,  on  the  10th  of  each  month  following  delivery.  Delivery,  25 
tons  at  once,  and  75  tons  in  July  next."     Signed  by  the  defendant. 

(a)  Law  Eep.  8  Ex.  305;  in  error,  Law  Kep.  10  Ex.  195. 

(6)  10  A.  &  E.  57.  (c)  Law  Rep.  2  Ex.  135. 

id)  Law  Eep.  2  Q.  B.  275;  in  error,  Law  Eep.  3  Q.  B.  272. 

(e)  Law  Eep.  10  C.  P.  at  p.  604.  (/)  Law  Rep.  10  Q.  B.  140. 
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By  the  end  of  July  the  plaintiffs  had  delivered  and  the  defendant 
had  accepted  75  tons.  There  was  no  evidence  of  any  request  hy  the 
defendant  to  the  plaintiffs,  made  before  the  end  of  July,  to  withhold 
delivery  of  the  remaining  25  tons  tUl  after  the  end  of  July.  But  there 
was  evidence  that  in  October  the  defendant  verbally  requested  the 
plaintiffs  to  send  him  the  remaining  25  tons,  and  that  the  plaintiffs 
did  in  October  forward  25  tons  addressed  to  the  defendant ;  but  the 
iron  did  not  arrive  at  the  defendant's  works,  and  the  defendant,  on 
being  informed  by  letter  of  the  dispatch  of  the  iron,  wrote,  refusing 
to  accept  it. 

It  was  argued  for  the  plaintiffs  that  they  could  maintain  the  action 
upon  the  original  contract ;  that  they  were  not  driven  to  rely  upon  an 
alteration  of  it  as  to  the  period  of  delivery,  or  upon  a  new  contract ; 
that  the  request  of  the  defendant,  acceded  to  by  the  plaintiffs,  was 
only  an  arrangement  as  to  a  mode  of  performing  the  original  contract. 
It  was  further  argued  that,  if  there  was  a  new  contract,  there  was 
evidence  of  a  delivery  under  it  which  entitled  the  plaintiffs  to  sue  for 
the  price  of  goods  sold  and  delivered. 

It  seems  to  us,  however,  that  the  verdict  was  rightly  directed  to  be 
entered  for  the  defendant.  It  is  true  that  a  distinction  has  been 
pointed  out  and  recognized  between  an  alteration  of  the  original  con- 
tract in  such  cases,  and  an  arrangement  as  to  the  mode  of  performing 
it.  If  the  parties  have  attempted  to  do  the  first  by  words  only,  the 
Court  cannot  give  effect,  in  favor  of  either,  to  such  attempt ;  if  the 
parties  make  an  arrangement  as  to  the  second,  though  such  arrange- 
ment be  only  made  by  words,  it  can  be  enforced.  The  question  is 
what  is  the  test  in  such  an  action  as  the  present,  whether  the  case  is 
within  the  one  rule  or  the  other. 

Where  the  vendor,  being  ready  to  deliver  within  the  agreed  time, 
is  shown  to  have  withheld  his  offer  to  deliver  tUl  after  the  agreed 
time  in  consequence  of  a  request  to  him  to  do  so  made  by  the  vendee 
before  the  expiration  of  the  agreed  time,  and  where  after  the  expiration 
of  the  agreed  time,  and  within  a  reasonable  time,  the  vendor  proposes 
to  deliver  and  the  vendee  refuses  to  accept,  the  vendor  can  recover 
damages.  He  can  properly  aver  and  prove  that  he  was  ready  and 
willing  to  deliver  according  to  the  terms  of  the  original  contract.  He 
shows  that  he  was  so,  but  that  he  did  not  offer  to  deliver  within  the 
agreed  time  because  he  was  within  such  time  requested  by 
the  vendee  not  to  do  so.  In  such  case  it  is  said  that  the  original  con- 
tract is  unaltered,  and  that  the  arrangement  has  reference  only  to  the 
mode  of  performing  it.  But,  it  the  alteration  of  the  period  of  delivery 
were  made  at  the  request  of  the  vendor,  though  such  request  were 
made  during  the  agreed  period  for  delivery,  so  that  the  vendor  would 
he  obliged,  if  he  sued  for  a  non-acceptance  of  an  offer  to  deliver  after 
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the  agreed  period,  to  rely  upon  the  assent  of  the  vendee  to  his  re- 
quest, he  could  not  aver  and  prove  that  he  was  ready  and  willing  to 
deliver  according  to  the  terms  of  the  original  contract.  The  statement 
shows  that  he  was  not.  He  would  be  driven  to  rely  on  the  assent  of 
the  vendee  to  a  substituted  time  of  delivery,  that  is  to  say,  to  an  altered 
contract  or  new  contract.  This  he  cannot  do  so  as  to  enforce  his 
claim.  This  seems  to  be  the  result  of  the  cases  which  are  summed  up 
in  Hickman  v.  Saynes  (a). 

In  the  present  case,  the  plaintiffs  cannot  prove  that  they  were  ready 
and  willing  to  deliver  the  disputed  iron  in  July.  They  cannot  say 
that,  being  so  ready,  they  withheld  an  offer  to  deliver  in  July  at  the 
request  of  the  defendant  made  in  July.  The  day  after  the  end  of  July 
they  could  not  have  insisted  on  an  acceptance  of  iron  then  offered  to 
the  defendant.  They  attempt  to  enforce  an  offer  of  delivery  made  in 
October  by  means  of  an  alleged  request  then  made  by  the  defendant 
to  forward  iron  assented  to  by  them. 

Inasmuch  as  they  cannot  rely  upon  their  readiness  and  willingness 
to  deliver  according  to  the  terms  of  the  original  contract,  because  they 
were  not  so  ready  and  willing,  they  are  logically  driven  to  rely  upon 
the  subsequent  request  of  the  defendant,  either  as  a  proposed  alterna- 
tion of  a  term  of  the  original  contract,  or  as  a  request  upon  which  to 
hang  a  new  contract  to  accept.  But  as  the  request  was  merely 
verbal  the  undertaking  sought  to  be  founded  on  it  cannot  be  enforced. 

As  to  the  suggestion  that  there  was  such  a  delivery  and  accept- 
ance according  to  the  terms  of  a  new  contract  as  can  support  an 
action  for  goods  sold  and  delivered,  we  think  there  was  no  sufficient 
evidence  of  such  a  delivery  and  acceptance. 

We  are  therefore  of  opinion  that  the  rule  must  be  discharged. 

Hide  discliarged. 


BILBOROUGH  v.  HOLMES. 

In  the  High  Court  of  Justice,  December  16,  1876. 

[Reported  in  Law  Reports,  5  Chancery  Division,  255.] 

Claims  in  an  administration  action  by  Amiel,  Priest,  and  Stoney. 

Prior  to  the  16th  of  April,  1872,  John  Holmes,  the  testator  in  the 
cause,  and  one  George  Exley,  carried  on  in  partnership  at  Leeds  the 
business  of  bankers,  under  the  firm  of  John  Holmes  &  Co.,  and  by  the 
name  of  the  Leeds  Mercantile  Bank. 

On  the  16th  of  April,  two  new  partners,  Woodhead  and  Joseph 
Holmes,  were  admitted  into  the  firm.    Notice  of  the  admission  of  the 

(a)  Law  Kep.  10  C.  P.  598. 
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new  partners  as  members  of  the  firm  was  given  by  circular  to  all  the 
customers  of  the  bank,  including  the  present  claimants,  and  the  busi- 
ness was  carried  on  by  the  old  and  new  partners  together. 

On  the  29th  of  April,  1872,  the  testator  died ;  his  death  was  adver- 
tised in  the  newspapers,  and  the  usual  statutory  advertisements  for 
creditors  on  his  estate  were  issued ;  and  it  appeared  that  although  the 
present  claimants  did  not  see  these  advertisements,  they  in  fact  knew 
of  his  death,  and  made  no  claims  against  his  estate  until  those  here- 
inafter mentioned. 

After  the  testator's  death  the  business  was  carried  on  under  the 
same  firm  by  Exley,  Woodhead,  and  Joseph  Holmes,  till  the  23rd  of 
May,  1874,  when  Exley  also  died,  and  from  that  time  the  business 
was  carried  on  by  Woodhead  and  Joseph  Holmes,  still  under  the  firm 
of  John  Holmes  &  Co.,  dovni  to  December,  1875,  when  the  firm 
stopped  payment  and  went  into  liquidation. 

The  bank,  which  was  chiefly  a  deposit  bank,  was  in  the  habit  of  re- 
ceiving moneys  from  customers  on  deposit,  and  paying  interest  for 
the  same.  Whenever  a  customer  paid  in  money  to  a  deposit  account 
the  bank  gave  him  a  receipt  or  deposit  note  in  the  following  form : — 

"  Received  from  .  .  .  the  sum  of  .  .  .  sterling  to  the  credit  of  .  .  . 
deposit  account  with  the  Leeds  Mercantile  Bank,  subject  to  .  .  . 
notice  of  withdrawal. 

«  John  Hohnes  &  Co." 

"  This  deposit  receipt  to  be  given  up  on  ■withdrawal  of  the  whole  or 
any  part  of  the  deposit." 

When  a  depositor  drew  out  of  the  bank  any  portion  of  his  deposit, 
or  paid  in  any  further  sum  to  his  deposit  account,  he  always  gave  up 
his  old  deposit  note,  and  received  a  fresh  note  precisely  in  the  same 
form  for  the  amount  then  standing  to  his  credit,  and  these  notes 
were,  both  before  and  after  the  death  of  the  testator  and  down  to  the 
stoppage  of  the  bank,  signed  "John  Holmes  &  Co."  Moreover, 
whenever  any  interest  on  a  deposit  note  was  credited  to  a  depositor 
and  not  drawn  out,  a  fresh  deposit  note  was  given  to  him  in  lieu  of 
the  old  one,  and  the  old  one  was  cancelled. 

All  the  holders  of  deposit  receipts,  including  the  present  claimants, 
proved  ia  the  bankruptcy  against  Woodhead  and  Joseph  Holmes  for 
the  amount  of  the  principal  moneys  and  interest  due  on  their  deposit 
notes  and  they  each  supported  his  claim  by  an  aflldavit  that  Wood- 
head  and  Joseph  Holmes  were  justly  and  truly  indebted  to  them  in  the 
sum  specified  "  for  money  lent  and  advanced  by  me  to  the  said  debtors," 
for  which  sum  they  had  not  "  had  or  received  any  satisfaction  or 
security  except  the  following  deposit  receipt."     They   then    each 
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scheduled  a  deposit  note  signed  "John  Hohnes  &  Co.,"  that  in  Priest's 
case  being  dated  the  1st  of  July,  1875,  that  in  Stoney's  case,  the  13th 
of  November,  1873,  and  those  in  Amiel's  case,  May  and  October,  1866, 
and  July,  1870. 

And  they  all,  on  the  25th  of  May,  1876,  received  a  dividend  of  2s. 
6<f .  ia  the  pound  upon  the  amount  of  their  proofs  ;  but  the  claimants 
now  deposed  that  at  the  time  they  made  their  affidavits  iu  proof  of 
their  claicas  against  the  estates  of  Woodhead  and  Joseph  Holmes, 
they  did  not  intend  to  do,  nor  did  they  understand  that  they  were 
doing,  anything  which  could  be  construed  into  an  election  by  them  of 
a  remedy  against  the  estates  of  the  bankrupts  in  lieu  of  their  claims 
against  the  testator. 

The  present  action  having  been  brought  in  December,  1875,  by  the 
executors  of  John  Holmes'  will  against  the  persons  beneficially  inter- 
ested thereunder,  for  the  administration  of  his  real  and  personal  es- 
tate, the  usual  advertisements  were  issued  for  creditors  of  the  estate. 
In  reply  to  these  advertisements,  the  persons  who  held  deposit  notes 
of  the  bank  at  the  time  of  the  testator's  death  sent  in  claims  against 
his  estate  for  the  amounts  remaining  due  to  them  upon  their  deposit 
notes.  Upon  the  claims  so  sent  in,  three  classes  of  questions  arose 
and  were  submitted  to  the  Court  upon  a  representative  case  selected 
from  each  class  of  claimants. 

The  first  case  was  that  of  Miss  Amiel,  who  had  not  altered  the 
amount  of  her  deposit.  She  was  the  holder  of  three  deposit  notes 
given  to  her  upon  deposits  made  in  1866  and  1870,  during  the  life- 
time of  the  testator  and  before  Woodhead  and  Joseph  Holmes  became 
partners,  and  she  had  neither  increased  nor  diminished  the  amount 
of  her  deposits,  but  had  regularly  received  interest  upon  them  from 
the  old  and  new  partners  down  to  the  stoppage  of  the  bank. 

The  second  case  was  that  of  Mr.  Priest,  who  had  increased  the 
amount  of  his  deposit.  He  had  made  a  deposit  of  186?.,  and  received 
a  note  for  that  amount  in  January,  1872,  during  the  lifetime  of  the 
testator,  and  when  he  and  Exley  were  the  only  members  of  the  firm^ 
and  after  the  testator's  death  he  from  time  to  time  deposited  additional 
moneys,  continuing  to  do  so  after  Woodhead  and  Joseph  Holmes  had 
become  the  only  members,  and  on  each  occasion  he  received  a  fresh 
deposit  note  for  the  aggregate  amount  of  his  deposit.  The  deposit 
note  he  held  at  the  time  the  firm  stopped  payment  was  for  254Z.,  and 
he  claimed  the  186?.  due  at  the  testator's  death. 

The  third  case  was  that  of  Mr.  Stoney,  who  had  diminished  the 
amount  of  his  deposit.  He  was  at  the  time  of  the  testator's  death  the 
holder  of  a  deposit  note  for  720?.,  given  when  the  testator  and 
Holmes  were  the  only  partners.  In  August,  1872,  when  Exley, Wood- 
head,  and  Joseph  Holmes  were  the  partners,  he  withdrew  100?.  and 
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received  a  fresh  note  for  620?.,  and  he  withdrew  a  further  100?.  in  the 
following  November,  receiving  from  the  same  three  partners  a  note 
for  520?.    He  also  received  interest  until  the  stoppage  of  the  firm. 

It  did  not  appear  that  any  deposit  receipts  were  given  between  the 
admission  of  Woodhead  and  Joseph  Hohnes  and  the  death  of  the 
testator. 

Robinson,  Q.  C,  and  Nortkmore  Lawrence,  for  the  claimants  in  each 
case : — 

None  of  the  claimants,  in  proving  against  the  estate  of  the  bank- 
rupts, had  any  intention  of  accepting  a  remedy  against  that  estate  in 
lieu  of  the  liability  of  the  estate  of  the  testator,  nor  did  their  so  prov- 
ing have  the  effect  of  releasing  his  estate :  Winter  v.  Innes  (a)  SleecKs 
Case  (b) ;  KeUocKd  Case  (c) ;  Ex  parte  Cama  {d)  ;  Bedford  v.  Deakin 
(e).  If  not,  there  is,  as  regards  Miss  Amiel's  case,  nothing  but  her 
leaving  her  money  in  the  bank  and  continuing  to  receive  interest  from 
the  new  firm  upon  what  she  lent  to  the  old  firm,  and,  as  regards 
Stoney's  and  Priest's  cases,  the  additional  fact  that  they  took  new 
deposit  notes  upon  altering  the  amount  of  their  deposits. 

This  receipt  of  interest,  however,  did  not  deprive  Miss  Amiel  of  her 
right  against  the  estate  of  the  testator.  In  Daniel  v.  Cross  (f),  where 
the  new  partners  re-issued  the  notes  of  the  former  partnership,  the  as. 
sets  of  the  deceased  partner  were  held  not  to  be  discharged  by  the 
receipt  of  interest  from  the  surviving  and  new  partners,  and  this  is  a 
distinct  authority  on  that  point  in  favor  of  the  claimant  in  Amiel's 
case.  Again,  the  leaving  of  money  by  a  creditor  of  a  bank  in  the  hands 
of  the  surviving  partners  does  not  constitute  a  new  contract,  or  operate 
as  a  relinquishment  of  the  old  security :  SleecKs  Case  (5). 

Nor,  as  regards  the  other  two  cases,  is  the  taking  a  new  security 
enough,  without  agreement  express  or  implied,  to  discharge  the  old 
firm :  Harris  v.  Farwett  [g) ;  Lrndley  on  Partnership  {h)  ;  Swire  v, 
Redman  (i).  These  deposit  notes  are  not,  however,  "  securities."  In 
Hopkins  v.  Abbott  (j),  their  nature  was  considered,  and  it  was  held 
that  they  are  not  securities  for  money,  but  simply  acknowledgments 
of  indebtedness.  The  acceptance  of  a  fresh  deposit  note  could  not, 
therefore,  operate  as  a  change  of  security.  The  question,  however, 
is  one  of  intention  to  release ;  Lindley  on  Partnership  (k) ;  and  the 
evidence  entirely  negatives  any  such  intention  ;  while  there  has  been 
no  such  laches  on  the  part  ot  any  of  the  claimants  as  to  deprive  them 
of  their  rights  :    Winter  v.  Innes  (l). 

W.  Pearson,  Q.  C,  and  Freeling,  for  the  defendants,  the  persons 
benefically  interested  in  the  estate  of  the  testator  John  Holmes  : — 


(a)  4  My.  &  Cr.  101,  108,  109.        (6)  1  Mer.  539,  568.        (c)  Law  Rep.  3  Ch.  769. 
id)  Law  Rep.  9  Ch.  686.  (e)  2  B.  &  A.  210.  (/)  3  Ves.  277. 

(g)  15  Beav.  31.  (h)  3rd  Ed.  p.  462.  (t)  1  Q.  B.  D.  536. 


Law  Rep.  9  Ch.  686.  (e)  2  B.  &  A.  210.  (/)  3  Ves.  277. 

15  Beav.  31.  (h)  3rd  Ed.  p.  462.  (t)  1  Q.  B.  D. 

0)  Law  Rep.  19  Eq.  222.  (k)  3rd  Ed.  p.  459.  (I)  4  My.  &  Or.  101 
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In  all  three  cases  there  has  been  a  complete  novation,  and  a  substitu- 
tion of  new  debtors  in  the  place  of  the  old.  Secondly,  there  has  been 
such  laches  on  the  part  of  all  the  claimants  as  to  disentitle  them  to 
relief  in  equity.  The  claims  are  mere  equitable  claims,  and  the  debts 
in  respect  of  which  they  are  made  were  never  the  debts' of  "Woodhead 
and  Joseph  Holmes  at  all.  It  is  not  a  question  of  mtention,  but  of  the 
construction  which  the  law  will  put  upon  the  acts  of  the  parties,  and 
it  is  simply  whether  B.  is  substituted  as  the  debtor  in  respect  of  a 
debt  incurred  by  A. :  Hart  v.  Alexander  (a) ;  Lmdley  on  Partnership 
{b).  Swire  v.  Redman  has  no  bearmg  upon  the  question,  and  Hopkins 
v.  Abbott  is  inapplicable,  while  all  the  other  cases  cited  on  behalf  of 
the  claimants  are  cases  in  which  surviving  joint  debtors  were  held 
liable,  and  there  was  no  question  of  the  introduction  of  anew  partner. 
That  is  the  fallacy  on  which  the  argument  for  the  claunant  has  pro- 
ceeded. Neither  Woodhead  nor  Joseph  Holmes  were  partners  when 
these  Habilities  were  incurred,  and  the  distinction  is  plain  between  the 
case  of  a  creditor  continuing  to  deal  with  a  person  who  is  a  surviving 
joint  debtor,  and  that  of  a  creditor  dealing  with  a  stranger  who  was 
never  a  jomt  debtor  at  all.  In  the  former  there  is  not,  and  m  the  lat- 
ter there  is  novation,  and  the  acceptance  of  a  new  debtor  in  substitu- 
tion for  the  old  :  In  Re  National  Praoincial  Society  (e)  /  In  re  Inter- 
national Life  Assurance  Society  (d) ;  In  re  Times  Life  Assurance 
Society  (e)  /  In  re  Anchor  Assurance  Society  (f) ;  In  re  Medical,  die, 
Assurance  Society  (g).  These  are  cases  of  insurance  companies,  but  the 
principles  involved  are  precisely  the  same,  and  they  are  further  illus- 
trated by  the  cases  of  Eoans  v.  Lrummond  (h),  ReedY.  White  (i)  and 
Thompsons.  Rercival  (j). 

The  doctrine  of  novation  is,  in  fact  drawn  from  the  Civil  Law,  and 
both  before  and  after  Justinian  the  Romans  were  familiar  with  the 
principle  that  if  a  creditor  stipulate  with  a  stranger  for  the  payment 
of  his  debt,  that  is  novation;  but  without  the  introduction  of  the 
stranger  there  must  be  a  new  term  or  a  new  condition  of  the  contract 
in  order  to  create  novation :  Gains,  Commentaries  (Book  m.  ss.  176, 
177) ;  Justinian's  Inst.  Book  in.  tit  30,  pi.  3,  4,  5 ;  and  Pothier's  Pan- 
dects, Book  xLvi.  Moreover,  although  all  these  debts  were  the  debts 
of  the  testator  and  Exley,  all  the  claimants  have  proved  in  the  bank- 
ruptcy against  "Woodhead  and  Joseph  Holmes  as  upon  legal  debts 
contracted  by  them,  and  none  of  those  debts,  if  founded  on  contracts 
entered  into  by  the  testator  and  Exley,  could  have  been  admitted  to 
proof  as  debts  legally  due  from  Woodhead  and  Joseph  Holmes  unless 
the  estates  of  the  original  debtors  had  been  discharged.    This  alone  is 

(a)  2  M.  &W.  484;  s.c.  7  Car.  &  P.  746.  (6)  3rd  Ed.  p.  597. 

(c)  Law  Kep.  9  Eq.  306.  (d)  Ibid.  316.  (e)  Ibid.  5  Ch.  381. 

(/)  Ibid.  632.  (g)  Ibid.  6  (Jh.  362.  (h)  4  Esp.  89. 

(i)  5  Esp.  122.  U)  5  B.  &  Ad.  925. 
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fatal  to  these  claims :  Forth  v.  Stanton  (a) ;  Cvxon  v.  Chadley  {b)  ; 
Wharton  v.  Walker  (c)  ;  Addison  on  Contracts  (d).  These  claimants 
had  all  notice  of  the  death  of  the  testator,  and  the  change  in  the  firm. 

They  were  then  proceeding  to  argue  the  question  of  laches  when 
they  were  stopped  by  the  court. 

Bickinson,  Q.  C,  and  Homer,  for  the  plaintiffs,  the  trustees  of  the 
will  of  the  testator. 

BoUnson  in  reply  : — 

The  proof  against  the  estates  of  Woodhead  and  Joseph  Holmes  was 
not  enough  to  deprive  the  claimants  of  the  rights  which  they  had 
against  the  estate  of  the  testator.  The  effect  of  the  notices  given 
when  the  new  partners  were  taken,  and  of  the  subsequent  dealings  of  the 
depositors  with  the  new  firm,  was  to  substitute  the  liability  of  all  the 
four  members  of  the  new  firm  for  the  liability  of  the  two  members  of 
the  old  firm.  There  can  be  no  novation  without  an  intention  to  nov- 
ate on  the  part  of  the  creditor ;  Pothier's  Pandects  (e) ;  and  the  case 
is  on  all  fours  with  Harris  v.  Farwdl  {/) ;  and  Ha/rt  v.  Alexander  {g). 

Hall,  V.  C.  :— 

As  regards  the  second  and  third  of  these  claims,  being  the  cases  in 
which  new  deposit  notes  were  given,  I  think  the  contention  is  estab- 
lished that  the  new  partners  only  were  liable.  It  has  been  argued 
that  the  giving  up  of  the  old  notes  and  the  receiving  the  new  ones 
was  a  matter  of  form  only ;  and  that  the  original  liability  was  in- 
tended to  and  did  continue  notwithstanding.  But  the  circular  stated 
that  the  new  partners  would  carry  on  the  business  in  the  old  name, 
and  the  new  notes  were  given  after  such  new  partners  had  become 
the  sole  surviving  members  of  the  firm.  And  accordingly  the  under- 
taking of  the  UabUities  of  the  old  firm  by  the  new  members  of  the 
firm  supplied  a  good  consideration  for  giving  up  the  claim  upon  the 
old  partners.  That  being  so,  it  is  quite  impossible  to  hold  that  in 
these  cases  the  old  liability  continued;  a  new  liability  was  substituted 
for  the  original  liability. 

The  case  of  Miss  Amiel  is  somewhat  different  from  the  other  two 
cases.  After  the  death  of  John  Holmes  she  continued  to  receive  in- 
terest from  Exley  (the  survivor  of  the  two  partners  originally  liable) 
and  the  two  new  partners,  and  after  Exiey's  death  from  the  two  new 
partners  alone  ;  that  is,  from  two  persons  not  originally  liable  to  her. 
The  new  partners  being  treated,  and  treating  themselves  as  liable  to 
satisfy  these  claims,  they  cannot,  I  think,  be  considered  as  paying  in- 
terest on  behalf  of  the  representatives  of  John  Holmes,  the  deceased 

(a)  1  Wms.  Saund.  209  a,  211.  (6)  3  B.  &  C.  591, 595.         (c)  4  B.  &  C.  163. 

id)  7th  Ed.  p.  272  et  seq.         (e)  Book  xM.  sect.  20.  it)  15  Beav.  31. 

(?)  2  M.  &  W.  484;  s.  c.  7  Car.  &  P-  746. 
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partner,  but  must  be  taken  to  have  paid  it  entirely  on  their  own  ac- 
count. Moreover,  the  proof  in  the  bankruptcy  was  in  all  three  eases 
solely  against  the  estates  of  Woodhead  and  Joseph  Holmes,  and  was 
not,  as  in.  Harris  v.  FarweU  (a),  "  for  money  had  and  received  to  and 
for  the  use  of  "  the  creditors,  but  was  for  «  money  lent  and  advanced  " 
to  the  bankrupts.  This  is,  in  my  opinion,  quite  sufficient  to  show, 
without  any  renewal  of  the  deposit  notes,  that  there  was  an  accept- 
ance of  the  liability  of  the  bankrupts,  and  a  release  of  the  former 
members  of  the  firm.  This  distinguishes  the  case  from  Harris  v. 
FarweU,  and  I  must  hold  that  Miss  Amiel,  by  her  receipt  of  interest 
and  her  mode  of  proof  against  the  bankrupt's  estate,  has  accepted 
them  as  her  debtors  in  lieu  of  the  testator  (5),  and  consequently  that 
her  claims,  as  weU  as  the  two  others,  must  be  disallowed ;  I  make 
no  order  as  to  costs. 


WILLIAM  GRAY  v.  OLIVER  GARDNER  AND  OTHERS. 

SuPEBME  Judicial  Coubt  of  Massachusetts,  Mabch  Teem,1821. 
[_B,eported  in  17  McLssachusetts  Reports,  188  (c).] 

Assumpsit  on  a  written  promise  to  pay  the  plaiutifif  5198  dollars, 
87  cents,  with  the  following  condition  annexed,  viz.,  "  on  the  condi- 
tion that  if  a  greater  quantity  of  sperm  oil  should  arrive  in  whaling 
vessels  at  Nantucket  and  New  Bedford,  on  or  between  the  first  day  of 
April  and  the  first  day  of  October  of  the  present  year,  both  inelusive> 
than  arrived  at  said  places  in  whaling  vessels  on  or  within  the  same 
term  of  time  the  last  year,  then  this  obligation  to  be  void,"  Dated 
April  14, 1819. 

The  consideration  of  the  promise  was  a  quantity  of  oil  sold  by  the 
plaintifif  to  the  defendants.  On  the  same  day  another  note  uncondi- 
tional had  been  given  by  the  defendants  for  the  value  of  the  oil,  esti- 
mated at  sixty  cents  per  gallon ;  and  the  note  in  suit  was  given  to 
secure  the  residue  of  the  price,  estimated  at  eighty-five  cents,  to  de- 
pend on  the  contingency  mentioned  in  the  said  condition. 

At  the  trial  before  the  Chief  Justice,  the  case  depended  upon  the 
question  whether  a  certain  vessel,  called  the  Lady  Adams,  with  a  cargo 

(a)  15  Beav.  31. 

(6)  Upon  the  principle  of  election,  the  testator  and  the  bankrupt  not  having  been 
jointly  liable  to  the  creditor,  and  the  creditor  therefore  being  bound  to  choose  which 
of  the  parties  she  would  hold  liable.  "Where  a  man  has  an  option  to  choose  one  or 
other  of  two  inconsistent  things,  when  once  he  has  made  his  election  it  cannot  be 
retracted,  it  is  final  and  cannot  be  altered.  '  Quod  semel  placuit  in  electionibus, 
amplius  displicere  non  potest.'  That  is  Coke  upon  Littleton  (146  a.),  and  I  do  not 
doubt  that  there  are  many  older  authorities  to  the  same  effect.  When  once  there  has 
been  an  election  to  do  one  of  the  two  things  you  cannot  retract  it  and  do  the  other 
thing ;  the  election  once  made  is  finally  made."  Per  Lord  Blackburn,  in  Scarf  v. 
Jardine,  7  App.  Cas.  360.    Ed. 

(c)  Langdell's  Cases  on  Contracts,  2nd  Edit.  785. 

Vol.  11—27 
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of  oil,  arrived  at  Nantucket  on  the  first  day  of  October,  1819,  about 
which  fact  the  evidence  was  contradictory.  The  judge  ruled  that  the 
burden  of  proving  the  arrival  within  the  time  was  on  the  defendants ; 
and  further  that,  although  the  vessel  might  have,  within  the  time, 
gotten  within  the  space  which  might  be  called  Nantucket  Roads,  yet 
it  was  necessary  that  she  should  have  come  to  anchor,  or  have  been 
moored,  somewhere  within  that  space  before  the  hour  of  twelve  fol- 
lowing the  first  day  of  October,  in  order  to  have  arrived  within  the 
meaning  of  the  contract. 

The  opinion  of  the  Chief  Justice  on  both  these  points  was  objected 
to  by  the  defendants,  and  the  questions  were  saved.  If  it  was  wrong 
on  either  point,  a  new  trial  was  to  be  had ;  otherwise  judgment  was 
to  be  rendered  on  the  verdict,  which  was  found  for  the  plaint- 
iff. 

Whitman,  for  the  defendants.  As  the  evidence  at  the  trial  was 
contradictory,  the  question  on  whom  the  burden  of  proof  rested  be- 
came important.  "We  hold  that  it  was  on  the  plaintifif.  This  was  a 
condition  precedent.  Until  it  should  happen,  the  promise  did  not 
take  effect.  On  the  occurrence  of  a  certain  contingent  event,  the  prom- 
ise was  to  be  binding,  and  not  otherwise.  To  entitle  himself -to  en- 
force the  promise,  the  plaintiff  must  show  that  the  contingent  event 
has  actually  occurred. 

On  the  other  point  saved  at  the  trial,  the  defendants  insist  that  it 
was  not  required  by  the  terms  of  this  contract  that  the  vessel  should 
be  moored.  It  is  not  denied  that  such  would  be  the  construction  of 
a  policy  of  insurance  containing  the  same  expression.  But  every  con- 
tract is  to  be  taken  according  to  the  intention  of  the  parties  to  it,  if 
such  intention  be  legal  and  capable  of  execution.  The  contempla- 
tion of  parties  to  a  policy  of  insurance  is,  that  the  vessel  shall  be  safe 
before  she  shall  be  said  to  have  arrived.  So  it  is  in  some  other  mari- 
time contracts.  But  in  that  now  in  question,  nothing  was  in  the 
minds  of  the  parties,  but  that  the  fact  of  the  arrival  of  so  much  oil 
should  be  known  within  the  time  limited.  The  subject-matter  in  one 
case  is  safety,  in  the  other  it  is  information  only.  In  this  case  the 
vessel  would  be  said  to  have  arrived,  in  common  understanding,  and 
according  to  the  meaning  of  the  parties. 

JF'.  C.  Gray,  for  the  plaintiff. 

Paekee,  C.  J.  The  very  words  of  the  contract  show  that  there 
was  a  promise  to  pay,  which  was  to  be  defeated  by  the  happening 
of  an  event,  viz.,  the  arrival  of  a  certain  quantity  of  oil,  at  the  speci- 
fied places,  in  a  given  time.  It  is  like  a  bond  with  a  condition  :  if 
the  obligor  would  avoid  the  bond,  he  must  show  performance  of  the 
condition.  The  defendants,  in  this  case,  promise  to  pay  a  certain 
sum  of  money,  on  condition  that  the  promise  shall  be  void  on  the 
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happening  of  an  event.  It  is  plain  that  the  burden  of  proof  is  upon 
them;  and  if  they  fail  to  show  that  the  event  has  happened,  the 
promise  remains  good. 

The  other  point  is  equally  clear  for  the  plaintiff.  Oil  is  to  arrive 
at  a  given  place  before  twelve  o'clock  at  night.  A  vessel  with  oil 
heaves  in  sight,  but  she  does  not  come  to  anchor  before  the  hour  is 
gone.  In  no  sense  can  the  oil  be  said  to  have  arrived.  The  vessel  is 
coming  until  she  drops  anchor,  or  is  moored.  She  may  sink,  or  take 
fire,  and  never  arrive,  however  near  she  may  be  to  her  port.  It  is  so 
in  contracts  of  insurance :  and  the  same  reason  applies  to  a  case  of 
this  sort.  Both  parties  put  themselves  upon  a  nice  point  in  this  con- 
tract ;  it  was  a  kind  of  wager  as  to  the  quantity  of  oil  which  should 
arrive  at  the  ports  mentioned  before  a  certain  period.  They  must  be 
held  strictly  to  their  contract,  there  being  no  equity  to  interfere  with 
the  terms  of  it. 

Judgment  on  the  verdict. 


PARKER  V.  IBBETSON. 

In  the  Common  Pleas,  Apkil  28, 1858. 

[  Seported  in  4  Common  Bench  Reports,  New  Series,  346.] 

This  was  an  action  against  the  defendant  for  wrongfully  discharg- 
ing the  plaintiff  from  his  service. 

The  first  count  of  the  declaration  stated,  that,  by  agreement  be- 
tween the  plaintiff  and  the  defendant,  the  plaintiff  agreed  to  serve  the 
defendant  for  one  whole  year  in  the  capacity  of  agent  or  representa- 
tive in  the  defendant's  business  of  a  manufacturer  of  woollen  and  mo- 
hair cloths,  at  a  salary  of  1501.  per  annum ;  that  the  plaintiff  duly 
entered  upon  the  said  service ;  and  that,  although  the  plaintiff  had 
always  been  ready  and  willing  to  continue  in  such  service  on  the 
terms  aforesaid,  yet  the  defendant,  before  the  expiration  of  the  said 
year,  refused  thenceforth  to  allow  the  plaintiff  to  continue  in  his  said 
service,  and  then  wrongfully  discharged  him  therefrom  without  any 
reasonable  cause. 

The  declaration  also  contained  counts  for  money  paid,  and  for  money 
found  to  be  due  upon  accounts  stated. 

The  defendant  pleaded  several  pleas;  amongst  others, — first,  a 
traverse  of  the  agreement  alleged  in  the  first  count, — fifthly,  to  the 
first  count,  that  the  plaintiff  became  and  was  the  agent  to  the  de- 
fendant, as  in  that  count  mentioned,  upon  certain  terms  and  accord- 
ing to  a  certain  condition  annexed  to  the  said  contract  by  the  general 
usage  and  custom  in  that  behalf  of  and  in  the  trade  and  business  in 
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which  the  plaintiff  was  so  employed  as  aforesaid,  that  is  to  say,  that 
either  of  the  said  parties  might  determine  the  said  service,  upon  giving 
to  the  other  of  them  one  calendar  month's  notice  of  his  intention  to  do 
so,  the  plaintiflf ,  in  the  event  of  the  said  service  so  being  determined,  and 
upon  the  determination  thereof,  becoming  and  being  entitled  to  claim 
from  the  defendant  a  proportionate  part  of  his  wages  or  salary  afore- 
said up  to  the  expiration  of  such  notice,  and  to  the  time  of  such  de- 
termination of  the  said  service:  Averment,  that  theretofore,  and 
one  calendar  month  before  the  defendant  put  an  end  to  the  said  ser- 
vice, or  refused  to  suffer  or  permit  the  said  plaintiff  to  continue  in 
his  said  service,  and  discharged  the  plaintiff  therefrom,  he,  the  de- 
fendant, gave  to  the  plaintiff  one  calendar  month's  notice  of  his,  the 
defendant's,  intention  to  put  an  end  to  the  said  service,  and  to  dis- 
charge the  plaintiff  therefrom ;  and  that  the  defendant  at  and  after 
the  expiration  of  the  said  calendar  month  refused  to  allow  the  plaint- 
iff to  continue  in  his,  the  defendant's,  said  service,  and  discharged 
the  plaintiff  therefrom, — which  was  the  said  alleged  breach  of  con- 
tract in  the  first  count  mentioned.    Issue  thereon. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  sittings  in  London 
after  last  Michaelmas  Term.  It  appeared  that  the  defendant,  who 
was  a  woollen-merchant  at  Leeds,  having  a  place  of  business  in  Lon- 
don, engaged  the  plaintiff  to  serve  him  in  the  capacity  of  agent  or 
representative  there,  upon  the  terms  contataed  in  the  following  mem- 
orandum : — 

"  Memorandum  of  agreement  made  between  Henry  Ibbetson  &  Co., 
of  Leeds,  of  the  first  part,  and  Richard  Awood  Parker,  of  &o.,  of  the 
second  part :  The  aforesaid  Richard  Awood  Parker  engages  to  serve 
the  said  Henry  Ibbetson  &  Co.  as  agent  or  representative,  at  the  salary 
of  150Z.  per  annum  in  consideration  thereof.  Also  provided  at  the  end 
of  the  year  the  said  H.  Ibbetson  &  Co.  find  the  said  Richard  Awood 
Parker  has  done  sufficient  business  to  justify  them  in  recompensing  by 
making  up  his  salary  to  ISOL,  to  do  so,  being  a  donation  of  301.,  to  his 
present  stipulated  amount  of  150Z.  As  witness  our  hands  this  30th 
day  of  January,  1857. 

(signed)  "  Henry  Ibbetson  &  Co. 

«  Richard  Awood  Parker." 

The  plaintiff  continued  in  the  service  of  the  defendant  under  this 
agreement  until  the  1st  of  August  (receiving  his  salary  monthly), 
when  the  defendant  gave  him  a  month's  notice  to  quit.  For  this  dis- 
missal, which  the  plaintiff  contended  was  wrongful,  and  in  contraven- 
tion of  the  agreement,  the  present  action  was  brought. 

On  the  part  of  the  defendant,  several  witnesses  were  called  to  prove 
a  custom  in  the  particular  trade  to  dismiss  at  a  month's  notice,  though 
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the  engagement  was  at  a  yearly  salary :  and  it  was  proved  that  one 
house  of  great  eminence  adopted  a  form  of  hiring  to  exclude  the  cus- 
tom for  a  month's  notice  :  but  some  of  the  witnesses,  on  cross  exami- 
nation, said  they  had  never  known  an  instance  of  a  clerk  having  been 
dismissed  at  a  month's  notice,  where  the  agreement  stipulated  for  a 
bonus  for  good  conduct  at  the  end  of  the  year  (a). 

The  jury  found, — first,  that  the  custom  was  proved, — secondly,  that 
the  hiring  was  a  special  hiring,  to  which  the  custom  did  not  apply ; 
and  thereupon  they  found  for  the  plaintiff,  damages  101. 

Hugh  Sill,  Q.  C,  in  Hilary  Term  last,  obtained  a  rule  nisi  to  enter 
a  verdict  for  the  defendant,  on  the  ground  that,  the  jury  having  found 
the  fact  of  the  existence  of  the  custom  for  the  defendant,  their  finding 
as  to  the  special  terms  of  the  contract  was  immaterial ;  or  for  a  new 
trial,  on  the  ground  of  misdirection,  inasmuch  as  it  was  not  a  question 
for  the  jury  whether  the  special  terms  of  the  contract  excluded  the 
custom,  but  the  construction  of  the  contract  was  for  the  court,  and 
according  to  the  true  construction,  the  custom  was  not  excluded. 

Pigott,  Serjt,  and  V.  Williams,  now  showed  cause.  No  leave  to 
enter  a  verdict  was  reserved,  consequently  the  most  the  defendant  can 
have  will  be  a  new  trial.  It  is  said  that  the  parties  were  bound  by  the 
custom,  notwithstanding  the  special  terms  of  the  agreement.  But,  by 
the  form  of  his  fifth  plea,  the  defendant  has  made  it  a  question  for  the 
jury ;  and  the  jury  have  disposed  of  it,  by  negativing  the  application 
of  the  custom  proved  to  the  particular  contract.  [Ceowdee,  J.  "What 
more  is  this  than  a  contract  of  hiring  for  a  year,  with  a  promise  of  a 
gratuity,  under  certain  conditions,  at  the  end  of  it  ?]  The  agreement 
contemplates  that  the  relation  of  master  and  servant  shall  endure  at  all 
events  until  the  end  of  the  year.  There  is  no  ambiguity  in  the  docu- 
ment :  no  exposition  can  be  admitted  to  contradict  or  vary  its  terms. 
No  doubt,  you  may  annex  an  incident  to  a  contract,  where  the  con- 
tract is  silent  upon  the  subject,  or  does  not  exclude  it.  But  a  party 
may  always  by  special  contract  waive  the  benefit  of  a  custom :  We^b 
V.  Plummer,  2  B.  &  Aid.  746 ;  Sutton  v.  Warren,  1  M.  &  W.  466.  In 
Spartali  v.  Benecke,  10  C.  B.  212,  222,  Wilde,  C.  J.,  says  :  "  The  rules, 
of  law  relating  to  the  admissibility  of  the  usages  of  trade  to  affect  the 
construction  of  written  contracts,  are  well  settled  ;  and  the  difficulty 
that  has  arisen  respecting  them  has  been,  in  their  application  to  the 
varied  circumstances  of  the  numerous  cases  in  which  the  discussion 
of  them  has  been  involved.  The  rules  of  evidence  applicable  to  the 
present  case,  are, — first,  that,  in  mercantile  contracts,  evidence  is  ad- 
missible to  prove  that  the  words  in  which  the  contract  is  expressed,  in 
the  particular  trade  to  which  the  contract  refers  are  used  in  a  peculiar 
sense,  and  different  from  the  sense  which  they  ordinarily  import, — 

(a)  The  summing  up  is  omitted.    Ed. 
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secondly,  that  evidence  of  usage  is  admissible  for  the  purpose  of  an- 
nexing incidents  to  the  contract  in  matters  upon  which  the  contract  is 
silent :  but  both  these  rules  are  subject  to  the  limitation  or  qualifica- 
tion, that  the  peculiar  sense  or  meaning  which  it  is  proposed  by  the 
evidence  to  attach  to  the  words  of  the  contract,  must  not  vary  or  con- 
tradict, expressly  or  by  implication,  the  terms  of  the  written  contract." 
[Cbowdee,  J.  What  is  there  here  to  show  that  the  parties  stipulated 
for  any  particular  determination  of  the  contract  ?]  The  proviso  shows 
that  they  contemplated  that  it  should  not  be  put  an  end  to  until  the 
expiration  of  the  year.  [Byles,  J.  It  shows  rather  that  they  con- 
templated the  probability  of  its  continuance  until  the  end  of  the  year.] 
In  the  case  of  a  clerk,  a  general  hiring  is  a  hiring  for  a  year :  Beeston 
V.  Collyer,  12  J.  B.  Moore,  552,4  Bingh.  309.  In  The  King  v.  Broit- 
wich,  3  M.  &  Selw.  243,  Lord  EUenborough  says  :  "  I  take  the  rule  of 
law  to  be,  that,  if  no  particular  time  is  expressed  for  the  continuance 
of  the  service,  or  is  reasonably  to  be  impUed,  a  hiring  for  a  year  is  to 
be  intended."  In  SneUing  v.  Lord  Huntingfield,  1  C.  M.  &  R.  20,  A. 
on  the  20th  of  July,  made  proposals  in  writing  (unsigned)  to  B.,  to 
enter  his  service  as  baUifE  for  a  year  :  B.  took  the  proposals  and  went 
away,  and  entered  into  A.'s  service  on  the  24th  of  July :  and  it  was 
held  that  this  was  a  contract  on  the  20th,  not  to  be  performed  within 
the  space  of  one  year  from  the  making,  and  within  the  4th  section  of 
the  Statute  of  Frauds.  In  Fawcett  v.  Cash,  5  B.  &  Ad.  908,  a  general 
hiring  of  a  warehouseman,  "  the  employer  engaging  to  pay  12^.  10s. 
per  month  for  the  first  year,  and  advance  10?.  per  annum  until  the 
salary  should  be  180?.,  was  held  to  be  a  hiring  for  a  year.  This  subject 
underwent  considerable  discussion  in  Baxter  v.  Nurse,  7  Scott  N.  R. 
801,  6  M.  &  G.  935.  Here,  all  the  witnesses  who  were  interrogated 
upon  the  subject  negatived  the  appUcation  of  the  custom  for  a  month's 
notice  to  the  case  of  an  agreement  with  the  special  stipulation  con- 
tained in  the  agreement  in  this  case.  If  this  be  a  question  for  the 
jury,  they  have  decided  it  for  the  plaintiff  (a). 
Hugh  HiU,  Q.C.,  and  BuILer,  were  not  called  upon. 

Ceowdee,  J.  I  am  of  opinion  that  this  rule  must  be  made  abso- 
lute. The  question  arises  in  an  action  brought  upon  an  agreement  en- 
tered into  between  a  clerk  or  servant  and  his  employer  in  a  certain  trade 
which  agreement  is  in  writing ;  and  the  contention  at  the  trial  was  as 
to  the  existence  of  the  custom  stated  in  the  fifth  plea,  and  its  appli- 
cation to  the  contract  before  the  court.  The  jury  were  asked  cer- 
tain questions,  and  invited  to  draw  certain  conclusions.    These  were, 

(a)  In  Addison  on  Contracts,  4th  edit.  430,  it  is  laid  down,  upon  the  authority  of 
a  case  of /o/iii80»  V.  Blenkensopp,  5  Jurist,  870,  that,  "If  the  contract  is  put  into 
writing,  the  customary  power  of  defeasance  is  impliedly  annexed  to  the  express 
terms  of  the  written  agreement,  unless  the  custom  is  excluded  by  express  words." 
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whether  the  custom  was  proved,  and  whether,  if  proved,  it  was  ap- 
plicable to  the  special  terms  of  this  contract.  On  the  part  of  the  de- 
fendant, it  is  contended  that  this  latter  was  not  a  question  for  the 
jury,  but  for  the  Court :  and  I  am  of  that  opinion.  Looking  at  the 
evidence,  it  seems  to  have  been  established  that  there  was  a  general 
custom  in  the  trade  that  a  yearly  hiring  might  be  put  an  end  to  by 
either  party  upon  a  month's  notice.  It  is  insisted  on  the  part  of  the 
plaintiff,  that,  assuming  such  a  custom  to  exist,  the  special  terms  of 
this  agreement  exclude  the  application  of  it  to  this  case.  It  seems  to 
me  that  there  is  no  foundation  for  that  argument.  The  first  part  of 
the  contract  amounts  simply  to  an  engagement  on  the  part  of  the 
plaintiff  to  serve  the  defendant  as  agent  at  the  salary  of  150?.  per  an- 
num :  then  follows  a  proviso,  that  if,  "  at  the  end  of  the  year  the 
said  Henry  Ibbetson  &  Co.  (the  defendant)  find  the  said  R,  A.  Parker 
(the  plaintiff)  has  done  sufficient  business  to  justify  them  in  recom- 
pensing by  making  up  his  salary  to  180?.,  to  do  so,  being  a  donation 
of  30?.  to  his  present  stipulated  amount  of  150?."  Reading  this 
agreement, — and  its  construction  is  for  the  Court,  and  not  for  the 
jury,  — ^it  seems  to  me  to  be  simply  an  agreement  for  a  yearly  hiring 
at  a  yearly  salary ;  and  that  there  is  nothing  in  the  proviso  to  alter 
the  nature  and  character  of  the  agreement :  it  is  a  mere  statement 
that  the  defendant  will  at  the  end  of  the  year,  if  he  shall  see  fit,  make 
the  plaintiff  a  present  of  30?.  It  is  clear  that  this  30?.  could  not  have 
been  recovered  by  action,  if  the  service  had  lasted  until  the  end  of 
the  year.  The  simple  question  is,  whether,  looking  at  the  custom 
proved,  which  is  general,  there  is  anything  in  the  written  agreement 
to  exclude  it.  I  see  nothing  in  it  that  can  have  that  effect.  The 
proviso  cannot  exclude  it :  that  has  no  reference  to  dismissal.  Then, 
if  there  is  nothing  in  the  contract  that  is  inconsistent  with  the  appli- 
cation of  the  general  custom,  it  is  the  same  as  if  the  custom  had 
formed  part  of  the  written  agreement.  This  case  must  follow  the 
ordinary  rule,  that,  wherever  a  contract  is  made  in  a  particular  trade, 
all  customs  which  regulate  that  trade  are  tacitly  incorporated  into 
the  contract,  unless  by  express  terms  excluded.  There  was  nothing 
to  warrant  the  conclusion-  of  the  jury ;  and  consequently  the  rule 
vdll  be  made  absolute,  not,  however,  to  enter  a  verdict  for  the  defend- 
ant, no  leave  having  been  reserved,  but  for  a  new  trial. 

WiLLES,  J.  I  am  entirely  of  the  same  opinion.  The  fact  of  the 
plaintiff  having  been  engaged  at  a  yearly  salary  under  an  agreement 
which  has  been  reduced  into  writing,  is  clearly  not  enough  to  ex- 
clude the  custom,  which  has  proved  to  be  general,  to  determine  a 
yearly  hiring  by  giving  a  month's  notice, — ^just  as  in  the  case  of  do- 
mestic servants,  where,  though  a  general  hiring  is  presumed  to  be  a 
hiring  for  a  year,  the  service  may  nevertheless  be  put  an  end  to  at 
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any  time  by  a  month's  notice.  The  question  is  whether  the  applica- 
tion of  that  general  custom  to  the  particular  case  is  excluded  by  the 
concluding  words  of  the  agreement,  which  provide,  that,  at  the  end 
of  the  year,  if  the  employer  is  satisfied  with  the  amount  of  business 
done,  he  will  make  an  addition  of  30Z.  to  the  stipulated  salary.  Would 
that  proviio  be  inconsistent  with  the  agreement  going  on  to  say  that 
the  master  should  still  be  at  liberty,  if  so  minded,  to  dismiss  the  ser- 
vant at  any  time  during  the  year,  upon  giving  him  a  month's  notice  ? 
Clearly  not.  The  custom,  being  proved,  becomes  part  and  parcel  of 
the  contract.  The  jury  had  no  right  to  take  upon  themselves  to  say 
that  the  special  contract  excluded  the  custom.  The  evidence  upon 
which  that  conclusion  was  founded  does  not  in  fact  negative  the  ap- 
plication of  the  custom  to  a  hiring  under  a  contract  like  this.  The 
witness  merely  stated  that  he  did  not  know  of  an  instance  where  un- 
der such  an  agreement  as  the  present  the  custom  had  been  acted- 
upon. 

Btles,  J.  In  cases  of  this  nature,  two  questions  generally  arise, — 
the  one,  a  question  of  law,  whether  the  terms  of  the  agreement  may 
admit  or  must  necessarily  exclude  the  custom, — the  other,  one  of  fact, 
whether,  if  the  agreement  may  admit  the  custom,  the  custom  extends 
to  the  particular  agreement.  I  do  not  therefore  see  that  the  learned 
judge  was  wrong  in  leaving  this  question  to  the  jury.  The  evidence 
of  the  custom  was  irresistibly  strong ;  and,  although  the  jury  mighty 
upon  proper  evidence,  have  found  a  limited  custom,  there  was  no  evi- 
dence of  any  such  limitation  here. 

£,ule  absolute  for  a  new  trial. 


NUGENT  w.  SMITH. 

In  the  Couet  of  Appeal,  Mat  29,  1876. 

[Reported  in  Law  Reports,  1  Common  Pleas  Division,  423.] 

[This  was  an  appeal  from  a  decision  of  the  Court  of  Common  Pleas, 
in  favor  of  the  plaintiffs.  The  facts  are  stated  in  the  judgment  of  the 
Lord  Chief  Justice.    The  arguments  are  omitted.    Ed.] 

CocKBtTEN,  C.  J.  This  case  involves  a  question  of  considerable  im- 
portance as  regards  the  law  relating  to  carriers  by  sea,  but  the  facts 
are  few  and  simple.  The  plaintiff,  being  the  owner  of  two  horses,  and 
having  occasion  to  send  them  from  London  to  Aberdeen,  shipped  them 
on  board  a  steamship  belonging  to  the  company  of  which  the  defend- 
ant is  the  representative,  plying  regularly  as  a  general  ship  between 
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the  two  ports.  The  horses  were  shipped  without  any  bill  of  lading. 
In  the  course  of  the  voyage  a  storm  of  more  than  ordinary  violence 
arose ;  and  partly  from  the  roUing  of  the  vessel  in  the  heavy  sea,  partly 
from  struggling  caused  by  excessive  fright,  one  of  the  animals,  a  mare, 
received  injuries  from  which  she  died.  It  is  to  recover  damages  in 
respect  of  her  loss  that  this  action  is  brought. 

The  jury,  in  answer  to  a  question  specifically  put  to  them,  have  ex- 
pressly negatived  any  want  of  due  care  on  the  part  of  the  defendant, 
either  in  taking  proper  measures  beforehand  to  protect  the  horses  from 
the  effect  of  tempestuous  weather,  or  in  doing  all  that  could  be  done 
to  save  them  from  the  consequences  of  it  after  it  had  come  on.  A  fur- 
ther question  put  to  the  jury  was,  whether  there  was  any  known 
means,  though  not  ordinarily  used  in  the  conveyance  of  horses  by  peo- 
ple of  ordinary  care  and  skill,  by  which  the  defendant  could  have  pre- 
vented the  injury  to  the  mare,  but  to  this  question  the  jury  returned 
no  answer. 

The  question  is,  whether,  on  this  state  of  facts,  the  shipowners  are 
liable. 

For  the  defendant,  it  was  insisted  that  the  storm,  which  was  the 
primary,  and  in  a  partial  degree  the  proximate,  cause  of  the  loss  must 
be  taken  to  have  been  an  "  act  of  God  "  within  the  legal  meaning  of 
that  term,  so  as,  all  due  care  having  been  taken  to  convey  the  mare 
safely,  to  afford  immunity  to  the  defendant's  company  as  carriers  from 
liability  in  respect  of  the  loss  complained  of ;  and  the  question  to  be 
determined  is,  whether  this  contention  is  well  founded. 

The  judgment  of  the  Common  Pleas  Division  in  favor  of  the  plaint- 
iff, as  delivered  by  Mr.  Justice  Brett,  involves,  if  I  rightly  understand 
it,  the  following  propositions :  1.  That  the  Eoman  law  relating  to  bail- 
ments has  been  adopted  by  our  Courts  as  part  of  the  common  law  of 
England ;  2,  That  by  the  Roman  law,  the  owners  of  all  ships,  whether 
common  carriers  or  not,  are  equally  liable  for  loss  by  inevitable  acci- 
dent ;  3.  That  such  is  the  rule  of  English  law  as  derived  from  the  Ro- 
man law,  and  as  evidenced  by  EngUsh  authorities ;  4.  That  to  bring 
the  cause  of  damage  or  loss  within  the  meaning  of  the  term  « act  of 
God,"  so  as  to  give  immunity  to  the  carrier,  the  damage  or  loss  in  ques- 
tion must  have  been  caused  directly  and  exclusively  by  such  a  direct 
and  violent  and  sudden  and  irresistible  act  of  Nature  as  the  defendant 
could  not,  by  any  amount  of  ability,  foresee  would  happen,  or,  if  he 
could  foresee  that  it  would  happen  he  could  not  by  any  amount  of  care 
and  skill  resist,  so  as  to  prevent  its  effect ;  5.  That  notwithstanding 
the  inability  of  the  jury  to  agree  to  an  answer  to  the  fifth  question  left 
to  them,  .the  defendant  has  in  this  case  failed  to  satisfy  the  burden  of 
proof  cast  upon  him,  so  as  to  bring  himself  clearly  within  the  defini- 
tion, as  it  is  impossible  to  say  that  no  human  ability  could  foresee  the 
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reasonable  probability  of  the  happening  of  rough  weather  on  the  voy- 
age, and  that  a  horse  at  sea  might  be  frightened  by  it,  or  that  no 
human  ability  could  prevent  injury  to  a  frightened  horse  in  such 
weather  as  occurred. 

In  no  part  of  this  reasoning  am  I  able  to  concur.  But  before  I 
proceed  to  deal  with  it,  I  must  observe  that,  as  the  vessel  by  which  the 
mare  was  shipped  was  one  of  a  line  of  steamers  plying  habitually  be- 
tween given  ports  and  carrying  the  goods  of  all  comers  as  a  general 
ship,  and  as  from  this  it  necessarily  follows  that  the  owners  were  com- 
mon carriers,  it  was  altogether  unnecessary  to  the  decision  of  the  pres- 
ent case  to  determine  the  question  so  elaborately  discussed  in  the 
judgment  of  Mr.  Justice  Brett  as  to  the  liability  of  the  owner  of  a  ship, 
not  being  a  general  ship,  but  one  hired  to  carry  specific  cargo  on  a  par- 
ticular voyage,  to  make  good  loss  or  damage  arising  from  inevitable 
accident. 

The  question  being,  however,  one  of  considerable  importance — though 
its  importance  is  materially  lessened  by  the  general  practice  of  ascer- 
taining and  limiting  the  liability  of  the  ship  owner  by  charterparty 
or  bill  of  lading — and  the  question  not  having  before  presented  itself 
for  judicial  decision,  I  think  it  right  to  express  my  dissent  from  the 
reasoning  of  the  Court  below ;  the  more  so  as,  for  the  opinion  thus  ex- 
pressed, I  not  only  fail  to  discover  any  authority  whatever,  but  find 
all  jurists  who  treat  of  this  form  of  bailment  carefully  distinguishing 
between  the  common  carrier  and  the  private  ship.  Parsons,  a  writer 
of  considerable  authority  on  this  subject,  defines  a  common  carrier  to 
be  "  one  who  offers  to  carry  goods  for  any  person  between  certain  ter- 
mini and  on  a  certain  route."  "  He  is  bound  to  carry  for  all  who  ten- 
der to  him  goods  and  the  price  of  carriage,  and  insures  these  goods 
against  all  loss  but  that  arising  from  the  act  of  God  or  the  public 
enemy,  and  has  a  lien  on  the  goods  for  the  price  of  the  carriage."  "If 
either  of  these  elements  is  wanting,  we  say  the  carrier  is  not  a  com- 
mon carrier,  either  by  land  or  by  water."  "  If  we  are  right  in  this," 
he  adds,  "  no  vessel  will  be  a  common  carrier  that  does  not  ply  regu- 
larly, alone  or  in  connection  with  others,  on  some  definite  route,  or 
between  two  certain  termini  (a)." 

Story  seems  to  be  of  a  like  opinion.  «  When  it  is  said,"  he  observes, 
"  that  the  owners  and  masters  of  ships  are  deemed  common  carriers, 
it  is  to  be  understood  of  such  ships  as  are  employed  as  general  ships, 
or  for  the  transportation  of  merchandise  for  persons  in  general,  such 
as  vessels  employed  in  the  coasting  trade,  or  foreign  trade,  or  on  the 
general  freighting  business,  for  all  persons  offering  goods  on  freight 
for  the  port  of  destination."  "  But  if  the  owner  of  a  ship  employs  it 
on  his  account  generally,  or  if  he  lets  the  tonnage,  with  a  small  excep- 

(a)  Parsons,  Shipping,  p.  245. 
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tion,  to  a  single  person,  and  then,  for  the  accomodation  of  a  particu- 
lar individual,  he  takes  goods  on  board  for  freight,  not  receiving  them 
for  persons  in  general,  he  will  not  be  deemed  a  common  carrier,  but  a 
mere  private  carrier  (a)." 

So,  Angell,  speaking  of  shipowners  as  common  carriers,  says; 
"  When  it  is  said  that  the  owners  and  masters  of  ships  are  treated  as 
common  carriers,  it  is  to  be  understood  of  such  ships  as  are  employed 
for  the  transportation  of  merchandise  for  all  persons  indifferently. 
Should  the  owner  of  a  ship  employ  it  on  his  own  account,  and  for  the 
special  accommodation  of  a  particular  individual,  take  goods  on  board 
for  freight,  not  receiving  them  from  all  persons  indifferently,  he  does 
not  come  within  the  definition  of  a  common  carrier,  he  not  holding 
himself  out  as  engaged  in  a  public  employment  C5)."  But  the  learned 
author  does  not  say  what  would  be  the  case  where  a  shipowner  holds 
himself  out  as  ready  to  send  his  vessel  with  cargo  to  any  place  that 
may  be  agreed  on,  on  a  private  bargain,  and  not  as  a  general  ship. 

In  the  absence  of  all  common-law  authority  for  the  proposition  that 
by  the  law  of  England  every  carrier  by  sea  is  subject  to  the  same  lia- 
bility as  the  common  carrier,  as  asserted  in  the  judgment  below,  the 
authority  of  the  Roman  law  is  invoked ;  but  this  law,  on  which  so 
much  stress  is  laid  in  the  judgment  of  the  Court  of  Common  Pleas, 
affords  no  support  to  this  doctrine.  In  the  first  place,  it  is  a  misap- 
prehension to  suppose  that  the  law  of  England  relating  to  the  liabil- 
ity of  common  carriers  was  derived  from  the  Roman  law ;  for  the  law 
relating  to  it  was  first  established  by  our  Courts  with  reference  to 
carriers  by  land,  on  whom  the  Roman  law,  as  is  well  known,  imposed 
no  liability  in  respect  of  loss  beyond  that  of  other  bailees  for  reward. 
In  the  second  place,  the  Roman  law  made  no  distinction  between  in- 
evitable accident  arising  from  what  in  our  law  is  termed  the  "  act  of 
God "  and  inevitable  accident  arising  from  other  causes,  but,  on  the 
contrary,  afforded  immunity  to  the  carrier,  without  distinction,  when- 
ever the  loss  resulted  from  «  casus  fortuitus,"  or,  as  it  is  also  called, 
"  damnum  fatale,"  or  "  vis  major  " — unforseen  and  unavoidable  acci- 
dent. The  language  of  the  Prgetorian  Edict,  as  given  in  the  Digest, 
might  indeed,  if  it  stood  alone,  lead  to  the  supposition  that  the  liabil- 
ity of  the  carrier  by  sea  was  unlimited :  "  Ait  praetor  :  nautse,  caupones, 
stabularii  quod  cujusque  salvum  fore  receperint,  nisi  restituant,  in  eos 
judicium  dabo."  (Dig.  iv.  tit.  9.)  But  Ulpian,  who  gives  the  words 
quoted  in  his  treatise  on  the  Edict,  explains  their  meaning:  "Hoc 
edicto  omni  modo  qui  recepit  tenetur,  etiam  si  sine  culpa  ejus  res 
periit  vel  damnum  datum  est,  nisi  si  quid  damno  fatali  contingit.  Inde 
Labeo  scribit,  si  quid  naufragio  aut  per  vim  piratarum  perierit,  non 

(a)  Story  on  Bailments,  s.  501.  (6)  Angell  on  Carriers,  s.  89. 
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esse  iniquum  exceptionem  ei  dari.  Idem  erit  dicendum  si  in  stabulo 
aut  in  caupona  vis  major  eontigerit." 

In  the  one  case  the  absence  of  culpa  makes  no  difference.  In  the 
other  it  does.  No  difiference  of  opinion  exists  among  civilians  as  to 
the  law  on  this  subject.  There  is  no  doubt  that  inevitable  accident 
— damnum  fatale,  casus  fortuitus,  vis  major — for  these  are  synono- 
mous  terms,  exempt  the  carrier  from  liability.  "  Casus  fortuitus," 
says  Averani,  «  appellatur  vis  major,  vis  divina,  fatum,  damnum  fatale 
fatalitas." 

Such  is  the  Roman  law,  and  such  is  the  existing  law  of  all  the  nations 
which  have  adopted  the  Roman  law — France,  Spain,  Italy,  Germany, 
Holland,  and,  to  come  nearer  home,  Scotland.  It  is  embodied  in  the 
Code  Civil  of  France.  Treating  of  carriers  by  land  and  by  water  the 
Code  says  (Art.  1754) :  "  lis  sont  responsables  de  la  perte  et  des  avaries 
des  choses  qui  leur  sont  confines,  k  moins  qu'ils  ne  prouvent  qu'elles 
ont  ete  perdues  et  avariees  par  cas  fortuit  ou  force  majeure." 

That  such  is  the  law  of  Scotland  we  learn  from  what  is  said  in 
Erskine's  Institutes,  pp.  591,  592,  n.,  from  which  it  appears  that  by 
that  law,  not  only  storm  and  pirates,  but  also  housebreaking  and  flre, 
constitute  damnum  fatale,  which  will  exonerate  the  innkeeper  or  car- 
rier.   (See  also  the  Appendix  to  Stair's  Institutes,  by  More,p.  57.) 

But  not  only  does  this  essential  difference  between  the  Roman  law 
and  our  own  suffice  to  show  that,  so  far  as  the  liability  of  carriers  is 
concerned,  our  law  has  not  been  derived  from  the  Roman :  as  matter 
of  legal  history  we  know  that  the  more  rigorous  law  of  later  times, 
first  introduced  during  the  reign  of  Elizabeth,  was,  in  the  first  instance, 
established  with  reference  to  carriers  by  land  to  whom  by  the  Roman 
law  no  such  liability  attached.  It  was  not  till  the  ensuing  reign,  in 
eleventh  of  James  I.,  that  it  was  decided,  in  Hich  v.  Knedand  (a),  that 
the  common  hoyman  or  carrier  by  water  stood  on  the  same  footing  as 
a  common  carrier  by  land,  and  rightly,  for  in  principle  there  could  be 
no  difference  between  them.  The  next  case  in  point  of  date,  and  it  is 
the  first  case  in  the  books  in  which  the  liability  of  the  owner  of  a  sea- 
going ship  comes  in  question,  is  the  well-known  case  of  Morse  v.  Slue 
\b)  in  which  it  was  held,  after  a  trial  at  bar,  that  where  a  ship  lying 
in  the  Thames  was  boarded  by  robbers,  who  took  the  plaintiff's  goods 
which  had  been  loaded  on  board,  in  an  action  brought  against  the 
master,  the  plaintiff  was  entitled  to  recover.  And  it  certainly  sur- 
prises me  that  this  case  should  be  relied  on  as  an  authority  for  the 
position  that  the  liabiUty  of  a  common  carrier  attaches  to  the  ship- 
owner or  master  where  the  ship  is  not  a  general  ship ;  for  though  it 
is  not  expressly  said  that  the  ship  in  question  was  a  general  ship, 
which  has  led  to  the  somewhat  hasty  assumption  that  she  was  not, 

(a)  Cro.  Jac.  330;  Hob.  17.  (6)  1  Vent.  190,  238. 
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the  internal  evidence  shows  conclusively  that  she  was  so.  In  the  first 
place  the  declaration  is  laid  on  the  custom  of  the  realm,  and  we  know 
that  the  only  custom  to  which  effect  had  up  to  that  time  been  given 
— and  that  quite  in  recent  times — was  in  respect  of  common  carriers 
by  land,  and  still  more  recently  in  respect  of  common  carriers  by  water. 
Secondly,  Hale,  C.  J.,  in  giving  judgment,  puts  the  case  as  on  all  foui's 
with  that  of  a  common  carrier  or  hoyman,  and  nowhere  says  that  it 
is  to  be  treated  as  that  of  a  private  ship.  "  He  who  would  take  off 
the  master  from  this  action,"  says  the  Chief  Justice,  "  must  assign  a 
difference  between  it  and  the  case  of  a  hoyman,  common  carrier,  or 
innholder."  Doubtless  the  counsel  for  the  defendant,  if  the  case  had 
been  distinguishable  on  the  ground  that  the  vessel  was  not  a  common 
ship,  would  have  pointed  out  the  difference,  and  at  all  events  have 
taken  the  point ;  and  in  the  corresponding  report  of  the  same  case  in 
Levinz  (a),  the  case  of  Rich  v.  Kneeland  (fi)  having  been  referred  to, 
the  Chief  Justice  is  reported  to  have  said  that  the  case  «  differed  not 
from  that  of  the  hoyman."  But  in  the  case  of  Rich  v.  Kneekmd  (b)  we 
know  that  the  barge  or  hoy  was  a  common  carrier ;  and  it  is  obvious  that 
if  in  Morse  v.  Slue  (c)  the  vessel  had  been  a  private  one,  instead  of 
treating  the  case  as  identical  with  that  of  the  common  hoyman,  the 
Chief  Justice  would  have  put  it  on  the  ground  that  aU  sea-going  ves- 
sels were  subject  to  the  larger  liability.  But  besides  this,  there  is  a 
circumstance  which  appears  to  have  been  overlooked,  which  seems  de- 
cisive to  show  that  the  ship  must  have  been  a  general  ship.  It  is  men- 
tioned in  the  report  in  Ventris,  that  the  ship  was  a  vessel  of  150  tons 
burden,  bound  for  Cadiz,  and  that  the  goods  shipped  by  the  plaintiff 
consisted  of  three  trunks,  containing  400  pairs  of  sUk  stockings  and 
174  lbs.  of  silk.  It  seems  idle  to  suppose  that  a  ship  of  that  size  would 
have  been  hired  on  such  a  voyage  for  the  purpose  of  carrying  the 
plaintiff's  three  trunks  as  her  entire  cargo.  There,  seems,  therefore, 
no  reasonable  doubt  that  the  ship  was  a  general  ship.  In  like  manner, 
in  the  case  of  Bale  v.  Hall  (d),  although  the  declaration  was  not  upon 
the  custom  of  the  realm,  but  upon  the  implied  obhgation  to  carry 
safely,  it  appearing  that  the  defendant  was  a  shipmaster  or  keelman 
who  carried  goods  from  port  to  port,  the  Court  decided  in  favor  of  the 
plaintiff,  expressly  on  the  liability  of  the  defendant  as  a  common  car- 
rier (though  the  latter  was  prepared  to  show  an  absence  of  negligence 
on  his  part),  on  the  ground  that  the  allegation  of  the  duty  of  a  com- 
mon carrier  « to  carry  safely  "  was  equivalent  to  a  declaration  on  the 
custom  of  the  realm.  In  the  subsequent  case  of  Barclay  v.  Cuculla  y 
Gana  (e),  which  was  a  case  where,  as  in  Morse  v.  Shie  (c),  goods  had 
been  forcibly  taken  by  thieves  from  a  ship  lying  in  the  Thames,  on 

la)  2  Lev.  69.  (6)  Cro.  Jac.  330;  Hob.  17.  (c)  1  Vent.  190.  238. 

(d)  1  Wils.  281.  (e)  3  Doug.  389. 
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the  objection  being  taken  on  behalf  of  the  defendant  that  he  was  not 
charged  in  the  declaration  on  the  custom  of  the  realm,  while  there  was 
neither  express  undertaking  nor  negligence  to  make  him  liable  other- 
wise, the  answer  of  the  Court  was  "  that  there  was  no  question  at  the 
trial  as  to  the  ship  being  a  general  ship ; "  and  Lord  Mansfield  adds 
that  it  was  impossible  to  distinguish  the  case  from  that  of  a  common 
carrier. 

Thus  far  the  reported  cases  as  to  carriers  by  sea  have  been  cases  of 
general  vessels.  The  next  in  point  of  time,  that  of  IJyon  v.  Metis  (a), 
was  one  in  which  the  defendant  kept  sloops  for  carrying  other  persons' 
goods  for  hire,  and  also  lighters  for  carrying  such  goods  to  and  from 
his  sloops  as  well  as  to  and  from  the  sloops  of  other  owners.  One  of 
these  lighters,  in  which  goods  of  the  plaintiff  were  being  conveyed  on 
board  of  a  sloop,  proved  leaky  and  took  in  a  quantity  of  water,  and 
the  goods  became  seriously  damaged,  and  it  was  also  found  as  a  fact 
that  the  goods  had  been  negligently  stowed.  The  defendant  relied  on 
a  notice  that  he  would  not  be  answerable  for  any  loss  or  damage  un- 
less occasioned  by  want  of  ordinary  care  of  the  master  and  crew,  in 
which  case  he  would  pay  10  per  cent,  on  the  loss  or  damage ;  but  that 
persons  desirous  of  having  their  goods  carried  free  from  any  risk  in 
respect  of  loss  or  damage,  whether  arising  from  the  act  of  God  or 
otherwise,  might  have  them  so  carried  on  entering  into  an  agreement 
to  pay  extra  freight  in  proportion  to  the  risk.  No  extra  freight  hav- 
ing been  paid,  the  question  was  whether  the  defendant  was  protected 
by  this  notice  from  liability  for  more  than  10  per  cent,  of  the  damage. 
Nothing  in  reality  turned  upon  his  being  a  common  carrier  or  subject 
to  the  liabilities  of  a  common  carrier.  Some  discussion,  it  is  true,  took 
place  on  the  argument  as  to  whether  the  defendant  was  a  common 
carrier  or  not ;  but  Lord  EUenborough,  in  giving  judgment,  put  the 
matter  on  the  right  footing,  namely,  that  a  carrier  by  water  impliedly 
engages  that  his  vessel  shall  be  water-tight,  an  obligation  obviously 
applicable  to  all  carriers,  whether  common  carriers  or  otherwise,  and 
that  the  defendant  could  not  be  taken  to  have  intended  by  such  a 
notice  to  claim  immunity  in  respect  of  his  own  breach  of  contract,  but 
only  immunity  above  10  per  cent,  for  loss  or  damage  arising  from  the 
negligence  of  the  master  and  crew,  and  total  immunity  in  respect  of 
loss  or  damage  from  the  act  of  God  or  other  cause,  unless  extra  freight 
was  paid.  The  owner  no  doubt  thought  Ms  liability  that  of  a  common 
carrier,  and,  as  Lord  EUenborough  points  out,  sought  to  protect  him- 
self accordingly ;  but  Lord  EUenborough  nowhere  treats  him  as  such, 
but  decides  the  case  on  a  general  ground  applicable  to  all  carriers, 
whether  common  or  private.  Yet  this  case  is  relied  on,  erroneously 
as  it  appears  to  me,  as  showing  that  a  man  who  lets  out  a  lighter  or 

(a)  5  East,  428. 
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ship,  not  to  carry  the  goods  of  general  comers,  but  to  a  particular  in- 
dividual on  a  specific  job  or  contract,  if  his  business  be  to  let  out 
lighters  or  ships,  is  a  common  carrier,  or  is  at  all  events  subject  to  an 
equal  degree  of  liability. 

The  last  case  is  that  of  the  lAver  Alkali  Co.y.  Johnson  (a),  in  which 
the  defendant  was  a  barge  owner  and  let  out  his  vessels  for  conveyance 
of  goods  to  any  customers  who  applied  to  him.  Each  voyage  was 
made  under  a  separate  agreement,  and  a  barge  was  not  let  to  more 
than  one  person  for  the  same  voyage.  The  defendant  did  not 
ply  between  any  fixed  termini,  but  the  customer  fixed  in  each  particular 
case  the  points  of  arrival  and  departure.  In  an  action  against  the 
defendant  by  the  plaintiffs  for  not  safely  and  securely  carrying  certain 
goods,  the  Court  of  Exchequer  Chamber  held,  af&rming  the  judgment 
of  the  Court  of  Exchequer,  that  the  defendant  was  a  common  carrier 
and  liable  as  such.  Mr.  Justice  Brett,  differing  from  the  majority, 
held  that  the  defendant  was  not  a  common  carrier,  but,  asserting 
the  same  doctrine  as  in  the  judgment  now  appealed  from,  held  him 
liable  upon  a  special  custom  of  the  realm  attaching  to  aU  carriers  by 
sea,  of  which  custom,  however  as  I  have  already  intimated,  I  can  find 
no  trace  whatever.  We  are,  of  course,  bound  by  the  decision  of  the 
Court  of  Exchequer  Chamber  in  the  case  referred  to  as  that  of  a  court 
of  appellate  jurisdiction,  and  which,  therefore,  can  only  be  reviewed 
by  a  court  of  ultimate  appeal ;  but  I  cannot  help  seeing  the  difiSculty 
which  stands  in  the  way  of  the  ruling  in  that  case,  namely,  that  it  is 
essential  to  the  character  of  a  common  carrier  that  he  is  bound  to 
carry  the  goods  of  all  persons  applying  to  him,  while  it  never  has  been 
held,  and,  as  it  seems  to  me,  could  not  be  held,  that  a  person  who  lets 
out  vessels  or  vehicles  to  individual  customers  on  their  application 
was  liable  to  an  action  for  refusing  the  use  of  such  vessel  or  vehicle 
if  required  to  furnish  it.  At  all  events,  it  is  obvious  that  as  the  decis- 
ion of  the  Court  of  Exchequer  Chamber  proceeded  on  the  ground 
that  the  defendant  in  that  case  was  a  common  carrier,  the  decision  is 
no  authority  for  the  position  taken  in  the  Court  below,  that  all  ship- 
owners are  equally  liable  for  loss  by  inevitable  accident.  It  is  plain 
that  the  majority  of  the  Court  did  not  adopt  the  view  of  Mr.  Justice 
Brett.  Lastly,  while  it  does  not  lie  within  our  province  to  criticise 
the  law  we  have  to  administer  or  to  question  its  policy,  I  cannot  but 
think  that  we  are  not  called  upon  to  extend  a  principle  of  extreme 
vigor,  peculiar  to  our  own  law,  and  the  absence  of  which  in  the  law 
of  other  nations  has  not  been  found  by  experience  to  lead  to  the  evils 
for  the  prevention  of  which  the  rule  of  our  law  was  supposed  to  be 
necessary,  further  than  it  has  hitherto  been  applied,  I  cannot,  there- 
fore, concur  in  the  opinion  expressed  in  the  judgment  delivered  by 

(a)  Law  Kep.  9  Ex.  338. 
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Mr.  Justice  Brett,  that  by  the  law  of  England  all  carriers  by  sea  are 
subject  to  the  liability  which  by  that  law  undoubtedly  attaches  to 
the  common  carrier  whether  by  sea  or  by  land. 

But  there  being  no  doubt  that  in  the  case  before  us  the  shipowner  was 
a  common  carrier,  we  have  now  to  deal  with  the  question  on  which 
the  decision  reaUy  turns,  namely  whether  the  loss  was  occasioned  by 
what  can  properly  be  called  the  "  act  of  God." 

The  definition  which  is  given  by  Mr.  Justice  Brett,  of  what  is  termed 
in  our  law  the  "  act  of  God  "  is,  that  it  must  be  such  a  direct,  and 
violent,  and  sudden,  and  irresistible  act  of  Nature  as  could  not  by 
any  amount  of  abiUty  have  been  foreseen,  or  if  foreseen  could  not  by 
any  amount  of  human  care  and  skill  have  been  resisted.  The  judg- 
ment then  proceeds  :  "  "We  cannot  say,  notwithstanding  the  inability 
of  the  jury  to  agree  to  an  answer  to  the  fifth  question  left  to  them, 
that  the  defendant  has  in  this  case  satisfied  the  burden  of  proof  cast 
upon  him  so  as  to  bring  himself  clearly  within  the  definition.  It 
seems  to  me  impossible  to  say  that  no  human  ability  could  foresee  the 
reasonable  probability  of  the  happening  of  rough  weather  on  the  voy- 
age, and  that  a  horse  at  sea  might  be  frightened  by  it,  or  that  no 
human  ability  could  prevent  injury  to  a  frightened  horse  in  such 
weather  as  occurred." 

The  exposition  here  given  appears  to  me  too  wide  as  regards  the 
degree  of  care  required  of  the  shipowner,  and  as  exacting  more  than 
can  properly  be  expected  of  him. 

It  is  somewhat  remarkable  that  previously  to  the  present  case  no 
judicial  exposition  has  occurred  of  the  meaning  of  the  term  "  act  of 
God,"  as  regards  the  degree  of  care  to  be  applied  by  the  carrier  in 
order  to  entitle  himself  to  the  benefit  of  its  protection.  We  must 
endeavor  to  lay  down  an  intelligible  rule. 

That  a  storm  at  sea  is  included  in  the  term  «  act  of  God,"  can  admit 
of  no  doubt  whatever.  Storm  and  tempest  have  always  been  men- 
tioned in  dealing  with  this  subject  as  among  the  instances  of  vis  major 
comiDg  under  the  denomination  of  "  act  of  God."  But  it  is  equally 
true,  as  has  already  been  pointed  out,  that  it  is  not  under  all  circum- 
stances that  inevitable  accident  arising  from  the  so-called  act  of  God 
will,  any  more  than  inevitable  accident  in  general  by  the  Roman  and 
continental  law,  afford  immunity  to  the  carrier.  This  must  depend 
on  his  ability  to  avert  the  effects  of  the  vis  major,  and  the  degree  of 
diligence  which  he  is  bound  to  apply  to  that  end. 

It  is  at  once  obvious,  as  was  pointed  out  by  Lord  Mansfield  in  JFbr- 
ward  V.  Pittard  (a),  that  all  causes  of  inevitable  accident — "  casus  for- 
tuitus" — may  be  divided  into  two  classes — those  which  are  occasioned 
by  the  elementary  forces  of  nature  unconnected  with  the  agency  of  man, 

(a)  1  T.  E.  27. 
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or  other  cause,  and  those  which  have  their  origin  either  ia  the  whole 
or  in  part  in  the  agency  of  man,  whether  ia  acts  of  commission  or 
omission,  of  nonfeasance  or  of  misfeasance,  or  in  any  other  cause  in- 
dependent of  the  agency  of  natural  forces. 

It  is  obvious  that  it  would  be  altogether  iacongruous  to  apply  the 
term  "act  of  God  "to  the  latter  class  of  inevitable  accident.  It  is 
equally  clear  that  storm  and  tempest  belong  to  the  class  to  which  the 
term  "  act  of  God  "  is  properly  applicable. 

On  the  other  hand,  it  must  be  admitted  that  it  is  not  because  an 
accident  is  occasioned  by  the  agency  of  nature,  and  therefore  by  what 
may  be  termed  « the  act  of  God,"  that  it  necessarily  foUows  that  the 
carrier  is  entitled  to  Immunity.  The  rain  which  fertilizes  the  earth 
and  the  wind  which  enables  the  ship  to  navigate  the  ocean  are  as 
much  within  the  term  «  act  of  God  "  as  the  rainfall  which  causes  a 
river  to  burst  its  banks  and  carry  destruction  over  a  whole  district, 
or  the  cyclone  that  drives  a  ship  against  a  rock  or  sends  it  to  the  bot- 
tom. Yet  the  carrier  who  by  the  rule  is  entitled  to  protection  in  the 
latter  case,  would  clearly  not  be  able  to  claim  it  in  case  of  damage  oc- 
curring in  the  former.  For  here  another  principle  comes  into  play. 
The  carrier  is  bound  to  do  his  utmost  to  protect  goods  committed  to 
his  charge  from  loss  or  damage,  and  if  he  fails  herein  he  becomes  lia- 
ble from  the  nature  of  his  contract.  In  the  one  case  he  can  protect 
the  goods  by  proper  care,  in  the  other  it  is  beyond  his  power  to  do 
so.  If  by  his  default  in  omitting  to  take  the  necessary  care  loss  or 
damage  ensues,  he  remains  responsible,  though  the  so-called  act  of 
God  may  have  been  the  immediate  cause  of  the  mischief.  If  the  ship 
is  unseaworthy,  and  hence  perishes  from  the  storm  which  it  other- 
wise would  have  weathered;  if  the  carrier  by  tmdue  deviation  or  de- 
lay exposes  himself  to  the  danger  which  he  otherwise  would  have 
avoided :  or  if  by  his  rashness  he  unnecessarily  encounters  it,  as  by 
putting  to  sea  in  a  raging  storm,  the  loss  cannot  be  said  to  be  due  to 
the  act  of  God  alone,  and  the  carrier  cannot  have  the  benefit  of  the 
exception.  This  being  granted,  the  question  arises  as  to  the  de- 
gree of  care  which  is  to  be  required  of  him  to  protect  him  from  liabil- 
ity in  respect  of  loss  arising  from  the  act  of  God.  Not  only,  as  has 
been  observed,  has  there  been  no  judicial  exposition  of  the  meaning  of 
the  term  «  act  of  Grod  "  as  regards  the  degree  of  care  to  be  applied  by 
the  carrier  in  order  to  entitle  himself  to  its  protection,  but  the  text- 
writers,  both  English  and  American,  are,  for  the  most  part,  sUent  on 
the  subject  and  afford  little  or  no  assistance. 

Being  here,  however,  on  common  ground  with  the  civilians,  so  far 
as  one  head  of  inevitable  accident  is  concerned,  it  may  be  of  use, 
while  endeavoring  more  clearly  to  fix  the  limits  of  that  class  of  inev- 
itable accidents  which  comes  under  the  head  of  "  act  of  God,"  to  turn 
Vol.  11—28 
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to  their  views  on  the  subject  with  reference  to  inevitable  accidents  in 
general. 

As  the  result  of  the  different  instances  of  casus  fortuitus  which  oc- 
cur in  the  Digest,  Vinnius  gives  the  following  definition :  « Casum 
fortuitum  deflnimus  omne  quod  humano  coeptu  prsevideri  non  potest, 
nee  cui  proviso  potest  resisti"  (Partit.  Juris,  lib.  ii.  c.  66).  He  enu- 
merates various  instances :  "  Casus  fortuiti  varii  sunt,  veluti  a  vi  ven- 
torum,  turbinum,  pluviarum,  grandinum,  fulminum,  sestus,  frigoris, 
et  similium  calamitatum  quae  ccelitus  immittuntur.  Nostri  vim  di- 
vinam  dixerunt.  Grseci,  6em  piav.  Item  naufragia,  aquarum  inun- 
dationes,  incendia,  mortes  animalium,  ruinse  sedium,  fundorum  chas- 
mata,  incursus  hostium,  prsedonum  impetus.  His  adde  damna  omnia 
a  privatis  illata,  quae  quominus  inferrentur  nuU^  cura  caveri  potest." 
Baldus  (Qusest.  12,  no.  4),  gives  the  following  definition:  " Casus  for- 
tuitus est  accidens,  quod  per  custodiam,  curam,  vel  diligentiam  men- 
tis humanse  non  potest  evitari  ab  eo  qui  patitur." 

In  our  own  law  on  this  subject  judicial  authority,  as  has  been  stated, 
is  wanting,  and  the  text  writers,  English  and  American,  with  one 
exception,  afford  little  or  no  assistance.  Story,  however,  in  speaking 
of  the  perils  of  the  sea,  in  which  storm  and  tempest  are  of  course  in- 
eluded,  and  consequently  to  a  great  extent  the  instances  of  inevitable 
accident  at  sea  which  come  under  the  term  "  act  of  God,"  uses  the 
following  language :  "  The  phrase  '  perils  of  the  sea,'  whether  under- 
stood in  its  most  limited  sense,  as  importing  a  loss  by  natural  acci- 
dents peculiar  to  that  element,  or  whether  understood  in  its  more  ex- 
tended sense  as  including  inevitable  accidents  occurring  upon  that 
element,  must  still  in  either  case  be  understood  to  include  such  losses 
only  to  the  goods  on  board  as  are  of  an  extraordinary  nature  or  arise 
from  some  irresistible  force,  or  from  inevitable  accident,  or  from  some 
overwhelming  power  which  cannot  be  guarded  against  by  ordinary 
exertions  of  human  skill  and  prudence.  Hence  it  is  that  if  the  loss 
occurs  by  a  peril  of  the  sea  which  might  have  been  avoided  by  the 
exercise  of  any  reasonable  skill  or  diligence  at  the  time  when  it  oc- 
curred, it  is  not  deemed  to  be  in  the  sense  of  the  phrase  such  a  loss 
by  the  perUs  of  the  sea  as  will  exempt  the  carrier  from  liability,  but 
rather  a  loss  by  the  gross  negligence  of  the  party  (a)."  Story,  it  will 
be  observed,  here  speaks  only  of  "  ordinary  exertion  of  human  skill 
and  prudence  and  the  exercise  of  reasonable  skill  and  diligence." 

In  my  opinion  this  is  the  true  view  of  the  matter,  and  what  Story 
here  says  of  perils  of  the  sea  applies,  I  think,  equally  to  the  perils  of 
the  sea  coming  within  the  designation  of  "  acts  of  God."  In  other 
words,  all  that  can  be  required  of  the  carrier  is  that  he  shall  do  all 
that  is  reasonably  and  practically  possible  to  insure  the  safety  of  the 

(a)  story  on  Bailments,  512  (a). 
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goods.  If  he  uses  all  the  known  means  to  which  prudent  and  expe- 
rienced carriers  ordinarily  have  recourse,  he  does  all  that  can  be  rea- 
sonably required  of  him;  and  if,  under  such  circumstances,  he  is 
overpowered  by  storm  or  other  natural  agency,  he  is  within  the  rule 
which  gives  immunity  from  the  effects  of  such  vis  major  as  the  act 
of  God.  I  do  not  think  that  because  some  one  may  have  discovered 
some  more  efficient  method  of  securing  the  goods  which  has  not  be- 
come generally  known,  or  because  it  cannot  be  proved  that  if  the 
skill  and  ingenuity  of  engineers  or  others  were  directed  to  the  sub- 
ject something  more  efficient  might  not  be  produced,  that  the  carrier 
can  be  made  liable.  I  find  no  authority  for  saying  that  the  vis  major 
must  be  such  as  "  no  amount  of  human  care  or  skill  cotdd  have  re- 
sisted," or  the  injury  such  as  "no  human  abihty  could  have  pre- 
vented," and  I  think  this  construction  of  the  rule  erroneous. 

That  the  defendants  here  took  all  the  care  that  could  reasonably 
be  required  of  them  to  insure  the  safety  of  the  mare  is,  I  think,  in- 
volved in  the  finding  of  the  jury,  directly  negativing  negligence,  and 
I  think  that  it  was  not  incumbent  on  the  defendants  to  estabhsh  more 
than  is  implied  by  that  finding. 

The  matter  becomes,  however,  somewhat  complicated  from  the  fact 
that  the  jury  have  found  that  the  death  of  the  mare  is  to  be  ascribed 
to  injuries  caused  partly  by  the  rolling  of  the  vessel,  partly  by  strug- 
gles of  the  animal  occasioned  by  fright,  leaving  it  doubtful  whether 
the  fright  was  the  natural  effect  of  the  storm  or  whether  it  arose 
from  an  unusual  degree  of  timidity  peculiar  to  the  animal  and  in 
excess  of  what  would  generally  be  displayed  by  horses.  But  the 
plaintiff  is  in  this  dilemma :  if  the  fright  which  led  to  the  struggling 
of  the  mare  was  in  excess  of  what  is  usual  in  horses  on  ship-board 
in  a  storm,  then  the  rule  apphes  that  the  canier  is  not  liable  where 
the  thing  carried  perishes  or  sustains  damage,  without  any  fault  of 
his,  by  reason  of  some  quality  inherent  in  its  nature,  and  which  it 
was  not  possible  for  him  to  guard  against.  If,  on  the  other  hand,  the 
fright  was  the  natural  effect  of  the  storm  and  of  the  agitation  of  the 
ship,  then  it  was  the  immediate  consequence  of  the  storm,  and  the  in- 
juries occasioned  by  the  fright  are  sufficiently  closely  connected  with 
the  storm,  in  other  words  with  the  act  of  God,  to  afford  protection  to 
the  carrier.  If  the  disaster  is  the  result  of  a  combination  of  causes  for 
neither  of  which  the  carrier  was  responsible,  he  cannot  be  made  liable 
any  more  than  if  it  had  resulted  from  either  of  them  alone. 

For  these  reasons  I  am  of  opinion  that  the  judgment  of  the  Court 
below  must  be  reversed,  and  judgment  entered  for  the  defendant. 

James,  L.  J.  I  am  of  the  same  opinion.  To  say  that  a  common 
carrier  is  not  liable  for  the  "  act  of  God  "  is  merely  a  short  way  of 
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expressing  this  proposition  : — A  common  carrier  is  not  liable  for  any 
accident  as  to  which  he  can  show  that  it  was  due  to  natural  causes 
directly  and  exclusively,  without  human  intervention,  and  that  it 
could  not  have  been  prevented  by  any  amount  of  foresight  and  pains 
and  care  reasonably  to  be  expected  from  him.  In  this  case  the  de- 
fendant has  made  this  out  (a). 

Judgment  reoersed. 


Section  II. — Discharge  of  Oonteact  by  Breach.* 


SIR  ANTHONY  MAYNE'S  CASE. 
In  the  Queen's  Bench,  Eastee  Teem,  1596. 
[BeporteS,  in  5  Reports,  20  6.] 

The  case  in  effect  was,  that  Sir  Anthony  Mayne  did  lease  certain 
land  to  Scott  for  twenty-one  years  by  indenture,  and  covenanted  that 
at  any  time  during  the  life  of  Scott,  upon  surrender  of  his  lease.  Sir 
Anthony,  &c.,  would  make  a  new  lease  during  the  residue  of  the 
years,  and  bound  himself  to  perform  the  covenants,  &c.  And  now 
in  debt  on  the  said  obligation  by  Scott  against  Sir  Anthony,  he  pleaded 
that  Scott  did  not  surrender,  &c.  To  which  Scott  replied,  and  said, 
that  after  the  said  lease  Sir  Anthony  had  accepted  a  fine  sur  conusans 
de  droit  come  ceo,  &c.,  and  by  the  same  fine  granted  and  rendered 
the  land  to  the  conusee  for  eighty  years :  upon  which  the  defendant 
did  demur  in  law.  And  it  was  adjudged  for  the  plaintiff.  And  in 
this  case  three  points  were  resolved : 

1.  That  Sir  Anthony  Mayne  had  broken  his  covenant  without  any 
surrender  made ;  for,  by  the  said  fine  levied  by  him  for  eighty  years, 
he  had  disabled  himself  either  to  take  a  surrender  or  to  make  a  new 
lease ;  and  the  law  will  not  enforce  any  one  to  do  a  thing  which  will 
be  vain  and  fruitless ;  lex  neminem  cogit  advana  sen  inutilia'peragenda : 
but  it  would  be  vain  to  compel  him  to  make  a  surrender  to  him  who 
cannot  take  it ;  and  although  the  lessee  in  this  case  by  the  words  of 
the  indenture  ought  to  do  the  first  act,  soil,  to  make  the  surrender,  yet 
when  the  lessor  hath  disabled  himself,  not  only  to  take  the  surrender, 
but  also  to  make  a  new  lease  according  to  the  covenant,  for  this 
cause  the  lessor's  covenant  is  broken  without  any  surrender  made. 

(a)  The  other  judgments  are  omitted.    Ed. 
*  Ch.  VII,  Sect.  II,  Finch. 
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Vide  32  E.  3,  Barre  264,  and  21  E.  4, 55a.  If  you  are  bound  to  enfeoff 
me  of  the  manor  of  D.  before  such  a  feast,  if  you  make  a  feoff- 
ment of  the  said  manor  to  another  before  the  said  feast,  you  have  for- 
feited your  obligation,  although  you  repurchase  the  land  again  before 
the  feast,  because  you  were  once  disabled  to  make  the  feoffment.  And 
therewith  agreeth  Temp.  E.  1,  Covenant  29.  A  man  leased  a  manor 
for  years,  and  the  lessee  covenanted  to  keep  the  houses  of  the  manor 
and  as  much  as  was  in  the  manor  in  as  good  phght  as  he  found 
them ;  during  the  term  the  lessee  committed  waste  in  the  houses,  and 
in  cutting  of  oaks ;  the  lessor  brought  an  action  of  covenant  before  the 
end  of  the  term  for  the  oaks,  because  for  them  it  was  impossible  that 
the  covenant  should  be  performed ;  otherwise  it  is  of  the  houses ;  and 
therewith  agree  F.  N.  B.  145  K,  and  13  E.  3.    Tit.  Covenant  2. 

2.  It  was  resolved,  if  a  man  seised  of  lands  in  fee  covenants  to  en- 
feoff J.  S.  of  them  upon  request,  and  afterwards  he  makes  a  feoffment 
in  fee  of  the  said  lands ;  now  in  this  case  J.  S.  shall  have  an  action  of 
covenant  without  request.  And  that  in  effect  is  all  one  with  the 
principal  case. 

8.  It  was  resolved  that,  in  the  case  at  bar,  if  the  said  term  of 
eighty  years  were  but  an  interest  of  a  future  term,  so  that  Scott  not- 
withstanding that  might  make  the  surrender,  yet  in  such  case  Scott 
should  have  an  action  of  covenant  without  making  any  surrender ;  for 
true  it  is  that  he  may  surrender ;  but  also  true  it  is  that  Sir  Anthony 
after  such  surrender  cannot  make  the  new  lease,  which  was  the  effect 
that  the  surrender  should  produce ;  and  therefore  inasmuch  as  the 
lessor  hath  disabled  himself  to  make  a  new  lease,  which  is  the  effect 
and  end  of  the  surrender,  and  that  which  he  ought  to  do  on  his  part, 
the  lessee  shall  not  be  enforced  to  make  the  surrender,  which  is  the 
first  thing  to  be  done  on  his  part,  for  by  the  surrender  he  would  lose  his 
old  term  without  a  possibility  of  having  the  new  according  to  the  lessor's 
covenant.  And  therewith  agreeth  14  H.  4,  19  a.  J.,  parson  of  the 
church  of  G.,  was  bound  in  an  obligation  of  £100  to  the  prior  of  E. ; 
the  condition  was  that  if  the  parson  resign  his  church  within  certain 
time  to  the  prior  for  a  certain  pension  as  they  could  agree,  that  then 
the  obligation  should  be  void;  and  afterwards  and  within  the  time 
the  prior  and  parson  agreed  of  a  pension  of  £5,  yet  the  parson  did 
refuse  to  resign.  And  the  opinion  of  the  whole  Court  was  that, 
although  they  had  agreed  of  the  pension,  yet  the  parson  is  not  bound 
to  resign  until  he  be  sure  of  the  pension,  and  that  he  caimot  be  with- 
out deed.  And  therefore  in  such  case  the  parson  is  not  obliged  to 
resign  until  the  prior  hath  tendered  him  a  deed  of  the  said  pension, 
by  which  he  might  be  sure  of  it. 
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MAYOR,  ASSIGNEE  OF  W.  H.  PYNE,  v.  PYNE. 

In  the  Common  Pleas,  Novembee  9, 1825. 
[Beported  in  3  Bingham,  288.] 

This  was  an  action  by  the  assignees  of  a  bankrupt,  for  goods  sold 
by  him  to  the  defendant.  The  pleas  were  first,  the  general  issue. 
Secondly,  that  after  the  promises  stated  in  the  declaration,  and  before 
the  commencement  of  the  action,  and  before  W.  H.  Pyne  became  a 
bankrupt,  he  released  the  defendant  from  all  actions.  To  which  it 
was  replied,  that  W.  H.  Pyne  had  become  bankrupt  before  the  deed 
of  release;  and  on  this  replication  issue  was  joined.  At  the  trial 
before  Best,  C.  J.,  Guildhall  sittings  after  Trinity  term,  it  appeared 
that  the  bankrupt  was  author  of  a  work  called  "  The  History  of  the 
Royal  Residences,"  which  he  published  by  subscription,  in  twenty- 
four  numbers,  at  one  guinea  a  number.  The  numbers  were  printed, 
and  left  at  the  publisher's  house  ready  for  delivery  monthly.  Each 
subscriber  received  his  numbers  at  the  house  of  the  bankrupt.  The 
whole  twenty-four  numbers  were  completed.  The  defendant  only  took 
away  eight  numbers,  although  he  was  informed  that  the  remainder 
were  ready  for  him.  With  respect  to  the  release,  although  executed 
more  than  two  months  before  the  suing  out  of  the  commission,it  ap- 
peared to  have  been  executed  after  an  act  of  bankruptcy ;  the  defend- 
ant knew  that  the  bankrupt  was  insolvent  at  the  time  of  executing 
it;  and  it  did  not  appear  that  100?.  of  the  petitioning  creditor's  debt 
had  been  contracted  within  six  years  before  the  suing  out  of  the  com- 
mission of  bankruptcy. 

The  Jury  having  found  a  verdict  for  the  plaintiff  on  both  the  issues. 

Vaughan,  Serjt.,  moved  for  a  nonsuit  on  several  grounds.  Thirdly 
(ffl),  that  the  assignees  could  not  sue  the  defendant  till  the  bankrupt's 
part  of  the  contract  was  performed  by  the  delivery  of  the  whole 
twenty-four  numbers ;  and,  lastly,  that  the  contract  not  having  been 
reduced  to  writmg,  was  void  by  the  Statute  of  Frauds,  as  the  work 
was  not  to  be  completed  within  a  year.    BoydeCl  v.  Drummond  (5). 

Best,  C.  J.  The  third  objection  was,  that  this  action  could  not  be 
maintained,  the  bankrupt  not  having  performed  his  part  of  the  con- 
tract. The  short  answer  to  this  objection  is,  that  the  defendant  put 
an  end  to  the  contract,  consequently  the  plaintiff  was  entitled  to 
recover  for  the  amount  of  what  he  had  performed. 

If  a  man  agrees  to  deliver  me  one  hundred  quarters  of  corn,  and 
after  I  have  received  ten  quarters,  I  decline  taking  any  more,  he  is  at 
all  events  entitled  to  recover  against  me  the  value  of  the  ten  that  I 


(a) 
(6) 


Only  so  much  of  the  case  is  given  as  relates  to  this  question.    Ed. 
11  East,  142. 
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have  received.  The  bankrupt  was  the  author  of  a  work  called  "  The 
History  of  Royal  Residences,"  which  he  published  by  subscription  in 
twenty-four  numbers,  at  the  price  of  one  guinea  each  number.  The 
numbers  were  printed  and  left  at  the  publisher's  house  ready  for 
delivery  monthly.  Each  subscriber  received  his  numbers  at  the  house 
of  the  bankrupt.    The  whole  twenty-four  numbers  were  completed. 

The  defendant  only  took  away  eight  numbers,  although  he  was  in- 
formed that  the  remainiag  numbers  were  ready  for  him. 

The  defendant  broke  his  bargain  in  not  taking  the  other  numbers, 
and  was  liable  to  pay  for  those  he  had,  and  the  verdict  is  only  for  the 
eight  that  were  received  by  him. 

The  case  of  JBoydell  v.  JDrummond,  which  has  been  referred  to  by 
the  defendant's  counsel,  shows  that  the  Statute  of  Frauds  will  pre- 
vent plaintififs  from  recovering  on  the  original  contract,  where  it  was 
not  in  writing,  and  not  to  be  performed  within  a  year.  But  neither 
the  statute  nor  the  case  show  that  plaintiffs  are  not  to  be  paid  for 
numbers  actually  received  by  the  defendant.  In  Soydell  v.  Drum- 
mond,  the  defendant  had  paid  for  all  the  numbers  of  the  work  sub- 
scribed for  that  he  had  received ;  and  the  question  was  whether  the 
executory  part  of  the  contract  was  binding,  and  the  defendant  bound 
to  take  and  pay  for  the  residue  of  the  work.  The  reasoning  of  the 
judges  in  that  case  is  against  the  argument  of  the  defendant's  counsel. 
They  consider  a  subscription  of  this  sort  as  a  divisible  contract. 

The  meaning  of  the  contractiug  parties,  when  they  say  twenty-four 
numbers,  at  one  guinea  each  number,  is,  that  the  publisher  shall  be 
paid  as  the  numbers  come  out,  not  that  he  is  to  wait  until  the  work 
is  complete  before  he  receives  any  money. 

One  of  the  reasons  for  publishing  in  numbers  is,  that  the  publishers 
have  not  sufficient  capital  to  complete  an  expensive  work.  Many 
of  the  most  beautiful  works  which  the  public  now  possess,  could  never 
have  been  brought  out  unless  the  publishers  had  been  paid  as  the  num- 
bers were  delivered. 

If  the  defendant  had  not  put  an  end  to  the  contract,  I  should  have 
no  difficulty  in  saying,  that  the  bankrupt  was  entitled  to  be  paid  one 
guinea  by  him  for  every  number  that  he  received. 

The  rest  of  the  Court  concurring,  the  rule  was 

/  Refused. 


WITHERS  V.  REYNOLDS, 
In  the  King's  Bench,  November  14, 1831. 
[^Beported  in  2  Barnewall  &  Adolphus,  882.] 
Assumpsit  for  not  delivering  straw  to  the  plaintiff  pursuant  to 
agreement.    At  the  trial  before  Lord  Tenterden,  C.  J.  at  the  sittings 
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in  Middlesex  after  last  Hilary  term,  the  agreement  proved  was  as  fol- 
lows : — 

«  John  Reynolds  undertakes  and  agrees  to  supply  Joseph  Withers 
with  wheat  straw  of  good  quality  sufficient  for  his  use  as  a  stable- 
keeper,  and  delivered  on  his  premises  as  above  "  ( i.  e.  at  Long  Acre, 
London)  "tUl  the  24th  of  June,  1830,  at  the  sum  of  thirty-three  shil- 
lings per  load  of  thirty-six  trusses,  and  to  be  delivered  at  the  rate  of 
three  loads  in  a  fortnight,  in  a  dry  state  and  without  damage.  And 
the  said  J.  W.  hereby  agrees  to  pay  to  the  said  J.  R.  or  his  order  the 
sum  of  thirty-three  shillings  per  load  for  each  load  of  straw  so  deliv- 
ered on  his  premises  from  this  day  till  the  24th  of  June,  1830,  according 
to  the  terms  of  this  agreement. 

(  Signed )  «  Joseph  Withers,  John  Reynolds." 

The  straw  was  regularly  sent  in  from  the  20th  of  October,  1829, 
when  this  agreement  was  made,  till  the  end  of  January,  1880.  At 
that  time,  the  plaintiff  being  in  arrear  for  several  loads  of  straw,  the 
defendant  called  upon  him  for  the  amount,  and  he  thereupon  ten- 
dered to  the  defendant  11^.  lis.,  being  the  price  of  all  the  straw  de- 
livered except  the  last  load,  saying  that  he  should  always  keep  one 
load  in  hand.  The  defendant  objected  to  this ;  but  was  at  length 
obliged  to  take  the  sum  offered :  and  he  then  told  the  plaintiflf  that 
he  would  send  no  more  straw  unless  it  was  paid  for  on  delivery  :  and 
accordingly  no  more  was  sent.  On  the  part  of  the  defendant  it  was 
submitted  that  there  must  be  a  nonsuit,  inasmuch  as  the  plaintiff,  on 
his  own  showing,  had  not  performed  his  own  part  of  the  contract, 
which  was  in  effect  to  pay  for  each  load  on  delivery.  Lord  Tbntee- 
DBN,  C.  J.,  was  of  this  opinion ;  but  directed  a  verdict  for  the  plaintiff, 
reserving  the  point.  A  rule  nisi  was  afterwards  obtained  for  enter- 
ing a  nonsuit. 

Campbell  and  H.  V.  Richards  now  showed  cause.  Two  things  in- 
dependent of  each  other  were  stipulated  by  this  contract  to  be  done 
by  the  respective  parties :  the  defendant  was  to  deliver  straw ;  the 
plaintiff  to  pay  the  price.  No  time  of  payment  was  specified.  There 
appears  nothing  which  could  entitle  the  defendant  to  insist  on  re- 
ceiving his  money  till  the  whole  quantity  of  straw  was  delivered. 
Payment,  then,  was  not  a  condition  of  the  defendant's  performance  of 
his  contract.  His  promise  was  given  in  consideration  that  the  plaint- 
iflf promised  to  pay,  not  in  consideration  of  performance.  If  the  plaint- 
iff was  bound  to  pay  for  each  load  on  delivery,  still  it  does  not  follow 
that  a  refusal  to  pay  for  one  load  excused  the  defendant  from  any  future 
performance  of  his  contract.  Weaver  v.  Sessions  (a).  And  according 
to  that  case,  he  ought  at  least  to  have  shown  that  he  subsequently  made 

(a)  6  Taunt.  154. 
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a  tender  of  executing  his  part  of  the  agreement,  which  the  plaintiff  re- 
jected. The  defendant,  therefore,  upon  his  construction  of  the  agree- 
ment, may  be  entitled  to  bring  a  cross  action,  but  has  no  defence  to  this. 
Piatt,  contrS.  The  only  question  is  upon  the  construction  of  this 
agreement.  It  is  true,  no  time  of  payment  was  specified,  but  in  the 
absence  of  any  express  stipulation,  the  money  would  be  payable  on 
demand  as  often  as  it  became  due ;  and  here  the  words, "  to  pay  thirty- 
three  shillings  per  load  for  each  load  so  delivered,"  intimate  that  the 
price  of  each  load  was  to  be  due  as  soon  as  it  was  delivered.  ( Here 
he  was  stopped  by  the  Court.) 

Lord  Tenteeden,  C.  J.  I  am  of  opinion  that  the  plaintiff  is  not 
entitled  to  recover.  There  is,  I  think,  no  doubt  that  by  the  terms  of 
this  agreement  the  plaintiff  was  to  pay  for  the  loads  of  straw  as  they 
were  delivered.  If  that  were  not  so,  the  defendant  would  have  been 
liable  to  the  inconvenience  of  giving  credit  for  an  indefinite  length  of 
tim^,  and,  in  case  of  non-payment,  bringing  an  action  for  a  very  large 
sum  of  money,  which  does  not  appear  to  have  been  intended  by  the 
contract.  Then  the  only  question  is,  whether  upon  the  plaintiff's  say- 
ing, "  I  wUl  not  pay  for  the  goods  on  delivery  "  ( for  that  was  the 
effect  of  his  communication  to  the  defendant ),  it  was  incumbent  on 
the  defendant  to  go  on  supplying  straw;  and  he  clearly  was  not 
obliged  to  do  so. 

Paeke,  J.  The  substance  of  the  agreement  was,  that  the  straw 
should  be  paid  for  on  delivery.  The  defendant  clearly  did  not  con- 
template credit.  When,  therefore,  the  plaintiff  said  that  he  would 
not  pay  on  delivery,  ( as  he  did,  in  substance,  when  he  insisted  on 
keeping  one  load  in  hand,)  the  defendant  was  not  obliged  to  go  on 
supplying  him. 

Tattnton,  J.  The  contract  does  not  s?y  merely  that  so  much  straw 
shall  be  supplied  at  thirty-three  shillings  a  load,  but  it  adds  that  the 
plaintiff  shall  pay  that  sum  "  for  each  load  of  straw  delivered  on  his 
premises,"  from  the  date  of  the  agreement  till  the  24th  of  June,  1830. 
That  prima  facie  imports  that  each  load  was  to  be  paid  for  as  deliv- 
ered. 

Patteson,  J.  If  the  plaintiff  had  merely  failed  to  pay  for  any  par- 
ticular load,  that,  of  itself,  might  not  have  been  an  excuse  to  the  de- 
fendant for  delivering  no  more  straw :  but  the  plaintiff  here  expressly 
refuses  to  pay  for  the  loads  as  delivered ;  the  defendant,  therefore,  is 
not  liable  for  ceasing  to  perform  his  part  of  the  contract. 

Hide  absolute. 
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FRANKLIN  v.  MILLER. 

In  the  King's  Bench,  January  26,  1836. 

[Jteported  in  4  Adolphus  &  Ellis,  599.] 

Assumpsit.  The  first  count  stated  that  defendant,  being  indebted 
to  divers  persons,  undertook,  by  a  certain  agreement,  to  pay  plaintiff 
the  full  amount  of  all  accounts  paid  for  defendant  by  him",  with  the 
expenses,  and  further  to  pay  over  to  plaintiff  40^.  per  quarter  of  his 
(defendant's)  salary,  until  the  said  debts  should  be  fully  settled  ;  and 
that,  by  the  said  agreement,  plaintiff  agreed  to  advance  a  sovereign 
per  week,  and  the  rent  of  5^.  5s.,  also  Mr.  Moxey  bl.  3s.  2d.,  and  Mr. 
Morrison  bl.  per  quarter  out  of  the  said  40Z.,  which  would  become  due 
respectively  on  the  first  days  of  January,  April,  July  and  October. 
And  that,  in  consideration  of  the  premises,  and  of  plaintiff's  promise, 
to  perform  the  agreement,  defendant  promised  to  perform  &c.  on  his 
part.  Aud  although  plaintiff  on  &c.,  and  on  divers  other  days  &c. 
paid  for  the  defendant  to  divers  persons,  to  wit,  &c.  (naming  them), 
divers  accounts,  being  debts  due  and  owing  from  defendant  to  those 
persons  respectively,  and  amounting  in  the  whole  to  a  large  &c.,  to 
wit  281^.,  the  full  amount  of  which  accounts  defendant  was  liable  to, 
and  ought  to  have  paid  to  plaintiff  according  to  the  agreement,  where- 
of &c.  (notice  to  defendant) :  and  although  since  the  making  of  the 
agreement,  and  before  the  commencement  of  this  suit,  divers,  to  wit, 
five  of  the  sums  of  401.  in  the  agreement  mentioned,  have  become  due 
from  defendant  to  plaintiff  according  to  the  agreement,  to  wit,  on 
October  1st,  1833,  and  the  first  days  of  January,  April,  Jxily,  and 
October,  1834,  and  although  the  debts  mentioned  in  the  agreement 
have  not  been  fully  settled,  and  although  defendant  hath  paid  a  part, 
to  wit,  160Z.  of  the  amount  of  the  said  accounts  so  paid  as  aforesaid, 
and  of  the  said  sums  of  40Z.  so  due  as  aforesaid,  yet  &c.,  breach,  that 
defendant  hath  not  paid  the  residue  of  the  full  amount  of  the  said  ac- 
counts, or  of  the  said  sums  of  iOl.  which  became  due  as  aforesaid, 
though  requested,  to  wit,  on  &c.,  so  to  do ;  and  there  is  now  due  to 
plaintiff  &c.  The  same  count  also  charged  a  breach  of  contract  by 
defendant,  in  not  paying  expenses  incurred  by  plaintiff  in  settling  the 
accounts  paid  as  aforesaid. 

Third  plea,  as  to  the  first  three  sums  of  40?.,  payment. 

Fourth  plea,  as  to  the  non-payment  of  two  sums  of  40Z.,  alleged  in 
the  declaration  to  have  become  due  July  1st  and  October  1st,  1834  : 
that  long  before  the  same  or  either  of  them  became  due,  to  wit.  May 
1st,  1834,  and  on  divers  other  days  and  times  afterwards,  and  before 
the  said  1st  of  July,  1834,  there  were  persons,  to  wit,  &c.  (mentioning 
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three  persons  different  from  those  named  in  the  declaration),  the  resi- 
due of  the  said  persons,  to  whom  defendant,  at  the  time  of  the  making 
of  the  said  agreement,  was,  and  then  still  continued,  indebted  in  divers 
sums  of  money,  whereof  plaintiff  then  had  notice,  and  plaintiff  could 
and  might  then  have  fully  paid  or  otherwise  settled  their  said  debts, 
had  he  used  due  and  reasonable  care  and  diligence  in  that  behalf ;  but 
plaintiff  did  not  nor  would  fully  pay  or  settle  the  same,  and  carelessly 
and  negligently  suffered  and  permitted  the  same  to  be  and  remain  un- 
paid and  imsettled.  And  defendant  further  saith  that,  although  he 
did  afterwards,  to  wit,  AprU  1st,  1834,  pay  to  plaintiff"  the  said  sum  of 
40Z.  to  be  by  defendant  paid  to  plaintiff  on  that  day,  for  the  purposes 
in  the  said  agreement  mentioned ;  yet  plaintiff  did  not  nor  would,  there- 
out or  otherwise,  at  any  time  afterwards,  although  often  requested  so 
to  do,  advance  to  defendant  a  sovereign  per  week,  but  wholly  neglected 
so  to  do ;  and  thereupon  defendant,  within  a  reasonable  time  then  next 
following,  and  before  the  said  last  mentioned  sums  of  401.  became  due 
and  payable,  to  wit.  May  20th,  1834,  rescinded  and  put  an  end  to,  and 
abandoned  the  said  agreement,  and  gave  plaintiff  notice  thereof,  and 
that  defendant  should  not  require  plaintiff  to  perform  the  same  in  any 
thing  further  on  his  part  and  behalf  to  be  performed  and  fulfilled. 
Verification. 

Replication  to  the  fourth  plea,  that,  before  and  at  the  time  when 
defendant  paid  plaintiff  the  sum  of  40Z.  in  that  plea  alleged  to  have 
been  so  paid,  defendant  was  indebted  to  plaintiff  in  a  large  sum  of 
money,  to  wit,  501.  and  more,  for  and  in  respect  of  the  said  money  paid 
by  plaintiff  for  defendant  as  in  the  said  first  coimt  is  mentioned ;  and 
that  the  said  last  mentioned  sum  of  40Z.,  at  the  time  when  the  same 
was  paid  by  defendant  to  plaintiff,  was  of  less  amount  than,  and  was 
insufficient  to  satisfy  or  discharge  the  said  money  in  which  defendant 
was  indebted  to  plaiatiff  as  last  aforesaid,  and  for  which  money  the 
said  agreement  in  the  said  first  count  mentioned  was  then  a  security 
to  plaintiff.    Verification. 

Demurrer  to  the  replication,  assigning  for  causes,  that,  although  the 
defendant  hath,  in  his  fourth  plea,  alleged  that  he  paid  plaintiff  the 
401.  for  the  purposes  of  the  agreement,  the  plaintiff  hath  not  in  his  re- 
plication shown  any  excuse  for  not  applying  it  to  those  purposes,  and 
hath  endeavored  to  apply  it  to  other  purposes  and  debts  which  by  law 
he  could  not  do ;  that  the  replication  does  not  specifically  show  how 
the  401.  was  appropriated,  nor  what  was  the  subject-matter  of  the  debt 
due  from  defendant  to  plaintiff ;  that  the  replication  is  a  departure ; 
and  that,  although  defendant  m  his  fourth  plea  hath  shown  another 
breach  by  plaintiff  of  the  said  agreement  sufficient  to  enable  defendant 
to  rescind  the  same,  plaintiff  hath  not,  by  his  replication,  traversed  or 
denied,  or  confessed  and  avoided  the  said  breach,  and  hath  admitted  it. 

Joinder  in  demurrer. 
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jR,  V.  Hichards  in  support  of  the  demurrer  (a). 
W.  Clarkson,  contrS. 

LoBo  Dbnman,  C.  J.  The  defendant  by  his  plea,  says,  « true  it  is,  I 
did  not  pay  the  sums  claimed,  but  there  was  some  debt  which  you 
might  have  paid  and  have  not,  and  you  have  not  paid  me  the  sover- 
eign per  week ;  therefore  I  have  rescinded  the  contract."  And  this  is 
said  when  the  plaintiff  is  considerably  in  advance.  It  is  clear  that  the 
defendant  had  no  right  to  treat  the  contract  as  resciaded.  That  is 
illustrated  by  the  judgment  of  Patteson,  J.,  in  Withers  v.  Beynolds  {b), 
where  it  is  said,  "  If  the  plaintiff  had  merely  failed  to  pay  for  any  par- 
ticular load,  that,  of  itself,  might  not  have  been  an  excuse  to  the  de- 
fendant for  delivering  no  more  straw."  As  therefore,  the  defendant, 
here,  has  not  shown  a  valid  excuse  by  his  plea,  it  is  unnecessary  to  con- 
sider whether  or  not  the  replication  be  bad. 

LiTTLEDAiE,  J.  "With  respcct  to  the  plea,  the  plaintiff  may  say,  «  as- 
suming that  there  has  been  a  default  made  as  to  my  part  of  the  con- 
tract, it  is  only  a  partial  breach,  and  the  defendant's  argument  would 
go  the  length  of  insisting  that  if  I  had  in  any  one  week  omitted  to  pay 
the  sovereign,  he  might  put  an  end  to  the  contract,  and  deprive  me  of 
all  the  money  I  have  paid  in  advance :  for  he  states  that  he  has  re- 
scinded the  agreement  altogether."  It  is  a  clearly  recognized  principle 
that,  if  there  is  only  a  partial  failure  of  performance  by  one  party  to 
a  contract,  for  which  there  may  be  a  compensation  in  damages,  the 
contract  is  not  put  an  end  to.  In  Boone  v.  Eyre  (c),  which  was  an  action 
of  covenant  on  a  deed  whereby  the  plaintiff  conveyed  to  the  defendant 
the  equity  of  redemption  of  a  plantation  in  the  West  Indies  together 
with  the  stock  of  negroes  upon  it,  in  consideration  of  500^.  and  an  an- 
nuity of  161^.  for  his  life,  and  covenanted  that  he  had  good  title  to  the 
plantation  and  was  lawfully  possessed  of  the  negroes,  and  the  defend- 
ant covenanted  that,  the  plaintiff  performing  everything  in  the  deed 
contained  on  his  part,  he  would  pay  the  annuity,  and  the  breach  alleged 
was  non-payment,  the  defendant  pleaded  that  the  plaintiff  was  not  at 
the  time  of  making  the  deed  lawfully  possessed  of  the  negroes.  On 
demurrer  to  the  plea.  Lord  Mansfield  said,  «  The  distinction  is  very 
clear.  Where  mutual  covenants  go  to  the  whole  of  the  consideration 
on  both  sides,  they  are  mutual  conditions,  the  one  precedent  to  the  other. 
But  where  they  go  only  to  a  part,  where  a  breach  may  be  paid  for  in 
damages,  there  the  defendant  has  a  remedy  on  his  covenant,  and  shall 
not  plead  it  as  a  condition  precedent.  If  this  plea  were  to  be  allowed, 
any  one  negro  not  being  the  property  of  the  plaintiff  would  bar  the 
action."    So  here  it  cannot  be  contended  that,  if  iu  any  one  week  the 

(a)  The  arguments  are  omitted.     Ed. 
(6)  2  B.  &  Ad.  882.  (c)  1  H.  Bl.  273,  note  (a). 
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sovereign  had  been  unpaid,  that  default  would  put  an  end  to  a  contract 
made  up  of  several  stipulations,  some  of  which  have  been  executed. 
It  is  immaterial  to  consider  whether  or  not  the  replication  be  good. 

Williams,  J.,  concurred. 

CoLEEiDGE,  J.  I  think  both  the  repUcation  and  the  plea  bad.  The 
plea  is  not  good,  unless  one  party  to  a  contract  like  this  may  treat  it 
as  rescinded,  if  the  other  fails  in  the  slightest  degree  to  perform  his 
part  of  it.  The  rule  is  that,  in  rescinding  as  in  making  a  contract, 
both  parties  must  concur.  In  Withers  v.  Beynolds  {a)  each  load  of  straw 
was  to  be  paid  for  on  delivery.  When  the  plaiatiff  said  that  he  would 
not  pay  for  the  loads  on  delivery,  that  was  a  total  failure ;  and  the 
plaintifif  was  no  longer  bound  to  deliver.  In  such  a  case  it  may  be 
taken  that  the  party  refusing  has  abandoned  the  contract.  The 
present  case  is  different ;  and  the  plaintifif  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 


FREETH  AND  ANOTHER  v.  BURR. 
In  the  Common  Pleas,  Januaet  14, 1874. 
[Beportedin  Law  Reports,  9  Common  Pleas,  208.] 

The  declaration  stated  that  it  was  agreed  by  and  between  the  plaint- 
iffs and  the  defendant  that  the  defendant  should  sell  and  deUver  to 
the  plaintiffs  and  the  plaintLfifs  should  buy  and  accept  of  and  from  the 
defendant  250  tons  of  pig-iron,  at  56s.  per  ton,  to  be  delivered  by  the 
defendant  to  the  plaiatiflf s ;  that  the  defendant  delivered  to  the  plaint- 
iffs one  half  of  the  said  250  tons  of  pig-Lron,  and  that  all  conditions 
were  fulfilled,  &c.,  to  entitle  the  plaintiffs  to  have  the  agreement  ful- 
filled by  the  defendant  in  respect  of  the  matters  the  breach  of  which 
is  hereinafter  assigned,  and  to  maintain  this  action :  Breach,  that  the 
defendant  did  not  nor  would  deliver  to  the  plaintifif s  the  residue  of  the 
said  250  tons  of  pig-iron  according  to  the  agreement ;  whereby  the 
plaintiffs  had  been  deprived  of  the  profits  which  would  have  accrued 
to  them  from  the  delivery  of  the  same,  and  had  been  delayed  and  other- 
wise injured  and  damnified  in  their  business,  in  which  the  defendant 
well  knew  they  intended  to  use  the  said  goods.    Claim,  500^. 

Pleas,  1.  that  the  defendant  did  not  agree,  as  alleged ;  2.  a  denial  of 
the  alleged  breach ;  3.  that,  after  the  alleged  promise,  and  before  any 
breach  thereof  by  the  defendant,  the  plaintifif s  exonerated  and  dis- 
charged the  defendant  from  his  promise  and  from  the  performance  of 

(a)  2  B.  &  Ad.  882. 
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the  same ;  4.  that,  after  the  making  of  the  alleged  contract,  and  be- 
fore any  breach  thereof  by  him,  the  said  contract  was  rescinded  and 
abandoned  by  mutual  assent. 

Joinder  of  issue ;  and  further  replication  to  the  third  plea,  that  the 
plaintiffs  were  suing,  not  for  a  breach  of  the  agreement  therein  ad- 
mitted, and  from  the  performance  of  which  the  defendant  alleged 
that  the  plaintiffs  exonerated  and  discharged  the  defendant,  but  for 
the  breach  of  another  and  subsequent  agreement  by  which  the  de- 
fendant agreed  to  sell  and  deliver  the  said  iron  to  the  plaintififs. 

There  was  a  similar  replication  to  the  fourth  plea. 

Eejoinders  to  the  second  and  third  replications, — ^that  no  such 
agreement  as  the  supposed  other  and  subsequent  agreements  in  those 
replications  respectively  mentioned  were  made, — that  the  defendant 
denied  the  alleged  breaches  of  the  said  other  and  subsequent  agree- 
ments and  every  of  them,  and  said  that  he  was  not  guilty  thereof. 
Issue. 

The  cause  was  tried  before  Brett,  J.,  at  the  sittings  in  London  af- 
ter last  Hilary  Term.  The  plaintiffs  and  the  defendant  were  iron- 
merchants  and  manufacturers.  In  November,  1871,  the  plaintiffs 
agreed  to  buy  of  the  defendant  250  tons  of  pig-iron,  and  on  the  28th 
of  that  month  bought  and  sold  notes  were  exchanged.  The  bought- 
note,  signed  by  the  plaintiffs,  was  as  follows : — 

London,  28th  November,  1871. 

"  Bought  of  Messrs.  D.  M.  Burr  &  Co.  two  hundred  and  fifty  tons 
of  pig-iron,  at  fifty-six  shillings  per  ton  alongside  our  wharf.  Mill- 
wall.  Half  to  be  delivered  in  two  weeks,  remainder  in  four  weeks. 
Payment,  net  cash  14  days  after  delivery  of  each  parcel." 

The  market  was  rising,  and  early  in  February  the  plaintiffs  wrote 
to  the  defendant  remonstrating  with  him  for  not  having  deUvered  any 
of  the  iron.  About  the  15th  of  that  month  lOJ  tons  were  sent  along- 
side the  plaintiffs'  wharf ;  and  on  the  20th  the  plaintiffs  wrote  to  the 
defendant,  as  follows : — 

"We  are  much  surprised  you  should  have  sent  such  a  paltry  lot  as 
10  tons  on  account  of  contract  for  250  tons  which  shoxild  have  been 
delivered  last  December.  We  must  request  you  wiU  give  us  a  defi- 
nite time  for  deUvery  of  at  least  50  tons,  which  must  be  delivered  at 
once,  or  we  shall  have  again  to  buy  against  you." 

On  the  17th  of  May,  1872,  the  defendant  wrote  to  the  plaintififs,  as 
follows : — 

"  We  are  informed  that  the  lighter  which  we  sent  with  30  tons 
Kentledge  pig-iron  to  your  wharf  on  the  10th  instant  is  still  lying 
there  unloaded,  and  that  this  has  arisen  through  an  undue  preference 
being  allowed  by  you  to  other  barges  in  discharging,  or  from  some 
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other  cause  for  which  you  are  to  blame.  We  have,  therefore,  to  inti- 
mate that  we  shall  hold  you  liable  for  demurrage  from  and  after  13th 
instant." 

On  the  18th  the  plaintififs  wrote  to  the  defendant, — "In  answer  to 
yours  of  the  17th  instant,  your  barge  has  been  discharged  some  days. 
Do  you  intend  to  deliver  the  remainder,  or  shall  we  buy  against 
you?" 

To  this  the  defendant  replied  on  the  21st, — "  It  is  our  intention  to 
deliver  remainder  of  pig-iron,  and  do  not  wish  you  to  buy  against  us. 
We  inclose  invoice  of  last  lot." 

On  the  29th  of  May,  126  tons  ia  all  having  by  that  time  been  de- 
livered, the  defendant  wrote  to  the  plaintiffs, — "  Would  you  kindly 
forward  us  check  in  payment  of  the  ballast  iron  we  have  delivered 
to  you,  and  we  shall  proceed  at  once  to  send  on  the  remainder." 

The  plaintiffs,  under  an  erroneous  impression  that  they  were  enti- 
tled to  set  off  against  the  defendant's  claim  any  loss  which  they 
might  incur  in  case  the  defendant  should  fail  to  deliver  the  remainder 
of  the  iron  contracted  for,  refused  to  pay  for  the  125  or  126  tons 
which  had  been  delivered ;  and  their  attorney,  in  reply  to  a  letter 
from  the  defendant's  attorney  demanding  payment,  put  forward  a 
claim  for  250?.,  being  21.  per  ton  on  the  125  tons  undelivered. 

On  the  12th  of  June,  the  defendant's  attorneys  wrote  to  the  plaint- 
iffs' attorney. — "  We  hardly  think  it  necessary  to  refer  to  your  cli- 
ents' claim  for  250Z.,  as  it  is  purely  hypothetical  and  could  not  possi- 
bly arise,  as  your  clients  by  their  own  default  have  obliged  our  client 
to  refuse  to  make  .any  further  delivery  of  iron.  We  must  request 
your  clients'  immediate  attention  to  the  settlement  of  amoimt  (352?. 
155. 10c?.)  mentioned  in  our  letter  of  the  5th  instant." 

The  plaintiffs  paid  ultimately  (but  not  until  after  an  action  had 
been  brought  for  it)  for  the  first  125  tons  of  iron ;  and  this  action 
was  brought  against  the  defendant  for  the  breach  of  his  contract  in 
refusing  to  deliver  the  second  125  tons. 

On  the  part  of  the  defendant,  it  was  contended  that  the  plaintiffs' 
refusal  to  pay  for  the  first  parcel  of  the  iron  amounted  to  an  aban- 
donment of  the  contract  by  them,  and  absolved  the  defendant  from 
his  obligation  further  to  perform  it  on  his  part.  Hoare  v.  Rennie  {a) 
was  relied  on. 

The  learned  judge  ruled  that  the  mere  refusal  by  the  plaintiffs  to 
pay  for  the  first  125  tons  did  not  exonerate  the  defendant  from  his 
obligation  under  the  contract  to  deliver  the  second  125  tons,  and  con- 
sequently that  the  plaintiffs  were  entitled  to  recover  such  damages  as 
they  had  sustained  from  the  non-delivery  :  and  he  directed  a  verdict 
to  be  entered  for  the  plaintiffs  for  148?.  16s., — reserving  leave  to  the 

(a)  5  H.  &  N.  19;  29  L.  J.  (Ex.)  19. 
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defendant  to  moTe  to  enter  a  nonsiiit,  if  the  Court  should  be  of  opin- 
ion that  the  refusal  by  the  plaintiffs  to  pay  for  the  iron  delivered 
amounted  to  an  abandonment  of  the  contract. 

Garth,  Q.  C,  in  Easter  Term  last,  obtained  a  rule  nisi  accordingly. 

Watkin  Williams,  Q.  C,  and  £!.  Olarke,  who  appeared  to  show  cause, 
were  stopped  by  the  Court. 

Garth,  Q.  C,  and  PhiUyrick,  in  support  of  the  rule.  The  iron  was 
not  delivered  according  to  the  strict  terms  of  the  contract :  but  the 
correspondence  shows  that  the  time  for  delivery  had  been  extended 
by  mutual  consent.  The  whole  of  the  first  parcel  having  been 
delivered,  the  defendant  was  entitled  to  payment  for  that  parcel  in 
fourteen  days.  Payment  was  demanded  and  refused.  The  defendant 
had  then  a  right,  according  to  the  principle  laid  down  in  Hoare  v. 
Eennie  (a),  to  treat  that  refusal  as  a  breach,  and  to  rescind  the  con- 
tract. In  that  case  the  plaintiffs  had  undertaken  to  deliver  to  the 
defendants  667  tons  of  iron,  to  be  shipped  from  Sweden  in  the  months 
of  June,  July,  August  and  September,  and  in  about  equal  portions 
each  month.  In  June  the  plaintiffs  delivered  twenty-one  tons  only ; 
whereupon  the  defendants  gave  them  notice  that  they  would  receive 
no  more ;  and  the  Court  of  Exchequer  held  that  they  were  justified 
in  considering  the  contract  as  at  an  end.  Pollock,  C.  B.,  in  delivering 
judgment  said :  "  At  the  outset,  the  plaintiffs  failed  to  tender  the 
quantity  according  to  the  contract:  they  tendered  a  much  leBs 
quantity.  The  defendants  had  a  right  to  say  that  this  was  no  per- 
formance of  the  contract,  and  they  were  no  more  bound  to  accept  the 
short  quantity  than  if  a  single  delivery  had  been  contracted  for." 
So,  here,  the  non-performance  by  the  plaiatiSs  of  the  stipulation  as 
to  payment  for  the  first  parcel  entitled  the  defendant  to  assume 
that  they  repudiated  the  contract.  In  Withers  v.  Reynolds  (5),  the 
refusal  by  the  buyer  to  perform  his  part  of  the  contract  by  paying 
for  each  load  of  straw  as  delivered,  was  held  to  entitle  the  seller  to 
rescind  the  contract. 

[Denman,  J.  There  the  plaintiff  did  acts  and  said  things  which 
amounted  to  a  declaration  on  his  part  that  he  did  not  mean  to  per- 
form the  contract.] 

Hoare  v.  Bmnie  (a)  was  distinctly  recognized  in  Bradford  v.  Wil- 
liams (c),  though  somewhat  reflected  upon  in  Simpson  v.  Grippin  {d ). 

[Dbnman,  J.,  referred  to  Jonasshon  v.  Young  (e).] 

LoBD  CoLBBiDGB,  C.  J.  The  question  in  this  case  arises  upon  a 
contract  for  the  sale  of  iron  entered  into  between  the  plaintiffs  and 
the  defendant  on  the  28th  of  November,  1871,  in  the  following 

(a)  5  H.  &  N.  19;  29  L.  J.  (Ex.)  19.    (6)  2  B.  &  Ad.  882.     (c)  Law  Kep.  7  Ex.  259. 
(d)  Law  Kep.     Q.  B.  14.  (e)  4  B.  &  S.  296;  32  L.  J.  (Q.  B.)  385. 
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terms : — «  Bought  of  Messrs.  D.  M.  Burr  &  Co.  250  tons  of  pig-iron,  at 
56s.  per  ton  alongside  our  wharf,  Millwall.  Half  to  be  delivered  in 
two  weeks,  remainder  in  four  weeks.  Payment,  net  cash  fourteen 
days  after  delivery  of  each  parcel."  The  material  facts  were  these : 
— There  was  no  delivery  in  the  terms  of  the  contract  of  either  parcel  of 
the  iron.  In  point  of  fact,  the  delivery  of  the  first  125  tons  was  by 
mutual  arrangement  delayed,  and  the  last  delivery  of  that  parcel  did 
not  take  place  until  the  12th  of  May,  1872.  There  was  a  correspon- 
dence between  the  parties,  pressure  by  the  purchasers  for  delivery, 
and  excuses  by  the  vendor  for  the  non-delivery.  That  the  former 
were  anxious  for  the  completion  of  the  contract  appears  to  be  clear, 
as  well  from  the  tenor  of  the  correspondence  as  from  the  fact  that  the 
market  was  rising.  A  few  days  after  the  full  delivery  of  the  first 
parcel,  viz.  on  the  29th  of  May,  1872,  the  defendant  demanded  pay- 
ment for  the  125  tons,  which  the  plaintiffs  refused,  claiming  to  set  off 
damages  for  the  defendant's  breach  of  contract.  The  plaintiffs  after- 
wards demanded  delivery  of  the  remaining  125  tons  ;  and  upon  the 
defendant's  refusal  to  comply  with  that  demand  this  action  was 
brought.  The  question  is  whether  the  fact  of  the  plaintiff's  refusal 
to  pay  for  the  125  tons  dehvered  was  such  a  refusal  on  the  part  of 
the  purchasers  to  comply  with  their  part  of  the  contract  as  to  set  the 
seller  free  and  to  justify  his  refusal  to  continue  to  perform  it.  This 
certainly  appears,  viz.  that  there  was  an  extension  by  mutual  consent 
of  the  time  for  the  delivery  of  the  iron  from  December,  1871,  to  May, 
1 872,  with  constant  pressure  on  the  one  side  and  excuses  and  resist- 
ance on  the  other.  I  mention  that  because  it  is  important  to  express 
my  view  that,  in  cases  of  this  sort,  where  the  question  is  whether  the 
one  party  is  set  free  by  the  action  of  the  other,  the  real  matter  for 
consideration  is  whether  the  acts  or  conduct  of  the  one  do  or  do  not 
amount  to  an  intimation  of  an  intention  to  abandon  and  altogether  to 
refuse  performance  of  the  contract.  I  say  this  in  order  to  explain  the 
ground  upon  which  I  think  the  decisions  in  these  cases  must  rest. 
There  has  been  some  conflict  amongst  them.  But  I  think  it  may  be 
taken  that  the  fair  result  of  them  is  as  I  have  stated,  viz.  that  the 
true  question  is  whether  the  acts  and  conduct  of  the  party  evince  an 
intention  no  longer  to  be  bound  by  the  contract.  Now,  non-payment 
on  the  one  hand,  or  non-delivery  on  the  other,  may  amount  to  such  an 
act,  or  may  be  evidence  for  a  jury  of  an  intention  wholly  to  abandon 
the  contract  and  set  the  other  party  free.  That  is  the  true  principle 
on  which  Hoare  v.  Bennie  (a)  was  decided,  whether  rightly  or  not 
upon  the  facts  I  will  not  presume  to  say.  Where  by  the  non-delivery 
of  part  of  the  thing  contracted  for  the  whole  object  of  the  contract  is 
frustrated,  the  party  making  the  default  renounces  on  his  part  all  the 

(o)  5  H.  &  N.  19;  29  L.  J.  (Ex.)  19. 
Vol.  11-39 
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obligations  of  the  contract.  That  is  the  ground  upon  which  it  is  said 
in  Jonasshon  v.  Young  (a)  that  that  case  may  be  supported.  In 
WitJwrs  V.  Beynolds  (b)  there  was  an  express  refusal  by  the  plaintiff 
to  iperform  the  contract :  and  Patterson,  J.,  says  :  "  If  the  plaintiff 
had  merely  failed  to  pay  for  any  particular  load,  that  of  itself  might 
not  have  been  an  excuse  to  the  defendant  for  delivering  no  more 
straw :  but  the  plaintiff  here  expressly  refuses  to  pay  for  the  loads  as 
delivered ;  the  defendant  therefore  is  not  liable  for  ceasing  to  per- 
form his  part  of  the  contract."  Wightman,  J.,  certainly,  and  Cromp- 
ton,  J.,  by  inference,  in  Jonasshcm  v.  Young  (c),  both  uphold  that  case 
upon  the  principle  on  which  I  rely.  The  principle  to  be  applied  in 
these  cases  is,  whether  the  non-delivery  or  the  non-payment  amounts 
to  an  abandonment  of  the  contract  or  a  refusal  to  perform  it  on  the 
part  of  the  person  so  making  default.  That  being  so,  and  my  Brother 
Brett  having  ruled  that  the  mere  non-payment  for  the  first  portion  of 
the  iron  contracted  for,  unattended  by  any  other  act  on  the  part  of 
the  purchasers,  did  not  put  an  end  to  the  contract  so  as  to  disentitle 
the  purchasers  to  maintain  an  action  for  the  non-delivery  of  the 
second  portion,  but  only  gave  the  seller  a  remedy  by  cross-action  (of 
which  he  has  availed  himself),  I  am  of  opinion  that  his  ruling  was 
correct,  and  that  the  rule  should  be  discharged. 

Keating,  J.  I  entirely  agree  in  the  judgment  pronounced  by  my 
Lord,  and  in  the  principle  upon  which  he  puts  it.  It  is  not  a  mere 
refusal  or  omission  of  one  of  the  contracting  parties  to  do  something 
which  he  ought  to  do,  that  will  justify  the  other  in  repudiating  the 
contract ;  but  there  must  be  an  absolute  refusal  to  perform  his  part 
of  the  contract.  Non-payment  is  an  element.  But,  looking  at  all  the 
circumstances  of  this  case, — a  rising  market ;  a  failure  on  the  part  of 
the  defendant  to  deliver  the  iron  according  to  the  terms  of  the  con- 
tract ;  a  series  of  deliveries  in  small  quantities  long  after  the  times 
for  delivery  provided  for  by  the  contract ;  and  a  refusal  on  the  part 
of  the  plaintiffs  to  pay  for  the  iron  delivered,  not  only  accompanied 
by  remonstrances,  but  with  a  requisition  to  the  seller  to  fix  a  day  for 
the  delivery  of  a  certain  quantity ; — I  do  not  think  they  show  an  in- 
tention on  the  part  of  the  plaintiffs  to  abandon  the  contract.  As  upon 
the  facts  there  appears  to  have  been  not  only  no  absolute  refusal  to 
perform  the  contract  by  the  plaintiffs,  and,  what  is  important,  no 
evidence  of  inability  on  their  part  to  perform  it,  I  think  the  defendant 
had  no  right  to  treat  the  contract  as  rescinded  and  to  refuse  to  de- 
liver the  remainder  of  the  iron. 

Dbnmak,  J.  I  am  of  the  same  opinion.  The  learned  judge  ruled 
that  the  mere  refusal  by  the  plaintiffs  to  pay  for  the  portion  of  the  iron 

(a)  4  B.  &  S.  296;  32  L.  J.  (Q.  B.)  385.  (6)  2  B.  &  Ad.  882. 

(c)  4  B.  &  S.  at  p.  299. 
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delivered  did  not  warrant  the  defendant  in  considering  the  contract  as 
at  end ;  and  he  gave  the  defendant  leave  to  move  to  enter  a  verdict  or 
a  nonsuit  if  the  Court  should  think  that  ruling  wrong.  I  am  of  opinion, 
upon  the  authority  of  Withers  v.  Reynolds  (a),  that  the  ruling  was 
quite  right.  That  case  did  not  decide  expressly  that  a  mere  failure 
of  a  single  payment  might  not  be  evidence  of  a  refusal  to  perform  the 
contract.  But,  in  the  words  of  Patteson,  J.,  the  conduct  of  the  plaint- 
iff, coupled  with  the  non-payment,  amounted  to  an  express  refusal  to 
perform  the  contract  on  his  part.  There  was  nothing  of  the  sort 
here.  After  the  way  in  which  that  case  has  been  treated  in  subse- 
quent authorities,  I  think  we  are  bound  to  hold  it  to  be  a  correct 
statement  of  the  law,  and  to  act  upon  it.  Notwithstanding  the  plaiat- 
iff's  refusal  to  pay,  the  defendant  was  bound  to  go  on  and  deliver  the 
rest  of  the  iron  {b). 

Mule  discharged. 


FROST  V.  KNIGHT. 
Ih  the  Exchequee  Chambee,  Febeuaet  8, 1872. 
[Reported  in  Law  Reports,  1  Exchequer,  111.] 

Eeeoe  on  a  judgment  of  the  Court  of  Exchequer  (Kelly,  C.  B.,  and 
Channell,  B. ;  Martin,  B.,  dissenting),  arresting  the  judgment  after 
a  verdict  for  the  plaintiff.  The  facts  and  pleadings  in  the  case  are 
stated  in  the  judgment  of  the  Lord  Chief  Justice,  and  more  fully  in 
the  report  of  the  case  below  (c). 

Jime  20,  21, 1871.    The  case  was  argued  by 

Hill,  Q.  C.     {Dodd  with  him  ),  for  the  plaintiff. 

Powell,  Q.  C.     (Streeten  with  him),  for  the  defendant. 

Cur.  adv.  vult  (<?). 

Feb.  8,  1872.    The  following  judgments  were  delivered:— 
CooKBUEK,  C.  J.  (e).    This  case  comes  before  us  on  error,  brought 

on  a  judgment  of  the  Court  of  Exchequer  arresting  the  judgment  in 

the  action  on  a  verdict  given  for  the  plaintiff. 

The  action  was  for  breach  of  promise  of  marriage.    The  promise, 

as  proved,  was  to  marry  the  plaintiff  on  the  death  of  the  defendant's 


U. 


2B.  &Ad.  882.  ^^     ,      „  , 

See  the  case  of  The  Mersey  Steel  and  Iron  Co.  (Limited)  v.  Naylor,  9  A.pp- 
Cas.'  434.    Ed. 

(c)  Law  Rep.  5  Ex.  322.  „    ..^   -.r    * 

(d)  The  case  was  heard  before  Cockbum,  C.  J.,  and  Byles,  Montague  Smith,  Kea^ 
ing,  and  Lush,  J  J. ;  but  before  the  judgment  was  delivered  Montague  Smith,  J.,  had 
ceased  to  be  a  member  of  the  Court. 

(e)  In  this  judgment  Keating  and  Lush,  JJ.,  concurred. 
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father.  The  father  still  living,  the  defendant  announced  his  intention 
of  not  fulfilling  his  promise  on  his  father's  death,  and  broke  off  the 
engagement,  whereupon  the  plaintifiE,  without  waiting  for  the  father's 
death,  at  once  brought  the  present  action.  The  plaintiff  having  ob- 
tained a  verdict,  a  rule  nisi  was  applied  for  to  arrest  the  judgment, 
on  the  ground  that  a  breach  of  the  contract  could  only  arise  on  the 
father's  death,  till  which  event,  no  claim  for  performance  could  be 
made,  and  consequently,  till  its  occurrence,  no  action  for  breach  of 
the  contract  be  maintained.  A  rule  nisi  having  been  granted,  a 
majority  of  the  Court  of  Exchequer  concurred  in  making  it  absolute, 
Martin,  B.,  dissenting ;  and  the  question  for  us  is,  whether  the  judg- 
ment of  the  majority  was  right. 

The  cases  of  Lmdock  v.  Franklyn  (a)  and  Short  v.  Stone  (S),  which 
latter  case  was  an  action  for  breach  of  promise  of  marriage,  had 
established  that  where  a  party  boimd  to  the  performance  of  a  contract 
at  a  future  time  puts  it  out  of  his  own  power  to  fulfil  it,  an  action 
will  at  once  lie.  The  case  of  Hochster  v.  De  la  Tour  (c),  upheld  in 
this  court  in  the  Danube  and  Black  Sea  Co.  v.  Xenos  {d)  went  further, 
and  established  that  notice  of  an  intended  breach  of  a  contract  to  be 
performed  in  future  had  a  like  effect. 

The  law  with  reference  to  a  contract  to  be  performed  at  a  future 
time,  where  the  party  bound  to  performance  announces  prior  to  the 
time  his  intention  not  to  perform  it,  as  established  by  the  cases  of 
HocJister  v.  De  la  Tour  (c)  and  Hie  Danube  and  Black  Sea  Co.  v. 
Xenos  (d)  on  the  one  hand,  and  Avery  v.  £owden  (e),  Meid  v.  Hbskins 
(/),  and  Barwick  v.  Buba  (g)  on  the  other,  may  be  thus  stated.  The 
promisee,  if  he  pleases,  may  treat  the  notice  of  intention  as  inopera- 
tive, and  await  the  time  when  the  contract  is  to  be  executed,  and  then 
hold  the  other  party  responsible  for  all  the  consequences  of  non-per- 
formance :  but  in  that  case  he  keeps  the  contract  aUve  for  the  benefit 
of  the  other  party  as  well  as  his  own ;  he  remains  subject  to  all  his 
own  obligations  and  liabilities  under  it,  and  enables  the  other  party 
not  only  to  complete  the  contract,  if  so  advised,  notwithstanding  his 
previous  repudiation  of  it,  but  also  to  take  advantage  of  any  superven- 
ing circumstance  which  would  justify  him  in  declining  to  complete  it. 

On  the  other  hand,  the  promisee  may,  if  he  thinks  proper,  treat  the 
repudiation  of  the  other  party  as  a  wrongful  putting  an  end  to  the 
Gontract,  and  may  at  once  bring  his  action  as  on  a  breach  of  it ;  and 
in  such  action  he  will  be  entitled  to  such  damages  as  would  have 
arisen  from  the  non-performance  of  the  contract  at  the  appointed  time, 

(a)  8  Q.  B.  371.  (b)  8  Q.  B.  358.  (c)  2  E.  &  B.  678;  22  L.  J.  (Q.  B.)  455. 

{d)  13  C.  B.  (N.8.)  825;  31  L.  J.  (C.  P.)  284. 

(e)  5  E.  &  B.  714;  26  L.  J.  (Q.  B.)  3.  (/)  6  E.  &  B.  958;  26  L.  J.  (Q.  B.)  6. 

{g)  2  C.  B.  (U.S.)  563;  26  L.  J.  (C.  P.)  280. 
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subject,  however,  to  abatement  in  respect  of  any  circumstances  which 
may  have  afforded  him  the  means  of  mitigating  his  loss. 

Considering  this  to  be  now  settled  law,  notwithstanding  any  thing 
that  may  have  been  held  or  said  in  the  cases  of  Philpotts  v.  Evans  (a) 
Ripley  v.  McOlure  (J),  we  should  have  had  no  difficulty  in  applying 
the  principle  of  the  decision  in  Hochster  v.  Be  la  Tour  (c)  to  the 
present  case,  were  it  not  for  the  difference  which  undoubtedly  exists 
between  that  case  and  the  present,  viz.,  that,  whereas  there  the  per- 
formance of  the  contract  was  to  take  place  at  a  fixed  time,  here 
no  time  is  fixed,  but  the  performance  is  made  to  depend  on  a  con- 
tingency, namely,  the  death  of  the  defendant's  father  during  the  life- 
time of  the  contracting  parties.  It  is  true  that  in  every  case  of  a 
personal  obligation  to  be  fulfilled  at  a  future  time,  there  is  involved 
the  possible  contingency  of  the  death  of  the  party  binding  himself, 
before  the  time  of  performance  arrives ;  but  here  we  have  a  further 
contingency  depending  on  the  life  of  a  third  person,  during  which 
neither  party  can  claim  performance  of  the  promise.  This  being  so, 
we  thought  it  right  to  take  time  to  consider  whether  an  action  would 
lie  before  the  death  of  the  defendant's  father  had  placed  the  plaintiff 
in  a  position  to  claim  the  fulfilment  of  the  defendant's  promise. 

After  full  consideration  we  are  of  opinion  that,  notwithstanding  the 
distinguishing  circumstance  to  which  I  have  referred,  this  case  falls 
within  the  principle  of  Hochster  v.  Be  la  Tour  (c),  and  that,  conse- 
quently, the  present  action  is  well  brought. 

The  considerations  on  which  the  decision  in  Hochster  v.  Be  la  Tour 
(c)  is  founded  are  that  the  announcement  of  the  contracting  party  of 
his  intention  not  to  fulfil  the  contract  amounts  to  a  breach,  and  that 
it  is  for  the  common  benefit  of  both  parties  that  the  contract  shall  be 
taken  to  be  broken  as  to  all  its  incidents,  including  non-performance  at 
the  appointed  time ;  as  by  an  action  being  brought  at  once,  and  the 
damages  consequent  on  non-performance  being  assessed  at  the  earliest 
moment,  many  of  the  injurious  effects  of  such  non-performance  may 
possibly  be  averted  or  mitigated. 

It  is  true,  as  is  pointed  out  by  the  Lord  Chief  Baron,  in  his  judg- 
ment in  this  case,  that  there  can  be  no  actual  breach  of  a  contract  by 
reason  of  non- performance  so  long  as  the  time  for  performance  has 
not  yet  arrived.  But,  on  the  other  hand,  there  is — and  the  decision  in 
Hochster  v.  Be  la  Tour  (c)  proceeds  on  that  assumption — a  breach  of 
the  contract  when  the  promisor  repudiates  it  and  declares  he  will  no 
longer  be  bound  by  it.  The  promisee  has  an  inchoate  right  to  the 
performance  of  the  bargain,  which  becomes  complete  when  the  time 
for  performance  has  arrived.  In  the  mean  time  he  has  a  right  to  have 
the  contract  kept  open  as  a  subsisting  and  effective  contract.    Its 

(a)  5  M.  &  W.  475.      (6)  4  Ex.  at  p.  359.      (c)  2  E.  &  B.  678;  22  L.  J.  (Q.  B.)  455. 
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unimpaired  and  unimpeached  efficacy  may  be  essential  to  his  interests. 
His  rights  acquired  under  it  may  be  dealt  with  by  him  in  various 
ways  for  his  benefit  and  advantage.  Of  all  such  advantage  the  re- 
pudiation of  the  contract  by  the  other  party,  and  the  announcement 
that  it  never  will  be  fulfilled,  must  of  course  deprive  him.  It  is 
therefore  quite  right  to  hold  that  such  an  announcement  amounts  to 
a  violation  of  the  contract  in  omnibus,  and  that  upon  it  the  promisee, 
if  so  minded,  may  at  once  treat  it  as  a  breach  of  the  entire  contract^ 
and  bring  his"  action  accordingly. 

The  contract  having  been  thus  broken  by  the  promisor,  and  treated 
as  broken  by  the  promisee,  performance  at  the  appointed  time  becomes 
excluded,  and  the  breach  by  reason  of  the  future  non-performance 
becomes  virtually  involved  in  the  action  as  one  of  the  consequences  of 
the  repudiation  of  the  contract ;  and  the  eventual  non-performance 
may  therefore,  by  anticipation,  be  treated  as  a  cause  of  action,  and 
damages  be  assessed  and  recovered  in  respect  of  it,  though  the  time 
for  performance  may  yet  be  remote. 

It  is  obvious  that  suchacoTirse  must  lead  to  the  convenience  of 
both  parties ;  and  though  we  should  be  unwilling  to  found  our  opinion 
on  grounds  of  convenience  alone,  yet  the  latter  tend  strongly  to  support 
the  view  that  such  an  action  ought  to  be  admitted  and  upheld.  By 
acting  on  such  a  notice  of  the  "intention  of  the  promisor,  and  taking 
timely  measures,  the  promisee  may  in  many  cases  avert,  or  at  all 
events  materially  lessen,  the  injurious  effects  which  would  otherwise 
flow  from  the  non-fulfilment  of  the  contract ;  and  in  assessing  the 
damages  for  breach  of  performance,  a  jury  will  of  course  take  into 
account  whatever  the  plaintiEE  has  done,  or  has  had  the  means  of 
doing,  and,  as  a  prudent  man,  ought  in  reason  to  have  done  whereby 
his  loss  has  been,  or  would  have  been  diminished. 

It  appears  to  us  that  the  foregoing  considerations  apply  to  the  case 
of  a  contract  the  performance  of  which  is  made  to  depend  on  a  con- 
tingency, as  much  as  to  one  in  which  the  performance  is  to  take  place 
at  a  future  time ;  and  we  are,  therefore,  of  opinion  that  the  princi- 
ple of  the  decision  of  Hochster  v.  Be  la  Tour  (a)  is  equally  applicable 
to  such  a  case  as  the  present. 

It  is  next  to  be  observed,  that  the  law  as  settled  by  Hochster  v.  Be 
la  Tour  (a)  and  Banube  and  Black  Sea  Company  v.  Xenos  {b)  is 
obviously  quite  as  applicable  to  a  contract  in  which  personal  status  or 
personal  rights  are  involved,  as  to  one  relatmg  to  commercial  or  pecuni- 
ary interests.  Indeed,  the  contract  of  marriage  appears  to  afford  a 
striking  illustration  of  the  expediency  of  holding  that  an  action  may 
be  maintained  on  the  repudiation  of  a  contract  to  be  performed  in 
futuro.    On  such  a  contract  being  entered  into,  not  only  does  a  right 

(a) 2E.  & B.  678;  22  L.  J.  (Q.  B.)  455.        (6)  13  C.  B.  (n.s.) 825;  31  L.  J.  (C.P.)  284. 
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to  its  completion  arise  with  reference  to  domestic  relations  and  possi- 
bly pecuniary  advantages,  as  also  to  the  social  status  accruing  on 
marriage,  but  a  new  status,  that  of  betrothment,  at  once  arises  be- 
tween the  parties.  This,  relation,  it  is  true,  has  not,  by  the  law  of 
England,  the  same  important  consequences  which  attached  to  it  by 
the  canon  law  and  the  law  of  many  other  countries.  Nevertheless, 
it  carries  with  it  consequences  of  the  utmost  importance  to  the  par- 
ties. Each  becomes  bound  to  the  other;  neither  can,  consistently 
with  such  a  relation,  enter  into  a  similar  engagement  with  another 
person ;  each  has  an  impUed  right  to  have  this  relation  continued 
till  the  contract  is  finally  accomplished  by  marriage.  To  the  woman, 
more  especially,  it  is  all-important  that  the  relation  shall  not  be 
put  an  end  to.  Independently  of  the  mental  pain  occasioned  by  the 
abrupt  termination  of  such  an  engagement,  the  fact  of  its  exist- 
ence, if  followed  by  such  a  termuiation,  must  necessarily  operate  to 
her  serious  disadvantage.  During  its  continuance  others  will  natur- 
ally be  deterred  from  approaching  her  with  matrimonial  intentions 
nor  could  she  admit  of  such  approaches,  if  made ;  while  the  break- 
ing off  of  the  engagement  is  too  apt  to  cast  a  slur  upon  one  who  has 
been  thus  treated.  We  see,  therefore,  every  reason  for  applying  the 
principle  of  Hochster  v.  De  la  Tour  (a)  to  such  a  case,  and  for  hold- 
ing the  contract,  if  repudiated,  to  be  broken,  not  only  in  its  present 
but  also  in  its  ultimate  obligations  and  consequences.  To  hold  that 
the  aggrieved  party  must  wait  till  the  time  fixed  for  marrying  shall 
have  arrived,  or  the  event  on  which  it  is  to  depend  shall  have  happened, 
would  have  the  effect  of  aggravating  the  injury,  by  preventing  the 
party  from  forming  any  other  union,  and  by  reason  of  advancing  age 
rendering  the  probabihty  of  such  a  union  constantly  less.  It  has  been 
suggested,  indeed,  that  the  desire  of  marrying  and  the  happiness  to 
be  expected  from  it  diminish  with  advancing  years,  and,  therefore 
that  when  by  the  terms  of  the  contract  marriage  is  only  to  take  place 
at  a  remote  time,  the  value  of  the  marriage  and  the  damages  to  be 
recovered  for  a  breach  of  the  promise  would  be  less  if  the  refusal 
were  made  when  the  time  for  marrying  was  accomphshed ;  and  that, 
consequently,  an  action  ought  not  to  be  allowed  till  the  time  when 
the  fulfilment  of  the  contract  could  have  been  claimed.  We  cannot 
concur  in  this  view.  We  think  that,  in  estimating  the  amount  of  in- 
jury done  and  of  the  compensation  to  be  made  for  it,  if  the  contract 
were  broken  when  the  time  for  marrying  had  arrived,  the  wasted  years 
and  the  impossibility  of  forming  any  other  engagement  during  the 
intermediate  time  should  be  taken  into  account  and  not  merely  the 
age  of  the  parties  and  the  then  existing  value  of  the  marriage.  It 
is,  therefore,  manifest  that  it  is  better  for  both  parties — ^for  the  party 

(a)  2  E.  &  B.  678;  22  L.  J.  (Q.  B.)  455. 
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intending  to  break  the  contract,  as  well  as  for  the  party  wronged 
by  the  breach  of  it — ^that  an  express  repudiation  of  the  contract 
should  be  treated  as  a  violation  of  it  in  all  its  incidents,  and  should, 
give  the  right  to  the  party  wronged  to  bring  an  action  at  once,  and 
have  the  damages  assessed  at  the  earliest  moment.  No  one  can 
doubt  that,  morally  speaking,  a  party  who  determines  to  break  off 
a  matrimonial  engagement  acts  far  more  commendably  if  he  at  once 
gives  notice  of  his  intention,  than  if  he  keeps  that  intention  secret 
till  the  time  for  fulfilling  the  promise  has  come.  The  reason  is,  that 
the  giving  such  notice  at  the  earliest  moment  tends  to  mitigate,  while 
the  delay  in  giving  it  necessarily  aggravates,  the  injury  to  the  party 
wronged. 

It  has  been  urged  that  there  must  be  great  difficulty  in  thus  assess- 
ing damages  prospectively.  But  this  must  always  be  more  or  less 
the  case  whenever  the  principle  of  Hochster  v.  De  la  Tour  (a)  comes 
to  be  applied.  It  would  equally  exist  where  one  of  the  parties,  by 
marrying  another  person,  gave  rise,  as  in  the  case  of  Short  v.  Stone,  {b) 
to  an  immediate  right  of  action.  It  cannot  be  said  that  the  difficulty 
is  by  any  means  insuperable,  and  the  advantages  resulting  from  the 
application  of  the  principle  of  Hochster  v.  De  la  Tour  (a)  are  quite 
sufficient  to  outweigh  any  inconvenience  arising  from  the  difficulty  of 
assessing  the  damages. 

We  are  struck  by  the  fact  that  the  Lord  Chief  Baron,  while  hold- 
ing that  the  present  action  would  not  lie,  expressed  an  opinion  that  the 
wrong  done  by  the  repudiation  of  a  contract  of  marriage  might  be  made 
the  foundation  of  an  action  on  the  case,  in  which  the  facta  should  be 
set  forth.  But  as  the  rights  and  obligations  of  the  parties  arise  here 
entirely  out  of  the  contract,  we  have  a  difficulty  in  seeing  how  such 
an  action  could  be  maintained.  But  be  that  as  it  may,  as  in  such  an 
action  as  is  thus  suggested  the  damages  would  have  to  be  ascertaiaed 
with  reference  to  the  same  facts  and  the  same  considerations  as  in 
an  action  brought  on  the  contract,  it  seems  to  us  by  far  the  simpler 
course,  the  case  being,  as  it  seems  to  us  for  the  reasons  we  have  given, 
clearly  within  the  decision  in  Hochster  v.  De  la  Tour  (a),  to  hold  that 
the  present  action  for  breach  of  the  contract  may  be  maintained, 
and  that  in  it  the  plaintiff  is  entitled  to  recover  damages  in  respect 
of  the  non-fulfllment  of  the  promise  as  though  the  death  of  the  de- 
fendant's father — the  event  on  which  the  fulfilment  was  to  depend — 
had  actually  occurred. 

We  are  therefore  of  opinion  that  the  judgment  of  the  Court  of  Ex- 
chequer must  be  reversed. 

Btlbs,  J.    I  think  the  plaintiff  below  entitled  to  recover,  both  on 
principle  and  on  authority,  but  as  my  judgment  was  prepared  before  I 
(a)  2  E.  &  B.  678;  22  L.  J.  (Q.  B.)  45o.  (6)  8  Q.  B.  358. 
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had  the  advantage  of  seeing  that  of  the  Lord  Chief  Justice,  and  as  this 
is  a  case  of  great  importance,  I  think  I  ought  to  deliver  it. 

An  express  pre-contract  of  marriage,  as  already  suggested  by  the 
Lord  Chief  Justice,  places  the  man  and  woman  in  the  condition  or 
status  of  betrothment.  In  this  state  there  are  certain  mutual  duties. 
The  woman,  for  example,  may  not,  without  a  breach,  marry  another 
man,  although  it  is  possible  that  he  may  die  before  the  future  day 
appointed  for  the  first  intended  marriage,  whether  already  fixed,  or 
whether  contingent  on  a  future  event.  So  I  conceive  the  man  cannot, 
during  the  stipulated  period  of  betrothment,  without  a  breach  of  con- 
tract, marry  another  woman,  though  she  may  die  in  the  meantime. 
So,  for  one  of  the  parties  to  break  off  the  mutual  engagement  by  an 
express  refusal  to  perform  it,  though  before  the  day,  seems  to  me  to 
be  equally  a  breach  of  the  contract,  for  it  puts  an  end  to  the  condition 
of  betrothment  which,  according  to  the  contract,  was  to  continue.  In 
each  of  these  three  cases  there  is  a  repudiation  of  the  duties  springing 
from  the  new  relation  involved  in  the  contract. 

But,  independently  of  the  peculiarities  attending  a  pre-contract  of 
marriage,  the  decision  in  Sochster  v.  De  la  Tour  {a)  shows  that  in  the 
analogous  case  of  a  pre-contract  for  future  service,  the  refusal  of  one 
of  the  parties  to  perform  the  contract,  though  before  the  time  ap- 
pointed for  its  fulfilment,  is  a  breach.  And  the  decision  in  that  case 
goes  further  than  is  necessary  for  our  decision  in  this  case.  For  there 
no  status  had  been  established  like  that  involved  in  a  pre-contract  of 
marriage. 

But  the  Court  of  Common  Pleas  in  the  case  of  Wilkinson  v.  Verity  (b), 
and  the  Court  of  Error,  in  Danube  and  Black  Sea  Company  v.  Xenos  (c), 
affirming  the  judgment  of  the  Court  below,  have  laid  it  down  that  an 
absolute  unconditional  renunciation  of  a  contract  before  the  time  of 
performance  amounts  to  a  breach,  though  only  at  the  election  of  the 
promisee. 

Judgment  reversed. 


WARE  V.  CHAPPEL. 

In  the  Uppee  Bench,  Michaelmas  Teem,  1649. 

[Reported  in  Style,  186.] 

Wake  brought  an  action  of  debt  for  500^.  against  Chappel,  upon  an 
indenture  of  covenants  between  them,  viz.  that  Ware  should  raise  500 
soldiers,  and  bring  them  to  such  a  port,  and  that  Chappel  should  find 

(a)  2  E.  «fc  B.  678;  22  L.  J.  (Q.  B.)  455.  (6)  Law  Eep.  6  C.  P.  206. 

(c)  13  C.  B.  (N.s.)  825;  31  L.  J.  (C.  P.)  284. 
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shipping  and  victuals  for  them  to  transport  them  to  Galioia,  and  for 
not  providing  the  shipping  and  victuals  at  the  time  appointed,  was  the 
action  brought.  The  defendant  pleaded  that  the  plaintiff  had  not 
raised  the  soldiers  at  that  time ;  and  to  this  plea  the  plaintiff  demurs. 
Windham,  of  counsel  with  the  plaintiff,  held,  that  the  defendant 
ought  to  have  provided  the  shipping  and  victuals  against  the  time, 
though  the  soldiers  were  not  raised ;  for  the  not  raising  of  the  soldiers 
can  be  only  urged  by  way  of  mitigation  of  damages,  and  not  pleaded 
in  discharge  of  the  breach  assigned. 

Yard,  of  counsel  with  the  defendant,  held  the  plea  was  good  in  bar 
of  the  action,  for  the  covenants  of  each  part  have  relation  one  to  the 
other,  and  there  is  a  condition  precedent  made  by  the  words,  to  find 
shipping  for  the  soldiers  ;  so  that  the  defendant  was  not  to  find  ship- 
ping, except  the  plaintiff  raised  the  soldiers ;  neither  is  there  any 
notice  given  us  how  many  soldiers  he  had  raised. 

RoLLE,  C.  J.,  held  that  there  was  no  condition  precedent ;  but  that 
they  are  distinct  and  mutual  covenants,  and  that  there  may  be  several 
actions  brought  for  them :  and  it  is  not  necessary  to  give  notice  of  the 
number  of  the  men  raised,  for  the  number  is  known  to  be  500 ;  and 
the  time  for  the  shipping  to  be  ready  is  also  known  by  the  covenants ; 
and  you  have  your  remedy  against  him  if  he  raise  not  the  men,  as  he 
hath  against  you  for  not  providing  the  shipping. 

Jebmtn  and  Nicholas,  JJ.,  held  against  Rolle,  for  there  is  a  pre- 
cedent condition. 

AsKE,  J.,  was  of  RoLLE,  the  Chief  Justice's  opinion. 

Nicholas  changed  his  opinion,  and  so  judgment  was  given  for  the 
plaintiff,  except  better  matter  were  shown. 


PORDAGE  V.  COLE. 

In  the  King's  Bench,  Michaelmas  Teem,  1669. 

[Beported  in  1  Williama'  Saunders,  319.] 

Debt  upon  a  specialty  for  774?.  15s.  The  plaintiff  declares  that  the 
defendant,  by  his  certain  writing  of  agreement  made  at,  &c.  by  the 
plaintiff  by  the  name,  &c.  and  the  defendant  by  the  name,  &c.  and 
brings  the  deed  into  court,  &c.,  it  was  agreed  between  the  plaintiff  and 
defendant  in  manner  and  form  following,  (viz.)  that  the  defendant 
should  give  to  the  plaintiff  the  sum  of  7751.  for  all  his  lands,  with  a 
house  called  Ashmole -house  thereunto  belonging,  with  the  brewing 
vessels  remaining  in  the  said  house,  and  with  the  malt- mill  and  wheel- 
barrow ;  and  that  in  pursuance  of  the  said  agreement,  the  defend- 
ant had  given  to  the  plaintiff  5s.  as  an  earnest ;  and  it  was  by  the  said 
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writing  further  agreed  between  the  plaintiff  and  defendant,  that  the 
defendant  should  pay  to  the  plaintiff  the  residue  of  the  said  sum  of 
775Z.  a  week  after  the  feast  of  St.  John  the  Baptist  then  next  followiag 
(all  other  movables,  with  the  corn  upon  the  ground,  except).  And 
although  the  defendant  has  paid  five  shillings,  parcel,  &c.  yet  the  said 
defendant,  although  often  requested,  has  not  paid  the  residue  to  the 
damage,  &c. 

The  defendant  prays  oyer  of  the  specialty,  which  is  entered  in  hsec 
verba,  to  wit:  "11  May,  1668.  It  is  agreed  between  Doctor  John 
Pordage  and  Bassett  Cole,  esquire,  that  the  said  Bassett  Cole  shall 
give  unto  the  said  doctor  775^.  for  all  his  lands,  with  Ashmole-house, 
thereunto  belonging,  with  the  brewing- vessels  as  they  are  now  remain- 
ing in  the  said  house,  and  with  the  malt-mill  and  wheelbarrow.  In 
witness  whereof  we  do  put  our  hands  and  seals  :  mutually  given  as 
earnest  in  performance  of  this  5s. ;  the  money  to  be  paid  before  Mid- 
summer, 1668 ;  aU  other  movables,  with  the  corn  upon  the  ground, 
excepted."    And  upon  oyer  thereof  the  defendant  demurs. 

And  Withins,  of  counsel  with  the  defendant,  took  several  exceptions 
to  the  declaration : 

1.  That  the  demand  by  the  declaration  is  of  774Z.  15s. ;  whereas 
the  whole  sum  is  of  775^. ;  and  the  5s.  paid  for  earnest  shall  not  be 
taken  as  part  of  the  sum  of  775Z.  Sed  non  allocatur ;  for  per  curiam 
it  shall  be  intended  as  part  of  the  sum. 

2.  That  the  exception  of  the  residue  of  the  movables  is  not  well 
recited :  for  the  word  (except)  in  the  declaration  is  not  good  for  want 
of  sense.  Sed  non  allocatur :  for  it  is  sensible  enough  in  the  declar- 
ation :  and  if  it  were  not,  the  declaration  is  good ;  for  an  insensible 
clause  does  not  make  the  rest  of  the  deed  vitious  which  is  sensible  ia 
itself. 

3.  The  great  exception  was,  that  the  the  plaintifif  in  his  declaration 
has  not  averred  that  he  had  conveyed  the  lands,  or  at  least  tendered 
a  conveyance  of  them ;  for  the  defendant  has  no  remedy  to  obtain  the 
lands,  and  therefore  the  plaintiff  ought  to  have  conveyed  them,  or 
tendered  a  conveyance  of  them,  before  he  brought  his  action  for  the 
money. 

And  it  was  argued  by  Withins,  that  if  by  one  single  deed  two  things 
are  to  be  performed,  namely,  one  by  the  plaintiff  and  the  other  by  the 
defendant,  if  there  be  no  mutual  remedy,  the  plaintifif  ought  to  aver 
performance  of  his  part :  Trin.  12  Jac.  1,  between  Holder  v.  Tay- 
loe  (a)  ITghtrecPs  Case  (b),  and  Sir  Richard  PooVs  Case  there  cited,  and 
Gray's  Case  (c)  :  and  that  the  word  (pro)  made  a  condition  in  things 
executory.    And  here  in  this  case  it  is  a  condition  precedent  which 

(a)  1  Rol.  Abr.  518  (c),  pi.  2,  3.  (6)  7  Rep.  10. 

(c)  5  Eep.  78,  79,  s.  c.  Cro.  Eliz.  405. 
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ought  to  be  performed  before  the  action  brought ;  wherefore  he  prayed 
judgment  for  the  defendant. 

But  it  was  adjudged  by  the  Court,  that  the  action  was  well  brought 
without  an  averment  of  the  conveyance  of  the  land ;  because  it  shall 
be  intended  that  both  parties  have  sealed  the  specialty.  And  if  the 
plaintiff  has  not  conveyed  the  land  to  the  defendant,  he  has  also  an 
action  of  covenant  against  the  plaintiff  upon  the  agreement  contained 
in  the  deed,  which  amounts  to  a  covenant  on  the  part  of  the  plaintiff 
to  convey  the  land ;  and  so  each  party  has  mutual  remedy  against  the 
other.  But  it  might  be  otherwise  if  the  specialty  had  been  the  words 
of  the  defendant  only,  and  not  the  words  of  both  parties  by  way  of 
agreement  as  it  is  here.  And  by  the  conclusion  of  the  deed  it  is  said, 
that  both  parties  had  sealed  it ;  and  therefore  judgment  was  given 
for  the  plaintiff,  which  was  afterwards  affirmed  in  the  Exchequer 
Chamber,  Trin.  22  of  King  Charles  the  Second. 


KINGSTON  V.  PRESTON. 
In  the  Kjng's  Bench,  Easter  Teem,  1773. 
{Cited  at  length  in  Jones  v.  Barkley,  Douglas,  689.] 

Action  of  debt,  for  non-performance  of  covenants  contained  in  cer- 
tain articles  of  agreement  between  the  plaintifif  and  the  defendant. 

The  declaration  stated : — That  by  articles  made  the  24th  of  March, 
1770,  the  plaintiff,  for  the  considerations  thereinafter  mentioned, 
covenanted,  with  the  defendant,  to  serve  him  for  one  year  and  a  quar- 
ter next  ensuing  as  a  covenant-servant,  in  his  trade  of  a  silk-mercer, 
at  200?.  a  year,  and  in  consideration  of  the  premises,  the  defendant 
covenanted,  that  at  the  end  of  the  year  and  a  quarter,  he  would  give 
up  his  business  of  a  mercer  to  the  plaintiff,  and  a  nephew  of  the  de- 
fendant, or  some  other  person  to  be  nominated  by  the  defendant,  and 
to  give  up  to  them  his  stock  in  trade,  at  a  fair  valuation ;  and  that, 
•between  the  young  traders,  deeds  of  partnership  should  be  executed 
for  14  years,  and,  from  and  immediately  after  the  execution  of  the 
said  deeds,  the  defendant  would  permit  the  said  young  traders  to 
carry  on  the  said  business  in  the  defendant's  house. 

Then  the  declaration  stated  a  covenant  by  the  plaintiff,  that  he 
would  accept  the  business  and  stock  in  trade,  at  a  fair  valuation,  with 
the  defendant's  nephew,  or  such  other  person,  &c.  and  execute  such 
other  deeds  of  partnership,  and,  further,  that  the  plaintiff  should,  and 
would,  at,  and  before,  the  sealing  and  delivery  of  the  deeds,  cause  and 
procure  good  and  sufficient  security  to  be  given  to  the  defendant,  to 
be  approved  of  by  the  defendant,  for  the  payment  of  250?.  monthly. 
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to  the  defendant,  in  lieu  of  a  moiety  of  the  monthly  produce  of  the 
stock  in  trade,  until  the  value  of  the  stock  should  be  reduced  to  4000?. 

Then  the  plaintiff  averred,  that  he  had  performed,  and  been  ready 
to  perform,  his  covenants,  and  assigned  for  breach,  on  the  part  of  the 
defendant,  that  he  had  refused  to  surrender  and  give  up  his  business, 
at  the  end  of  the  said  year  and  a  quarter. 

The  defendant  pleaded,  1.  That  the  plaintiff  did  not  offer  sufficient 
security ;  and,  2.  That  he  did  not  give  sufficient  security  for  the  pay- 
ment of  the  250Z.,  &c.  And  the  plaintiff  demurred  generally  to  both 
pleas. 

On  the  part  of  the  plaintiff,  the  case  was  argued  by  Mr.  BuUer,  who 
contended  that  the  covenants  were  mutual  and  independent,  and, 
therefore,  a  plea  of  the  breach  of  one  of  the  covenants  to  be  performed 
by  the  plaintiff  was  no  bar  to  an  action  for  a  breach  by  the  defendant 
of  one  of  which  he  had  bound  himself  to  perform,  but  that  the  defend- 
ant might  have  his  remedy  for  the  breach  by  the  plaintiff,  in  a  separate 
action. 

On  the  other  side,  Mr.  Grose  insisted,  that  the  covenants  were  de- 
pendent in  their  nature,  and,  therefore,  performance  must  be  alleged : 
The  security  to  be  given  for  the  money,  was  manifestly  the  chief 
object  of  the  transaction,  and  it  would  be  highly  unreasonable  to  con- 
strue the  agreement,  so  as  to  oblige  the  defendant  to  give  up  a 
beneficial  business,  and  valuable  stock  in  trade,  and  trust  to  the  plaint- 
iff's personal  security,  (who  might,  and,  indeed  was  admitted  to  be 
worth  nothing,)  for  the  performance  of  his  part. 

In  delivering  the  judgment  of  the  Court,  Loed  Mansfleu)  expressed 
himself  to  the  following  effect  :— 

There  are  three  kinds  of  covenants  : 

1.  Such  as  are  called  mutual  and  dependent,  where  either  party 
may  recover  damages  from  the  other,  for  the  injury  he  may  have  re- 
ceived by  a  breach  of  the  covenants  in  his  favor,  and  where  it  is  no 
excuse  for  the  defendant  to  allege  a  breach  of  the  covenants  on  the 
part  of  the  plaintiff. 

2.  There  are  covenants  which  are  conditions  and  dependent,  in  which 
the  performance  of  one  depends  on  the  prior  performance  of  another, 
and,  therefore,  till  this  prior  condition  is  performed,  the  other  party 
is  not  liable  to  an  action  on  his  covenant. 

3.  There  is  also  a  third  sort  of  covenants,  which  are  mutual  condi- 
tions to  be  performed  at  the  same  time ;  and,  in  these,  if  one  party  was 
ready,  and  offered,  to  perform  his  part,  and  the  other  neglected,  or 
refused,  to  perform  his,  he  who  was  ready,  and  offered,  has  fulfilled  his 
engagement,  and  may  maintain  an  action  for  the  default  of  the  other ; 
though  it  is  not  certain  that  either  is  obliged  to  do  the  first  act. 
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His  Lordship  then  proceeded  to  say,  that  the  dependence  or  inde. 
pendence  of  covenants  was  to  be  collected  from  the  evident  sense  and 
meaning  of  the  parties,  and,  that,  however  transposed  they  might  be 
in  the  deed,  their  precedency  must  depend  on  the  order  of  time  in 
which  the  intent  of  the  transaction  requires  their  performance.  That, 
in  the  case  before  the  Court,  it  would  be  the  greatest  injustice  if  the 
plaintiff  should  prevail :  The  essence  of  the  agreement  was,  that  the 
defendant  should  not  trust  to  the  personal  security  of  the  plaintiff, 
but,  before  he  delivered  up  his  stock  and  business,  should  have  good 
security  for  the  payment  of  the  money.  The  giving  such  security, 
therefore,  must  necessarily  be  a  condition  precedent. 

Judgment  was  accordingly  given  for  the  defendant,  because  the  part 
to  be  performed  by  the  plaintiff  was  clearly  a  condition  precedent. 


MORTON  V.  LAMB. 

Ik  the  King's  Bench,  Fbbeuaey  1,  1797. 

[Reported  in  ^  Term  Beports,  125.] 

In  an  action  on  the  case  the  plaintiff  declared  against  the  defendant 
for  that  whereas  on  the  10th  Feb.  1796,  at  Manchester  in  the  county 
of  Lancaster,  in  consideration  that  the  plaintiff,  at  the  special  instance 
and  request  of  the  defendant,  had  then  and  there  bought  of  the  defend- 
ant 200  quarters  of  wheat  at  bl.  Os.  6d.  per  quarter,  such  price  to  be 
therefore  paid  by  the  plaintiff  to  the  defendant,  he  the  defendant  under- 
took and  then  and  there  promised  the  plaintiff  to  deliver  the  said  corn 
to  him  (the  plaintiff)  at  Shardlow  in  the  county  of  Derby  in  one  month 
from  that  time,  viz.  of  the  sale ;  and  then  he  alleged  that  although  he 
(the  plaintiff)  always  from  the  time  of  making  such  sale  for  the  space 
of  one  month  then  next  following  and  afterwards  was  ready  and  will- 
ing to  receive  the  said  corn  at  Shardlow,  yet  the  defendant  not  regard- 
ing his  said  promise,  &c.  did  not  in  one  month  from  the  time  of  the 
making  of  such  sale  as  aforesaid  or  at  any  other  time  deliver  the  said 
corn  to  the  plaintiff  at  Shardlow  or  elsewhere,  although  he  (the  defend- 
ant) was  often  requested  so  to  do,  &c.  The  defendant  pleaded  the 
general  issue  ;  and  at  the  trial  the  plaintiff  recovered  a  verdict. 

Holroyd  obtained,  in  the  last  term,  a  rule  calling  on  the  plaintiff  to 
show  cause  why  the  judgment  should  not  be  arrested,  because  it  was 
not  averred  that  the  plaintiff  had  tendered  to  the  defendant  the  price 
of  the  corn,  or  was  ready  to  have  paid  for  it  on  delivery.  He  said  this 
was  necessary  on  the  principle  established  in  many  cases,  particularly 
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in  TTiorpe  v.  Thorpe  (a),  Callonel  v.  Briggs  (6),  Exngston  v.  Preston 
(c),  Jones  V.  Barclay  (<?),  and  Goodisson  v.  i\rMww  (e),  that  when  some- 
thing is  to  be  done  by  both  parties  to  a  contract  at  the  same  time,  as 
in  this  case  the  tendering  of  the  money  and  the  delivery  of  the  corn, 
there  the  party  suing  the  other  for  non-performance  of  his  part  must 
aver  an  offer  at  least  at  the  same  time  to  perform  what  was  to  be  done 
by  himself. 

Law,  Wood,  and  Scarlett,  now  showed  cause.  The  covenants  here 
are  mutual  and  independent,  and  each  party  has  a  remedy  by  action 
against  the  other  for  non-performance  of  his  part.  But  if  there  be 
any  precedence  between  them,  the  delivery  of  the  goods  ought,  in  the 
regular  order  of  things,  to  precede  the  payment  of  the  price.  In 
neither  case  can  the  averment  contended  for  be  necessary.  The  dis- 
tinction is  taken  in  many  cases  that  where  two  things  are  to  be  done, 
and  the  time  of  doing  it  is  mentioned  for  one  and  not  for  the  other, 
there  the  thing  for  doing  which  the  time  is  stipulated  must  be  done 
first,  and  so  averred  to  be.  Passordv.  Webbe,  2  Rol.  Rep.  88.  Bor- 
dage  y.  Cole,  1  Savaid.  B19.  Beetersv.  Opie,2  Saund.  350.  1  Ventr. 
177,  214.  Mwick  v.  Cudmorth,  1  Lutwich,  493.  Hilton  v.  Smith,  ib. 
496.  So  in  Thorpe  \.  Thorpe  (/),  it  was  said  by  Holt,  Ch.  J.  that 
if  by  the  agreement  a  day  certain  is  appointed  for  the  payment  of 
money,  and  this  day  is  to  happen  before  the  act  can  be  performed  for 
which  the  money  is  to  be  paid,  there  although  the  words  are  that  he 
shall  pay  so  much  for  the  performance  of  the  act,  yet  after  the  day 
appointed  the  party  shall  have  his  action  for  the  money  before  the 
thing  is  performed,  and  that  is  a  stronger  case  than  the  present, 
because  the  act  for  which  the  recompense  is  to  be  given  ought  in 
reason  to  precede  the  recompense  itself.  In  Blackwell  v.  Nash  (g), 
the  plaintiff  declared  in  debt  for  a  penalty  on  a  covenant  that  he 
should  transfer  so  much  stock  to  the  defendant  on  or  before  the  21st 
September,  and  that  the  defendant  in  consideration  of  the  premises 
covenanted  to  accept  and  pay  for  it;  and  then  the  plamtifE  averred 
that  he  was  ready  and  offered  to  transfer  the  stock  on  that  day,  but 
that  the  defendant  refused  to  accept  or  pay  for  it :  it  was  objected  in 
arrest  of  judgment  that  the  actual  transfer  of  the  stock  was  a  condi- 
tion precedent  which  ought  to  have  been  averred :  but  the  Court  held 
that  "  in  consideration  of  the  premises"  meant  in  consideration  of  the 
covenant  to  transfer,  and  not  of  an  actual  transferring,  for  which  the 
defendant  had  his  remedy ;  though  if  it  did  mean  the  latter,  a  tender 
and  a  refusal  would  amount  to  performance.  And  they  added  that 
in  all  such  cases  the  great  question  was,  who  was  to  do  the  first  act  ? 
But  that  where  the  transfer  was  to  be  upon  payment,  there  was  no 

(a)  Salk.  171.        (6)  lb.  113.        (c)  Dougl.  3rd  ed.  688.        {d)  Dougl.  3rd  ed.  684. 
(e)  4  T.  R.  76K  (/)  Salk.  171;  1  Lutw.  250,  s.  c.         (g)  1  Stra.  585. 
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color  to  make  the  transfer  a  condition  precedent.  The  same  doctrine 
was  held  in  Dawson  y.  Myer  (a).  These  cases  went  on  the  ground 
that  the  parties  had  mutual  remedies  on  their  reciprocal  promises, 
and  therefore  there  was  no  need  of  the  averment  contended  for.  But 
the  case  of  Merrit  v.  Bane  (b)  applies  as  strongly  in  another  point  of 
view.  There  the  plaintiff  declared  on  an  agreement  ^;hat  in  considera- 
tion of  252^.  paid  to  the  defendant  he  agreed  to  transfer  6000^.  South- 
sea  stock  to  the  plaintiEE  or  his  executors,  «fcc.  at  any  time  before  the 
9th  January,  1720,  within  three  days  after  demand  in  writing,  upon 
payment  of  the  further  sum  of  9000?.  Then  he  averred  the  de- 
mand in  writing,  and  that  he  attended  on  the  day,  but  that  the  de- 
fendant did  not  appear  to  transfer :  one  of  the  objections  was,  that 
the  plaintiff  had  not  averred  that  he  had  the  money  there  on  the  day 
to  have  paid  upon  the  transfer :  but  the  Court  said  that  as  to  the 
plaintiff's  not  showing  a  tender  that  ought  to  have  come  from  the 
defendant  by  way  of  excuse,  that  he  was  there  ready  to  have  trans- 
ferred if  the  plaintiff  had  been  there  to  have  paid  the  money.  To  ap- 
ply therefore  the  reasoniag  of  all  these  authorities  to  the  present 
case  : — Here  the  first  act  to  be  done  was  by  the  defendant,  namely, 
the  carrying  of  the  corn  to  Shardlow ;  by  not  doing  which  he  broke 
his  agreement,  and  a  cause  of  action  accrued  to  the  plaintiff  according 
to  that  class  of  cases,  whereiu  agreements  of  this  sort  have  been  con- 
strued to  give  mutual  remedies  to  the  parties.  But  admitting  that 
he  was  not  bound  to  deliver  the  corn  there  imtil  the  plaintiff  was  pre- 
pared to  pay  for  it ;  stiU  that  ought  to  come  from  the  defendant  by 
way  of  excuse,  and  the  tender  of  payment  was  not  necessary  to  be 
averred  by  the  plaintiff  as  a  condition  precedent  to  the  right  of  action. 
The  defendant  might  have  shown  in  excuse  for  the  non-performance 
on  his  part,  either  that  he  carried  the  corn  to  the  place,  and  was  ready 
to  have  delivered  it,  but  that  the  plaintiff  was  not  there  to  receive  it ; 
or  that  the  plaintiff  refused  to  receive  it ;  or  that  he  was  not  ready  to 
pay  for  it.  Lancashire  v.  SilUngworth,  12  Mod.  531.  Salk.  623. 
Ughtred^s  Case,  7  Co.  10.  Where  an  action  is  broughtfor  money  due, 
the  defendant  may  show  in  his  defence  a  tender  and  refusal,  or  that 
he  was  prepared  at  the  day  and  place  appointed  to  pay  the  money, 
but  that  the  plaintiff  was  not  there  to  receive  it ;  yet  it  never  was 
held  necessary  for  the  plaintiff  to  aver  in  his  declaration  that  he  was 
ready  to  receive  it.  And  here,  if  the  readiness  to  pay  had  been 
averred,  it  could  have  answered  no  purpose ;  because  no  issue  could  have 
been  taken  on  it.  Besides  in  no  case  is  tender  of  payment  necessary 
to  be  averred  when  the  contract  is  executory,  as  it  is  in  this  case ; 
for  there  the  parties  necessarily  rely  upon  the  mutual  remedies  aris- 
ing out  of  it ;  they  give  mutual  credit  to  each  other.    All  the  cases 

(a)  1  Stra.  712.  (6)  1  Stra.  458. 
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cited  on  the  other  side  are,  if  strictly  considered,  cases  of  condition 
precedent.  Several  of  them,  as  well  as  the  subsequent  cases  of  Camp- 
bell Y.  Jones  {a),  and  Porter  v.  Shepherd  (6),  laid  down  the  rule  that 
whether  covenants  be  or  be  not  independent  on  each  other  must  de- 
pend on  the  good  sense  of  the  thing;  that  is,  who  in  the  fair  sense 
and  meaning  of  the  parties  was  required  to  do  the  first  act.  Now 
here  there  is  no  doubt  that  the  first  act  was  to  be  done  by  the  de- 
fendant, which  he  neglected  to  do ;  and  it  would  be  absurd  to  require 
a  person  to  pay  for  goods  before  he  had  received  them  ;  though  if  he 
were  not  ready  to  pay  for  them  at  the  time  when  the  other  was  ready 
to  deliver  them,  that  might  be  a  reason  for  the  non-delivery.  But 
still  that  is  only  matter  of  defence  and  excuse  on  the  part  of  the  de- 
fendant, which  it  is  incumbent  on  him  to  show.  And  yet  the  effect 
of  the  averment  required  is,  that  the  plaintiflE  was  bound  to  tender 
the  price  before  the  goods  were  even  offered  to  him. 

Holroyd  contrS.  This  action  is  not  brought  against  the  defendant 
for  having  omitted  to  carry  the  corn  to  Shardlow,  even  allowing  that 
to  be  the  first  act  to  be  done ;  and  therefore  much  of  the  plaintiff's 
argument  does  not  apply.  But  the  ground  of  complaint  is  that  it  was 
not  delivered  to  him  there ;  and  consequently  upon  this  form  of  de- 
claring it  may  be  assumed  that  the  defendant  did  carry  the  corn  there. 
The  question  then  comes  to  this,  whether  the  defendant  was  bound  to 
deliver  his  corn,  the  plaintiff  not  being  there  ready  to  pay  for  it.  For 
if  not,  then  it  follows,  according  to  all  the  late  determinations,  that  he 
ought  to  have  averred  a  tender  of  the  price,  or  that  he  was  there  ready 
to  pay  for  it,  if  the  defendant  had  been  there  ready  to  receive  it,  and 
deliver  the  corn.  And  for  this  purpose  it  is  not  necessary  to  show 
that  the  tender  of  the  price  was  a  condition  precedent,  strictly  so  con- 
sidered ;  for  according  to  Goodisson  v.  Nunn  (c),  and  Kingston  v. 
Preston  (d),  if  the  acts  are  concurrent  and  in  the  nature  of  the  trans- 
action to  be  done  at  the  same  time,  before  one  of  the  parties  can  main- 
tain an  action  against  the  other  for  the  non-performance  of  his  part, 
he  must  aver  that  he  performed  or  was  ready  to  perform  everything 
on  his  own  part.  Callonel  v.  Briggs  (e)  is  in  point.  That  was  an  ex- 
ecutory agreement,  like  the  present,  to  pay  so  much  money  six 
months  after  the  bargain,  the  plaintiff  transferring  stock.  There  Lord 
Holt  said  "  if  either  party  would  sue  upon  this  agreement,  the  plaint- 
iff for  not  paying,  or  the  defendant  for  not  transferring,  the  one  must 
aver  and  prove  a  transfer  or  a  tender,  and  the  other  a  payment  or  a 
tender ;  and  this,"  says  he,  "  though  there  be  mutual  promises.  If  I 
sell  you  my  horse  for  10^.  if  you  will  have  the  horse,  I  must  have  the 
money ;  or  if  I  will  have  the  money,  you  must  have  the  horse."    Or 

(a)  6  T.  R.  570.  (6)  lb.  665.  (c)  4  T.  R.  761. 

(d)  Dongl.  3rd  ed.  688.  (e)  Salk.  113. 
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according  to  Lancashire  v.  EXllingworih  (a),  the  plaintiff  should  have 
averred  that  he  was  ready  at  the  place  to  have  received  the  corn  on 
the  last  day  of  the  time  within  which  it  was  to  be  delivered,  and  ready 
and  wUling  to  have  paid  the  price ;  but  that  no  person  was  there  on 
the  part  of  the  defendant  to  dehver  the  com.  The  delivery  of  the 
corn,  and  the  payment  of  the  price,  were  concurrent  acts  to  be  done 
by  the  parties  at  the  same  time,  the  one  depending  on  the  other ;  and 
if  so,  then  within  the  principle  of  all  the  modern  cases,  the  plaintiff 
ought  to  have  averred  in  his  declaration  a  tender  of  the  price,  for  want 
of  which  it  is  bad. 

Lord  Kenton,  Ch.  J.  If  this  question  depended  on  the  technical 
niceties  of  pleading,  I  should  not  feel  so  much  confidence  as  I  do :  but 
it  depends  altogether  on  the  true  construction  of  this  agreement.  The 
defendant  agreed  with  the  plaintiff  for  a  certain  quantity  of  corn  to  be 
delivered  at  Shardlow  within  a  certain  time ;  and  there  can  be  no 
doubt  but  that  the  parties  intended  that  the  payment  should  be  made 
at  the  time  of  the  delivery.  It  is  not  imputed  to  the  defendant  that 
he  did  not  carry  the  corn  to  Shardlow,  but  that  he  did  not  deliver  it 
to  the  plaintiff ;  to  this  declaration  the  defendant  objects,  and  says, 
« I  did  not  deliver  the  corn  to  you  (the  plaintiff),  because  you  do  not 
say  that  you  were  ready  to  pay  for  it ;  and  if  you  were  not  ready,  I 
am  not  bound  to  delivei;  the  corn ;"  and  the  question  is,  whether  that 
should  or  should  not  have  been  alleged.  The  case  decided  by  Lord 
Holt,  in  Salk.  112,  if  indeed  so  plain  a  case  wanted  that  authority  to 
support  it,  shows  that  where  two  concurrent  acts  are  to  be  done,  the 
party  who  sues  the  other  for  non-performance  must  aver  that  he  had 
performed,  or  was  ready  to  perform,  his  part  of  the  contract.  Then 
the  plaintiff  in  this  case  cannot  impute  to  the  defendant  the  non-de- 
livery of  the  corn,  without  alleging  that  he  was  ready  to  pay  the  price 
of  it.  A  plaintiff,  who  comes  into  a  court  of  justice,  must  show  that 
he  is  in  a  condition  to  maintain  his  action.  But  it  has  been  argued 
that  the  delivery  of  the  corn  was  a  condition  precedent,  and  some  cases 
have  been  cited  to  prove  it :  but  they  do  not  appear  to  me  to  be  applicable. 
In  the  one  in  Saunders  (5),  the  party  was  to  pull  down  a  wall,  and  was 
then  to  be  paid  for  it ;  there  is  no  doubt  but  that  the  pulling  down 
of  the  wall  was  a  condition  precedent  to  the  payment ;  the  act  was  to 
be  done,  and  then  the  price  was  to  be  paid  for  it.  So  in  the  case  in 
Salk.  171,  where  work  was  to  be  done,  and  then  the  workman  was  to 
be  paid.  And  in  ordinary  cases  of  this  kind  the  work  is  to  be  done 
before  the  wages  are  earned ;  but  those  cases  do  not  apply  to  the 
present,  where  both  the  acts  are  to  be  done  at  the  same  time.  Speak- 
ing of  conditions  precedent  and  subsequent  in  other  cases  only  leads 

(o)  Salk.  623.  (6)  2  Saunders,  350. 
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to  confusion.  In  the  case  of  Campbell  v.  Jones,  I  thought,  and  still 
continue  of  that  opinion,  that  whether  covenants  be  or  be  not  inde- 
pendent of  each  other  must  depend  on  the  good  sense  of  the  case,  and 
on  the  order  in  which  the  several  things  are  to  be  done :  but  here  both 
things,  the  delivery  of  the  corn  by  one,  and  the  payment  by  the  other, 
were  to  be  done  at  the  same  time :  and  as  the  plaintiff  has  not  averred 
that  he  was  ready  to  pay  for  the  corn,  he  cannot  maintain  this  action 
against  the  defendant  for  not  delivering  it. 

Grose,  J.  It  is  difficult  to  reconcile  all  the  cases  in  the  books  on 
the  subject  of  conditions  precedent ;  but  the  good  sense  to  be  extracted 
from  them  all  is,  that  if  one  party  covenant  to  do  one  thing  in  con- 
sideration of  the  other  party's  doing  another,  each  must  be  ready  to 
perform  his  part  of  the  contract  at  the  time  he  charges  the  other  with 
non-performance.  Here  the  question  is,  what  was  the  intention  of 
the  parties ;  they  clearly  ratended  that  something  should  be  done  by 
each  at  the  same  time.  The  corn  was  to  be  delivered  at  Shardlow  to 
the  plaintiff  for  a  certain  price  to  be  therefore  paid  by  him,  that  is,  at 
the  time  of  the  delivery ;  then  the  readiness  to  pay  should  have  been 
averred  by  the  plaintiff. 

Laweence,  J.  It  has  been  argued,  on  behalf  of  the  plaintiEE,  that 
this  must  be  considered  as  a  declaration  on  mutual  promises,  and  that 
as  this  is  a  demand  on  the  defendant  on  the  ground  of  some  mutual 
promise  made  by  him,  and  which  was  the  consideration  of  the  plaint- 
iff's promise,  it  was  not  necessary  to  aver  performance  on  his  part : 
but  if  so,  the  declaration  is  not  adapted  to  the  truth  of  the  case,  in 
not  stating  that  the  defendant's  promise  was  in  consideration  of  the 
plaintiff's.  But  on  this  declaration  I  can  only  consider  it  as  an  agree- 
ment by  the  defendant  to  deliver  the  corn  at  Shardlow  on  being  paid 
for  it.  The  payment  of  the  money  was  to  be  an  act  concurrent  with 
the  delivery ;  and  then  the  case  is  like  that  of  Callonel  v.  Briggs,  which 
was  on  an  agreement  to  pay  so  much  money  six  months  after  the 
bargain,  the  plaintiff  transferring  stock ;  and  there  Lord  Holt  said, 
"  If  either  party  would  sue  upon  this  agreement,  the  plaintiff  for  not 
paying,  or  the  defendant  for  not  transferring,  the  one  must  aver  and 
prove  a  transfer  or  a  tender : "  he  did  not  say,  that  the  not  doing  it 
should  come  from  the  defendant  by  way  of  excuse,  but  that  the  doing 
it  must  be  alleged  in  the  declaration ;  and  that  affords  an  answer  to 
great  part  of  the  argument  urged  on  behalf  of  the  defendant  in  this 
case.  The  tendering  of  the  money  by  the  plaintiff  makes  part  of  the 
plaintiff's  title  to  recover,  and  he  must  set  out  the  whole  of  his  title. 
The  strongest  case  cited  for  the  defendant  was  that  of  Merrit  v.  Mane 
\a) :  but  that  does  not  appear  to  me  of  sufficient  weight  to  overturn 

(a)  1  Stra.  45& 
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the  authority  of  the  case  of  CaUonel  v.  Briggs.  I  do  not  quite  under- 
stand what  the  Court  there  said,  that  it  was  not  necessary  to  allege  a 
tender,  for  that  it  should  have  come  from  the  defendant  by  way  of 
excuse ;  for  as  it  was  stated  that  the  plaintiff's  agent  was  ready  to 
receive  a  transfer  of  the  stock,  but  that  the  defendant  did  not  attend, 
it  would  have  been  absurd  to  state  a  tender  of  the  money  to  a  person 
who  was  not  present  to  receive  it.  There  is  however  another  case, 
not  referred  to  in  the  argument,  Lea  v.  Exdby  (a),  which  is  an  au- 
thority to  show  that  the  plaintiff  in  this  case  should  have  averred  a 
tender.  There  the  plaintiff  declared  that  in  consideration  that  he  had 
promised  to  pay  the  defendant  (who  was  possessed  of  a  lease  for  years, 
the  inheritance  of  which  was  in  the  plaintiff)  a  certain  sum  on  such 
a  day,  the  defendant  promised  on  payment  to  surrender  to  him  the 
lease ;  and  that  he  had  tendered  the  money  at  the  time,  but  that  the 
defendant  had  not  surrendered ;  and  on  motion  in  arrest  of  judgment, 
because  it  was  not  alleged  that  the  defendant  refused  as  well  as  that 
the  plaintiff  tendered,  the  Court  held  that  the  declaration  was  bad  for 
that  reason.  Therefore,  on  the  authority  of  that  case,  and  of  that  of 
CaUonel  v.  Briggs,  I  am  of  opinion  that  the  declaration  cannot  be  sup- 
ported, and  that  the  judgment  must  be  arrested. 

Bvle  absolute. 


BETTINI  V.  GTE. 
In  the  High  Coubt  of  Justice,  January  25,  1876. 

[Reported  in  Law  Beports,  1  Queen's  Bench  Division,  183.] 
Thied  count,  that  the  defendant  was  and  is  the  director  of  the 
Royal  Italian  Opera  in  London,  and  the  plaintiff  was  and  is  a  dramatic 
artist  and  professional  singer,  and  thereupon  it  was  agreed  by  and 
between  the  plaintiff  and  the  defendant  in  parts  beyond  the  seas,  to 
wit,  at  Milan,  in  Italy,  by  an  agreement  in  writing  in  the  French 
language,  of  which  the  translation  is  as  follows : — 

"  Royal  Italian  Opera, 

"  Covent  Garden,  London. 
"Year  1875. 

"  The  undersigned,  Mr.  Frederick  Gye,  gentleman,  and  director  of 
the  Royal  Italian  Opera  in  London,  of  the  one  part,  and  Mr.  Bettini, 
dramatic  artist,  on  the  other  part,  have  agreed  as  follows  : 

"1.  Mr.  Bettini  undertakes  to  fill  the  part  of  primo  tenor  assoluto 
in  the  theatres,  halls,  and  drawing  rooms,  both  public  and  private,  in 
Great  Britain  and  in  Ireland  during  the  period  of  his  engagement 
with  Mr.  Gye. 

(a)  Cro.  Eliz.  888. 
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"2.  This  engagement  shall  begin  on  the  30th  of  March,1875,  and 
shall  terminate  on  the  13th  of  July,  1875. 

«  3.  The  salary  of  Mr.  Bettini  shall  be  150^  per  month,  to  be  jpaid 
monthly. 

«  4.  Mr.  Bettini  shall  sing  in  concerts  as  well  as  in  operas,  but  he 
shall  not  sing  anywhere  out  of  the  theatre  in  the  United  Kingdom  of 
Great  Britain  and  Ireland  from  the  1st  of  January  to  the  31st  of  De- 
cember, 1875,  without  the  written  permission  of  Mr.  Gye,  except  at  a 
distance  of  more  than  fifty  miles  from  London,  and  out  of  the  season 
of  the  theatre. 

"  5.  Mr.  Gye  shall  furnish  the  costumes  to  Mr.  Bettini  for  his 
characters  according  to  the  ordinary  usage  of  theatres. 

"  6.  Mr.  Bettini  will  conform  to  the  ordinary  rules  of  the  theatre 
in  case  of  sickness,  flre,  rehearsals,  &o. 

«  7.  "Mr.  Bettini  agrees  to  be  in  London  without  fail  at  least  six 
days  before  the  commencement  of  his  engagement,  for  the  purpose  of 
rehearsals. 

"8.  In  case  Mr.  Gye  shall  require  the  services  of  Mr.  Bettini  at  a 
distance  of  more  than  ten  miles  from  London,  he  shall  pay  his  travell- 
ing expenses. 

"9.  Mr.  Bettini  shall  not  be  obliged  to  sing  more  than  four  times 
a  week  in  opera.  Mr.  Bettini,  in  order  to  assist  the  direction  of  Mr. 
Gye,  will  sing,  upon  the  request  of  Mr.  Gye,  in  the  same  characters 
in  which  he  has  already  sung,  and  in  other  characters  of  equal  position. 
In  case  of  the  sickness  of  other  artists,  Mr.  Bettini  agrees  to  replace 
them  in  their  characters  of  first  tenor  assoluto. 

"  10.  Mr.  Gye  shall  have  the  right  to  prolong  the  period  limited 
above  upon  the  same  conditions,  provided  that  the  period  does  not  go 
beyond  the  end  of  the  month  of  August. 

«  F.  Gye, 
"  Milan,  14  Dec.  1874." 

That  the  plaintiff  did  not  sing  anywhere  out  of  the  said  theatre  in 
the  United  Kingdom  of  Great  Britain  and  Ireland,  from  the  1st  of 
January,  1875,  to  the  date  of  the  commencement  of  this  action,  with- 
out the  written  permission  of  the  defendant,  except  at  a  distance  of 
more  than  fifty  miles  from  London,  and  out  of  the  season  of  the  said 
theatre.  That  the  plaintiff  was  prevented  by  temporary  illness  from 
being  in  London  before  the  28th  of  March,  1875,  but  he  did  arrive  in 
London  on  that  day ;  and,  save  as  aforesaid,  the  plaintiff  has  always 
performed  his  said  agreement,  and  was  and  is  ready  and  willing  to 
perform  his  part  of  the  said  agreement,  of  all  which  the  defendant 
had  notice,  and  all  things  were  done  and  happened,  and  all  conditions 
were  fulfilled  and  all  times  elapsed  necessary  to  entitle  the  plaintiff 
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to  a  performance  by  the  defendant  of  the  said  agreement  and  to  maintain 
this  action.  Yet  the  defendant  did  not  nor  would  receive  the  plaintifE 
into  his  said  service,  but  wholly  refused  so  to  do,  and  wrongfully 
exonerated  and  discharged  the  plaintifE  from  his  said  agreement,  and 
from  the  performance  of  the  said  agreement  on  the  plaintifE's  part> 
and  wrongfully  put  an  end  to  and  determined  the  said  agreement, 
whereby  the  plaintifif  was  damnified. 

The  defendant  pleaded,  ninthly,  to  the  third  count,  that  the  plaint- 
ifE was  not  in  London  six  days  before  the  commencement  of  the  said 
engagement  for  the  purpose  of  rehearsals,  nor  had  the  defendant  notice 
before  the  said  six  days  of  the  plaintifE's  inability  to  be  in  London,  or 
that  he  would  not  be  in  London  six  days  before  the  commencement 
of  his  said  engagement  for  the  purpose  of  rehearsals,  nor  was  the 
plaintifE  ready  and  willing  to  attend  such  rehearsals,  although  it  was 
necessary  for  him  to  do  so,  wherefore  the  defendant  did  not  nor  would 
receive  the  plaintiff  into  his  service  in  the  capacity  and  on  the  terms 
aforesaid,  which  is  the  breach  complained  of. 

Demurrer  to  the  ninth  plea,  and  joinder. 

1875.  Dec.l5.  JlfMrp%,Q.  C.  (with  him  ^.Z. /S>»i<A),  for  the  plaintifE 
in  support  of  the  demurrer,contended  that  the  stipulation  as  to  the 
attendance  of  the  plaintifE  at  rehearsals  six  days  before  the  commence- 
ment of  the  engagement  was  not  a  condition  precedent,  inasmuch  as 
the  plaintifE  was  to  sing  during  the  engagement  at  concerts  as  well 
as  in  operas  ;  moreover,  the  plaintiff  was  not  to  sing  in  London  from 
the  1st  of  January,  and  he  had  abstained  from  doing  so.  He  cited 
Hobinson  v.  Davison  (a),  and  MacAndrew  v.  Chappie  (b). 

Arthur  Wilson  (with  him  Percy  Gye)  for  the  defendant,  contended 
that  the  stipulation  was  a  condition  precedent.  He  cited  Atkinson  v. 
Bell  (c),  Chaves  v.  JOegg  {d),  Bradford  v.  Williams  (e),  TiUey  v. 
Thomas  (/),  Jackson  v.  Union  Marine  Insurance  Co  (g). 

Murphy,  Q.  C,  in  reply. 

Cur.  adv.  vult. 

1876.  Jan.  25.  The  judgment  of  the  Court  (Blackburn,  Quain, 
and  Archibald,  JJ.)  was  delivered  by 

Blackbukn,  J.  In  this  case  the  parties  have  entered  into  an  agree- 
ment in  writing,  which  is  set  out  on  the  record. 

The  Court  must  ascertain  the  intention  of  the  parties,  as  is  said  by 
Parke,  B.,  in  delivering  the  judgment  of  the  Court  in  Graves  v.  Begg 
(h),  "  to  be  collected  from  the  instrument  and  the  circumstances  legally 

(a)  Law  Eep.  6  Ex.  269.        (6)  Law  Kep.  1  C.  P.  643.        (c)  8  B.  &  C  277,  283. 

(d)  9  Ex.  709;  23  L.  J.  (Ex.)  228.  (e)  Law  Kep.  7  Ex.  259. 

(/)  Law  Rep.  3  Ch.  61. 
(g)  Law  Eep.  10  C.  P.  125.  (h)  9  Ex.  at  p.  716;  23  L.  J.  (Ex.)  228. 
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admissible  in  evidence  with  reference  to  which  it  is  to  be  construed." 
He  adds  :  "  One  particular  rule  well  acknowledged  is,  that  where  a 
covenant  or  agreement  goes  to  part  of  the  consideration  on  both 
sides,  and  may  be  compensated  in  damages,  it  is  an  independent  cove- 
nant or  contract."  There  was  no  averment  of  any  special  circumstances 
existing  in  this  case,  with  reference  to  which  the  agreement  was  made, 
but  the  Court  must  look  at  the  general  nature  of  such  an  engagement. 
By  the  7th  paragraph  of  the  agreement,  «  Mr.  Bettini  agrees  to  be  in 
London  without  fail  at  least  six  days  before  the  commencement  of  his 
engagement  for  the  purpose  of  rehearsals."  The  engagement  was  to 
begin  on  the  30th  of  March,  1875.  It  is  admitted  on  the  record  that 
the  plaintiff  did  not  arrive  in  London  tiU  the  28th  of  March,  which  is 
less  than  six  days  before  the  30th,  and  therefore  it  is  clear  that  he 
has  not  fulfilled  this  part  of  the  contract. 

The  question  raised  by  the  demurrer  is,  not  whether  the  plaintiff 
has  any  excuse  for  failing  to  fulfil  this  part  of  his  contract,  which  may 
prevent  his  being  liable  in  damages  for  not  doing  so,  but  whether  his 
failure  to  do  so  justified  the  defendant  in  refusing  to  proceed  with  the 
engagement,  and  fulfil  his,  the  defendant's  part.  And  the  answer  to 
that  question  depends  on  whether  this  part  of  the  contract  is  a  condi- 
tion precedent  to  the  defendant's  liability,  or  only  an  independent 
agreement,  a  breach  of  which  will  not  justify  a  repudiation  of  the 
contract,  but  will  only  be  a  cause  of  action  for  a  compensation  in 
damages. 

This  is  a  question  which  has  very  often  been  raised ;  and  the  nu- 
merous cases  on  the  subject  are  collected  in  the  first  volume  of  Sir 
E.  V.  WilliamSjNotes  to  Saunders,  p.  554,  in  the  notes  to  Pordage  v. 
Cole,  and  in  the  second  volume,  p.  742,  notes  to  Peeters  v.  Opie. 

We  think  the  answer  to  this  question  depends  on  the  true  construc- 
tion of  the  contract  taken  as  a  whole. 

Parties  may  think  some  matter,  apparently  of  very  little  impor- 
tance, essential ;  and  if  they  suflQciently  express  an  intention  to  make 
the  literal  fulfilment  of  such  a  thing  a  condition  precedent,  it  will 
be  one;  or  they  may  think  that  the  performance  of  some  matter,  ap- 
parently of  essential  importance  and  prima  facie  a  condition  prece- 
dent, is  not  really  vital,  and  may  be  compensated  for  in  damages,  and 
if  they  sufaciently  expressed  such  an  intention,  it  will  not  be  a  con- 
dition precedent. 

In  this  case,  if  to  the  7th  paragraph  of  the  agreement  there  had 
been  added  words  to  this  effect:  "And  if  Mr.  Bettini  is  not  there 
at  the  stipulated  time  Mr.  Gye  may  refuse  to  proceed  further  with  the 
agreement ; "  or  if,  on  the  other  hand,  it  had  been  said,  «  And  if  not 
there   Mr.  Gye  may  postpone  the  commencement  of  Mr.  Bettini's 
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engagemeAt  for  as  many  days  as  Mr.  Bettini  makes  default,  and  he 
shall  forfeit  twice  his  salary  for  that  time,"  there  could  have  been 
no  question  raised  in  the  case.  But  there  is  no  such  declaration  of 
the  intention  of  the  parties  either  way.  And  in  the  absence  of  such 
an  express  declaration,  we  think  that  we  are  to  look  to  the  whole 
contract,  and  applying  the  rule  stated  by  Parke,  B.,  to  be  acknowl- 
edged (a),  see  whether  the  particular  stipulation  goes  to  the  root  of 
the  matter,  so  that  a  failure  to  perform  it  would  render  the  perfor- 
mance of  the  rest  of  the  contract  by  the  plaintiff  a  thing  different 
in  substance  from  what  the  defendant  has  stipulated  for ;  or  whether 
it  merely  partially  affects  it  and  may  be  compensated  for  in  dam- 
ages. Accordingly,  as  it  is  one  or  the  other,  we  think  it  must  be 
taken  to  be  or  not  to  be  intended  to  be  a  condition  precedent. 

If  the  plaintiff's  engagement  had  been  only  to  sing  in  operas  at 
the  theatre,  it  might  very  well  be  that  previous  attendance  at  re- 
hearsals with  the  actors  in  company  with  whom  he  was  to  perform 
was  essential.  And  if  the  engagement  had  been  only  for  a  few  per- 
formances, or  for  a  short  time,  it  would  afford  a  strong  argument 
that  attendance  for  the  purpose  of  rehearsals  during  the  six  days 
immediately  before  the  commencement  of  the  engagement  was  a  vital 
part  of  the  agreement.  But  we  find,  on  looking  to  the  agreement, 
that  the  plaintiff  was  to  sing  in  theatres,  halls,  and  drawing-rooms, 
both  public  and  private,  from  the  30th  of  March  to  the  13th  of  July, 
1875,  and  that  he  was  to  sing  in  concerts  as  well  as  in  operas,  and 
was  not  to  sing  anywhere  out  of  the  theatre  in  Great  Britain  or 
Ireland  from  the  1st  of  January  to  the  31st  of  December,  1875,  with- 
out the  written  permission  of  the  defendant,  except  at  a  distance  of 
more  than  fifty  miles  from  London. 

The  plaiatiff,  therefore,  has,  in  consequence  of  this  agreement,  been 
deprived  of  the  power  of  earning  anything  in  London  from  the  1st 
of  January  to  the  30th  of  March ;  and  though  the  defendant  has, 
perhaps,  not  received  any  benefit  from  this,  so  as  to  preclude  him 
from  any  longer  treating  as  a  condition  precedent  what  had  origin- 
ally been  one,  we  think  this  at  least  affords  a  strong  argument  for 
saying  that  subsequent  stipulations  are  not  intended  to  be  conditions 
precedent,  unless  the  nature  of  the  thing  strongly  shows  they  must 
be  so. 

And,  as  far  as  we  can  see,  the  failure  to  attend  at  rehearsals  dur- 
ing the  six  days  immediately  before  the  30th  of  March  could  only 
affect  the  theatrical  performances  and,  perhaps,  the  singing  in  duets 
or  concerted  pieces  during  the  first  week  or  fortnight  of  this  engage- 
ment, which  is  to  sing  in  theatres,  halls,  and  drawing-rooms,  and 
concerts  for  fifteen  weeks. 

(a)  In  Gravei  v.  Legg,  9  Ex.  at  p.  716;  23  L.  J.  (Ex.)  228. 
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"We  think,  therefore,  that  it  does  not  go  to  the  root  of  the  matter 
so  as  to  require  us  to  consider  it  a  condition  precedent. 

The  defendant  must  therefore,  we  think,  seek  redress  by  a  cross- 
claim  for  damages. 

Judgment  must  be  given  for  the  plaintiff. 

Judgment  fw  the  plaintiff . 


CHAPTER  XV.* 
DAMAGES. 
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Damages  recoverable  for  breach  of  contract. — A  breach  of 
contract,  so  far  as  it  extends,  converts  the  right  to  the  performance  of 
the  contract  into  a  right  to  damages,  or  compensation  in  money,  for 
the  non-performance,  to  be  ascertained  and  recovered  by  means  of  an 
action,  unless  the  parties  can  agree  as  to  the  satisfaction  of  such  right. 
The  right  of  action  for  damages,  in  point  of  form,  is  regulated  by  the 
Law  of  Procedure,  which  is  beyond  the  scope  of  this  treatise.  The 
damages,  forming  the  substance  of  the  right,  are  measured  and  ascer- 
tained in  amount  according  to  general  rules  and  principles  of  law, 
some  of  which  are  common  to  all  rights  of  action,  and  some  are  pecul- 
iar to  those  arising  from  breach  of  contract,  and  may,  therefore,  be 
here  noticed. 

The  damages  recoverable  in  an  action  are  commonly,  and  conven- 
iently, distinguished  in  law,  as  general  and  special  damages  ;  the  former 
being  the  necessary  and  immediate  loss  occasioned  by  the  breach  of 
contract  or  other  injurious  act ;  the  latter  comprising  the  loss  which 
may  follow  as  a  special  consequence  of  the  breach  of  contract  or  in- 
jurious act,  beyond  its  necessary  and  immediate  effect. 

It  is  a  rule  of  pleading,  that  if  special  damage  is  intended  to  be 

claimed,  it  must  be  stated  with  particularity  in  the  declaration ;  but 

general  damage  requires  no  particular  mention  {a).    The  object  of 

(a)  See  Boorman  v.  Nash,  9  B.  &  C.  145,  152;  Eodyers  v.  Nowill,  5  C.  B.  109. 

*Chap.  V.  Leake. 
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this  rule  is  to  give  notice  to  the  defendant  of  the  nature  and  extent  of 
the  claim  made  against  him,  in  respect  of  the  special  consequences  of 
the  injury,  of  which  he  might  not  otherwise  be  aware,  in  order  that 
he  may  be  prepared  to  meet  that  claim.  The  claim  of  general  dam- 
ages is  sufficiently  made  known  in  the  statement  of  the  injury,  which 
imports  all  its  necessary  and  immediate  effects  (a).  The  plaintiff  is 
not  allowed  to  prove  for  any  special  damage  which  is  not  claimed 
with  sufficient  particularity  in  the  declaration  (b). 

General  damage. — In  actions  for  breach  of  contract,  the  general 
damage  is  commonly  described  as  the  loss  sustained  by  the  plaintiff 
from  the  non-performance  of  the  contract;  the  benefit  which  the 
plaintiff  would  have  received  if  the  contract  had  been  kept  is  the 
measure  of  damages  if  the  contract  is  broken  (c).  This  rule  is  said 
to  be  correctly  laid  down  by  Parke,  B.,  thus : — "  The  rule  of  the  com- 
mon law  is,  that,  where  a  party  sustains  a  loss  by  reason  of  a  breach 
of  contract,  he  is,  so  far  as  money  can  do  it,  to  be  placed  in  the  same 
situation,  with  respect  to  damages,  as  if  the  contract  had  been  per- 
formed "  ((/).  But  such  damage  is  to  be  ascertained  by  a  jury  accord- 
ing to  certain  rules  of  law  (e). 

In  actions  for  breach  of  contract  the  damages  are  confined  to  those 
matters  of  loss  and  detriment  caused  by  the  breach  of  contract  which 
are  in  their  nature  capable  of  being  specifically  stated  and  appreciated 
in  value ;  no  damages  can  be  awarded  for  the  disappointment,  or  annoy- 
ance to  the  feeUngs,  caused  by  the  breach  of  contract  (/).  There  is  a 
distinction  in  this  respect  between  actions  for  breach  of  contract  and 
actions  for  wrongs  done  to  the  person  or  property.  In  the  case  of 
wrongs  of  the  latter  kind,  generally  speaking, « the  damages  are  en- 
tirely with  the  jury,  and  they  are  at  liberty  to  take  into  consideration 
the  injury  to  the  party's  feelings,  and  the  pain  he  has  experienced,  as 
for  instance  the  extent  of  violence  in  an  action  of  assault ;  and  many 
topics  and  many  elements  of  damage  find  place  in  an  action  for  tort, 
which  have  no  place  whatever  in  an  ordinary  action  of  contract "  (g). 
— "  The  case  of  a  contract  to  marry  has  always  been  considered  a  sort 
of  exception,  in  which  not  merely  the  loss  of  an  establishment  in  life, 

(a)  Smith  v.   Thomas,  2  Bing.  N.  C.  L.  E.  1  C.  P.  441,  450,  453;  35  L.  J.  C. 

372,  380.  P.  141,  143,  144. 

(6)  1  Wms.  Saund.  243  c,  n.  (5);  Hart-  (e)  See  per  Bramwell,  B.,  Brady  v. 

ley  V.  Herring,  8  T.  R.   130;   and  see  Oastler,  3  H.  &  C.  112,  124;  33  L.  J. 

Bullen  and  Leake,  Free.  PL,  2nd  ed.,  p.  Ex.  300,  304. 

8.  (/)  Hamlin  v.   Cfreat  Northern  By. 

(c)  Alder  v.  Keighley,  15  M.  &  W.  Co.,  1  H.  &  N.  408;  26  L.  J.  Ex.  20. 

117,  120;  Fletcher  v.   Tayleur,  17  C.  B.  (g)  Hamlin  v.   Great  Northern  hy. 

21;    25  L.  J.  C.  P.  65;    per  Erie,  J.,  Co.,  26  L.  J.  Ex.  20,  23;  1  H.  &  N.  408, 

Simons  v.  Patchett,  7  E.  &  B.  564,  573.  410;   and  see  Emhlen  v.  Myers,  6  H.  <fc 

id)  Per  Parke,  B.,  Robinson  v.  Har-  N.  54;  30  L.  J.  Ex.  71. 
man,  1  Ex.  850,  855 ;  see  Lock  v.  Furze, 
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but,  to  a  certain  extent,  the  injury  to  a  person's  feelings  in  respect  to 
that  particular  species  of  contract,  may  be  taken  into  account  "  (a). 

It  is  further  said  that,  "  generally  speaking,  where  there  are  several 
ways  in  which  the  contract  might  be  performed,  the  damages  are  to 
be  estimated  according  to  that  mode  which  is  least  profitable  to  the 
plaintiff  and  the  least  burthensome  to  the  defendant"  (b). 

The  consideration  given  for  a  promise,  for  breach  of  which  damages 
are  claimed,  is,  in  general,  immaterial  to  the  question  of  the  amount 
of  damages ;  thus,  in  an  action  for  not  delivering  goods  according  to 
contract,  upon  the  question  of  damages,  it  was  held  to  be  immaterial 
and  inadmissible  for  the  plaintiff  to  prove  that  the  price  agreed  for 
was  greater  than  the  market  price  by  reason  of  the  undertaking  of 
the  defendant  to  deliver  the  goods  at  the  time  specified,  the  only 
question  being  the  loss  sustained  by  the  non-delivery,  which  depended 
solely  upon  the  market  price  of  the  goods  at  the  time  when  the  con- 
tract was  broken  (c).  But  where  money  has  been  paid  as  the  consid- 
eration for  a  promise  which  has  wholly  faUed,  as  a  general  rule, 
the  money  so  paid  may  be  recovered  vmder  an  implied  contract  to 
that  effect  {d). 

There  may  be  claimed  and  assessed  as  damages,  not  only  the  loss 
which  has  already  actually  accrued,  but  also  the  prospective  loss  which 
it  is  reasonably  certain  will  happen  infuturo  (e) ;  for  example,  where 
the  costs  of  an  action  occasioned  by  the  defendant's  wrong  are  re- 
coverable as  damage,  the  liability  to  pay  such  costs,  before  they  are 
actually  paid,  may  be  assessed  (/) . 

Nominal  damage- — Every  breach  of  contract,  as  being  an  infringe- 
ment of  a  right,  imports  some  damage  in  law ;  so  that,  if  the  plaint- 
iff succeeds  in  establishing  a  breach  of  contract,  but  fails  in  showing 
any  appreciable  damage  in  fact  occasioned  by  it,  he  is  nevertheless  en- 
titled in  law  to  judgment  for  damages,  which,  as  they  exist  only  in 
name  and  not  in  amount,  are  called  nominal  {g).  "  Nominal  damages, 
in  fact,  mean  a  sum  of  money  that  may  be  spoken  of,  but  that  has  no 
existence  in  point  of  quantity."  They  have  also  been  called  "  a  mere 
peg  on  which  to  hang  costs,"  meaning  thereby  that  the  plaintiff  may 

(a)  Hamlin   v.   Great  Northern  By.  (e)  Bichardson    v.   Mellish,  2   Bing. 

Co    26  L.  J.  Ex.  20,  23;  1  H.  &  K.  408,  229;   Nicklin  v.    Williams,  10  Ex.  259; 

410-  per  Willes,  J.,  Smith  v.  Woodflne,  Hodsoll  v.  Stallebrass,  11  A.  &  E.  301. 

1  C.  B.  N.  S.  660,   668;  Berry  v.   Da  if)  See  post,  p.  1118. 

Costa  L.  Kep.  1  C.  P.  331;  35  L.  J.  C.  ig)  Marzetti  v.  Williams,  1  B.  &  Ad. 

p  i93|.          ^  415;   Wilde  v.   Clarkson,  6  T.  R.  303; 

(6)  PerMaule,  J.,  Cockbum  v.  Alex-  Warre  v.  Calvert,  7  A.  &  E.  143;  per 

ander,  6  C.  B.  791,  814.  Tindal,  C  J.,  Oodefroy  v.  Jay,  7  Bing. 

(c)  Brady  v.  Oastler,  3  H.  &  C.  112;  413,  419;  Sowdon  v.  Mills,  30  L.  J.  Q. 

33  L.  J.  Ex.  300.  B.  175. 

{d)  See  per  Martin,  B.,  ib. 
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be  entitled  to  sue  for  nominal  damages  for  the  purpose  only  of  re- 
covering his  costs  (a). 

In  an  action  for  the  non-payment  of  a  debt  or  liquidated  demand  in 
money,  the  general  measure  of  damages  is  the  amount  of  the  debt  or 
demand,  together  with  the  amount  of  interest,  if  any  interest  is  pay- 
able. The  damages  for  the  mere  detention  of  the  debt  beyond  the 
day  of  payment  are  nominal :  that  is  to  say,  the  creditor  is  entitled  to 
bring  an  action  for  the  detention  of  the  debt,  but  is  not  entitled  to 
recover  more  than  the  amount  of  the  debt  and  interest,  and  the  costs 
of  the  action.  If  he  accepts  payment  of  the  debt  before  commencing 
an  action,  he  cannot  afterwards  commence  an  action  to  recover  nomi- 
nal damages  merely  for  the  detention  (b) ;  but  if  he  accepts  payment 
after  commencing  an  action,  he  is  entitled  to  continue  the  action  in 
respect  of  the  nominal  damages,  in  order  to  recover  the  costs  of  his 
suit ;  unless  the  payment  was  accepted  in  satisfaction  of  his  entire 
claim,  including  such  damages  and  costs,  in  which  case  his  right  of 
action  is  completely  discharged. 

In  an  action  by  a  customer  against  a  banker  for  refusing  to  cash  the 
customer's  check,  when  he  was  supplied  with  funds  for  that  purpose, 
the  customer  is  entitled,  at  least,  to  nominal  damage,  although  he  may 
not  be  able  to  prove  any  real  loss  (c) ;  but  the  jury  may  give  him  sub- 
stantial damages  without  proof  of  actual  loss  (d) .  In  an  action  brought 
by  the  plaintiff  to  recover  damages  for  the  breach  by  the  defendant  of 
a  promise  to  procure  a  third  party  to  sign  a  certain  written  guarantee 
to  the  plaintiff,  where  it  appeared  that  the  guarantee,  even  if  signed, 
would  have  been  void  and  of  no  avail  to  the  plaintiff,  so  that  he  sustained 
no  actual  damage  by  reason  of  its  not  having  been  signed,  it  was  held 
that  the  defendant  was  liable  for  the  breach  of  contract,  but  to  the  ex- 
tent of  nominal  damages  only,  upon  the  principle  above  stated  (e). 
The  defendant  by  deed  assigned  to  the  plaintiff  a  policy  of  insurance 
as  collateral  security  for  a  mortgage  and  covenanted  to  pay  the  pre- 
miums, and  in  case  he  should  not,  that  it  should  be  lawful  for  the 
plaintiff  to  do  so  and  add  the  premiums  to  the  mortgage  debt,  but  the 
defendant  did  not  covenant  to  repay  otherwise  such  premiums  to  the 
plaintiff;  the  defendant  having  made  default  in  paying  the  premiums, 
the  plaintiff  paid  them,  and  sued  the  defendant  for  a  breach  of  cove- 
nant ;  it  was  held  that  he  could  recover  only  nominal  damages  {/). 

The  plaintiff  in  an  action  in  a  local  court,  having  a  jurisdiction  lim- 

(a)  Per  Maule,  J. ,  Beaumont  v.  Great-  id)  Rolin  v.  Stewart,  14  C.  B.  595. 

head,  2  C.  B.  494,  499.  (e)  Bushell  v.  Beavan,  1  Bingi  N.  C. 

(6)  Beaumont  v.  Greathead,  2  C.  B.  103. 

494.  (/)  Brown  v.  Price,  4  C.    B.  N.  S. 

(c)  Marzettiv.  Williams,!  B.  &  Ad.  598;  27  L.  J.  C.  P.  290;  and  see  National 

415.  Assurance  Ass.  v.  Best,  2  H.  &  N.  603; 

27  L.  J.  Ex.  19. 
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ited  to  cases  in  which  the  sum  or  damages  recovered  did  not  exceed 
£50,  recovered  judgment  for  a  debt  of  £50,  together  with  a  sum  for 
damages  and  costs ;  it  was  held  that  the  sum  recovered  in  the  action 
was  the  debt  of  £50,  and  that  the  damages  recovered  for  the  detention 
being  merely  nominal  damages  awarded  for  the  purpose  of  carrying 
costs,  did  not  increase  the  sum  recovered  beyond  the  limits  of  the  jur- 
isdiction (a). 

If  the  plaintiff  proves  a  cause  of  action  entitling  him  to  some  damages, 
but  the  jury  are  unable  to  ascertain  the  amount,  the  Court  will  permit 
the  plaintiff  to  enter  a  verdict  for  nominal  damages  (6).  But  in  an 
action  on  an  accomit  stated  respecting  a  debt,  the  amount  of  which 
was  uncertain,  it  was  held  that  the  plaintiff  was  not  entitled  even  to 
nominal  damages,  because  a  certain  amount  is  essential  in  order  to 
constitute  an  account  stated  (c). 

A  debt  or  liquidated  money  demand  differs  in  this  respect  from  a 
claim  for  the  detention  of  goods ;  the  wrongful  detention  of  goods  en- 
titles the  owner  to  substantial  damages,  and  a  subsequent  delivery  of 
the  goods  does  not  affect  the  claim  for  the  mere  detention,  and  operates 
only  in  mitigation  of  the  damages  claimed  for  the  value  of  the  goods 
id). 

Special  damage- — Special  damage  includes  the  loss  which  follows 
the  breach  of  contract  as  a  special  consequence  under  the  circumstances 
of  the  case,  over  and  above  the  necessary  and  immediate  effects  which 
are  included  in  the  general  damage.  Thus,  in  an  action  for  the  breach 
of  warranty  of  a  cable  sold  by  the  defendant  to  the  plaintiff,  which  the 
plaintiff  lost  together  with  an  anchor  fastened  to  it,  the  plaintiff  was 
held  entitled  to  recover  for  the  loss  of  the  anchor  as  special  damage, 
over  and  above  the  loss  of  the  cable  (e). 

The  following  rule  has  been  laid  down  in  the  case  of  Hadley  v. 
£axendale  (f),-mth  reference  to  the  special  consequences  of  a  breach 
of  contract  for  which  the  party  breaking  the  contract  may  be  held 
liable : — "  Where  two  parties  have  made  a  contract  which  one  of  them 
has  broken,  the  damages  which  the  other  party  ought  to  receive  in 
respect  of  such  breach  of  contract  should  be,  either  such  as  may  fairly 
and  reasonably  be  considered  as  arising  naturally,  i.  e.,  according  to 
the  usual  course  of  things,  from  such  breach  of  contract  itself,  or  such 
as  may  reasonably  be  supposed  to  have  been  in  the  contemplation  of 
both  parties,  at  the  time  they  made  the  contract,  as  the  probable  result 
of  the  breach  of  it.    Now,  if  the  special  circumstances  under  which 

(a)  Joule  V.  Taylor,  7  Ex.  58.  (d)  See  GriffitMy.  Owen,  13  M.  &  W.  58. 

(6)  Feize  v.  Thompson,  1  Taunt.  121.  (e)  Borrowdaile  v.  Brunton,  8  Taunt. 

(c)  Lane  v.  Hill,  18  Q.  B.  2.52;  21  L.  535. 

J.  Q.  B.  318.  (/)  9  Ex.  341. 
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the  contract  was  actually  made  were  communicated  by  the  plamtiiF 
to  the  defendant,  and  thus  known  to  both  parties,  the  damages  result- 
ing from  the  breach  of  such  a  contract,  which  they  would  reasonably 
contemplate,  would  be  the  amount  of  injury  which  would  ordinarily 
follow  from  a  breach  of  contract  under  the  special  circumstances  so 
known  and  communicated.  But,  on  the  other  hand,  if  these  special 
circumstances  were  wholly  unknown  to  the  party  breaking  the  con- 
tract, he,  at  the  most,  could  only  be  supposed  to  have  had  in  his  con- 
templation the  amount  of  injury  which  would  arise  generally,  and  in 
the  great  multitude  of  cases  not  affected  by  any  special  circumstances, 
from  such  a  breach  of  contract.  For,  had  the  special  circumstances 
been  known,  the  parties  might  have  especially  provided  for  the  breach 
of  contract  by  special  terms  as  to  the  damages  in  that  case ;  and  of 
this  advantage  it  would  be  very  unjust  to  deprive  them." 

In  the  case  of  Sadley  v.  JBaxendale,  the  owner  of  a  mill  employed  a 
carrier  to  convey  a  broken  shaft  belonging  to  the  null  to  be  delivered 
to  an  engineer  for  the  purpose  of  being  repaired,  and  the  carrier  com- 
mitted a  breach  of  contract  by  delaying  the  carriage,  thereby  causing  a 
delay  in  repairing,  the  shaft,  and  the  stoppage  of  the  mill ;  it  was  held 
that  the  mill  owner  was  not  entitled  to  recover  from  the  carrier  com. 
pensation  for  the  loss  occasioned  by  the  stoppage  of  the  mill,  as  damage 
caused  by  his  breach  of  contract  in  delaying  the  carriage  of  the  shaft, 
because  the  stoppage  of  the  mill  was  not  contemplated  by  the  parties 
in  making  the  contract  as  a  consequence  of  the  breach,  and  the  special 
circumstances  by  which  it  was  brought  about  were  not  communicated 
to  or  known  by  the  carrier  (a). 

The  rule  laid  down  in  the  case  of  Hadley  v.  Baxendale  has  been 
adopted  in  the  following  cases :— In  actions  against  carriers  for  the 
non-delivery  of  goods,  it  may  be  assumed,  in  general,  to  be  withia 
their  contemplation  that  goods  sent  may  be  intended  for  sale,  and  ac- 
cordingly they  are  held  responsible  for  the  market  value  of  the  goods 
at  the  time  and  place  at  which  they  ought  to  have  been  delivered ;  so 
that  in  case  of  delay  the  loss  sustained  by  a  fall  in  the  market  is  re- 
coverable as  damage,  without  any  special  notice  to  the  carrier  that 
the  goods  were  iatended  for  sale  if>).  But  the  carrier  is  not,  ia  gen- 
eral, responsible  for  the  failure  of  any  peculiar  purpose  for  which  the 
goods  are  intended,  of  which  he  has  no  notice  (c).  Thus,  in  an  action 
against  a  carrier  for  delay  in  delivering  bales  of  cotton  sent  by  him,  it 
was  held  that  the  plaintiff- was  not  entitled  to  recover,  as  the  natural 

(a)  BaaUy  v.  Baxendale,  9  Ex.  341.  L.  J.  Ex.  371;  O'Sanlan  v.  Great  West- 

(6)  Collard  v.  South-Eastern  By.  Go.  em  By.  Go.,  6  B.  &  S.  484;  34  L.  J.  Q. 

7  H.  &  N.  79;  30  L.  J.  Ex.  393;   Wilson  B.  154. 

V.  Lancashire  &  Yorkshire  By.  Co.,  9  (c)  Wilson    v.   Lancashire  &  Tork- 

C.  B.  N.  S.  632;  30  L.  J.  C.   P.  232;  shire  By- Co.,  supra  ;  Great  Western  By. 

Bice  V.  Baxendale,  7  H.  &  N.  96;  30  L.  Co.  v.  Bedmayne,  L.  Kep.  1  C.  P.  329. 
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consequence  of  such  delay,  the  loss  arising  from  the  stoppage  of  his 
mill  for  want  of  cotton  to  work  (a).  So,  where  the  plaintiff  sent  goods 
by  the  defendants'  railway  to  a  particular  place,  intending  them  to  be 
sold  there  by  his  traveller,  who  went  to  meet  the  goods,  but  failed  to 
receive  them  by  reason  of  the  delay  of  the  defendants  in  the  delivery, 
whereby  the  sale  was  frustrated ;  it  was  held  that  the  plaintiff  could 
not  recover  as  damages  the  loss  of  profit  which  he  might  have  made  by 
the  sale  through  his  traveller,  because  such  profit  depended  on  circum- 
stances peculiar  to  the  plainttflf  (b).  So,  in  an  action  by  a  passenger 
against  a  carrier  for  failing  to  carry  him  to  the  end  of  the  journey,  it 
was  held  that,  though  he  was  entitled  to  recover  the  costs  of  complet- 
ing the  journey,  he  could  not  recover  as  damage  the  loss  sustained 
through  the  special  purpose  of  his  journey  being  frustrated  by  reason 
of  the  delay  (c). 

The  defendant  contracted  to  sell  and  deliver  to  the  plaintiff  certain 
goods  at  an  appointed  time,  knowing  that  they  were  intended  for  ex- 
portation to  a  foreign  market,  but  delayed  the  delivery  of  the  goods 
until  a  season  at  which  it  was  necessary  to  pay  higher  rates  of  freight 
and  insurance  for  exportation  to  that  market ;  it  was  held  that  the  in- 
creased expenses  of  exportation  were  recoverable  as  damages  (d).  So, 
where  goods  were  contracted  to  be  delivered  which  the  seller  knew 
were  intended  to  be  sold  again,  and  he  failed  to  deUver  them ;  there 
being  no  market  at  which  the  buyer  could  replace  the  goods,  he  was 
held  entitled  to  recover  as  special  damage  his  loss  of  profit  on  resales 
which  he  was  unable  to  complete  (e).  The  plaintiff,  a  farmer,  con- 
tracted with  the  defendant  for  the  delivery  of  a  threshing  machine  at 
an  appointed  time,  for  the  purpose  of  threshing  his  wheat  out  in  the 
field,  of  which  the  defendant  had  notice ;  in  consequence  of  delay  in 
delivering  the  machine  the  wheat  was  injured  by  exposure  to  the 
weather  and  the  plaintiff  was  obliged  to  carry  and  stack  it  and  dry  it 
in  a  kiln ;  in  an  action  for  the  delay  in  the  delivery  of  the  machine  it 
was  held,  expressly  in  accordance  with  the  rule  laid  down  in  Hadley  v. 
Baxendale,  that  the  plaintiff  was  entitled  to  damages  in  respect  of  the 
injury  to  the  wheat  and  the  additional  expenses  incurred  (/).  The 
plaintiff  having  contracted  with  a  third  party  to  repair  a  machine  by 
an  appointed  time,  contracted  with  the  defendant  for  a  necessary  part 
of  the  machine  to  be  supplied  at  a  time  which  would  enable  him  to 
complete  the  repair,  but  he  did  not  inform  the  defendant  of  the  special 
purpose  for  which  he  required  it ;  the  defendant  failed  in  supplying 

(a)  Gee  v.   Lancashire  &   Yorkshire  By.  Co.,  19  C.  B.  N.  S.  321;  34  L.  J.  C. 

By.  Co.,  30  L.  J.  Ex.  11.  P.  259. 
\b)  Great  Western  By.  Co.    v.  Bed-  {d)  Barries  v.  Hutchinson,  18  C.  B.  N. 

!,  L.  Rep.  1  C.  P.  329;   Woodger  v.  S.  445;  34  L.  J.  C.  P.  ^"" 


Great  Western  By.  Co.  Weekly  Notes,  (e)  Borries  v.  Hutchinson,  supra. 

1867,  p.  37.  (/)  *'"iee(i  v.  Foord,  28  L.  J.  Q.  B. 

(c)  Hamlin  v.    Great  Northern  By.       1^8;  1  E.  &  E.  602. 
Co.,  1  H.  &  N.  408;  26 L.  J.  Ex.  20;  and 
see  Phelps  v.  London  &  Northwestern 
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the  piece  of  machinery  according  to  his  contract,  in  consequence  of 
which  the  plaintifiE  failed  in  completing  the  repairs  which  he  had  con- 
tracted to  do  and  was  compelled  to  pay  damages  for  his  breach  of  con- 
tract ;  it  was  held  that,  accordiag  to  the  rule  laid  down  in  Sadley  v. 
Baxendale,  he  could  not  recover  such  damages  against  the  defendant 

It  has  been  suggested,  as  an  addition  to  the  rule  laid  down  in 
Hadley  v.  Baxendale,  that  after  the  contract  has  been  made,  but  in 
the  course  of  the  performance  of  it  and  before  it  is  actually  broken, 
one  of  the  parties  may  give  notice  to  the  other  of  the  special  conse- 
quences which  will  happen  upon  his  breach  of  contract,  and  so  fix 
him  with  the  damages  which  he  may  occasion  by  persisting  in  break- 
ing the  contract  after  such  notice  (6). 

Contracts  with  liquidated  damages  and  penalties- — ^An  agree- 
ment may  contain  a  promise  or  undertaking  of  a  certain  act  or  mat- 
ter, and  also  an  express  stipulation  that  in  case  of  a  breach  of  the 
promise  or  undertaking  a  fixed  sum  of  money  shall  be  payable ;  which 
sum  will  be  considered  in  law,  according  to  the  nature  of  the  case, 
either  as  liquidated  damages  recoverable  in  full,  or  as  a  penalty  im- 
posed to  secure  the  performance  of  the  contract. 

Familiar  instances  of  liquidated  damages  occur  in  building  contracts 
in  which  the  builder  contracts  to  complete  the  building  in  an  ap- 
pointed time  or  to  pay  a  stipulated  daily  or  weekly  sum  for  delay 
beyond  the  time  appointed  (c) ;  and  in  charterparties  in  which  a  cer- 
tain sum  is  agreed  to  be  paid  daily  for  demurrage  {d).  A  familiar  use 
of  a  penalty  occurs  in  bonds,  in  which  instruments  the  penalty  to 
be  forfeited  upon  a  breach  is  generally  fixed  at  double  the  amount 
of  the  sum  secured  by  the  condition  of  the  bond. 

A  contract  may  merely  stipulate  that  in  case  of  one  of  the  parties 
doing  a  certain  act  he  shall  pay  a  fixed  sum  of  money,  without  any 
absolute  promise  on  his  part  respecting  such  act;  the  act  in  question  is 
then  not  in  itself  a  breach  of  the  contract,  but  merely  the  condition 
precedent  on  which  the  money  becomes  payable,  and  the  only  breach 
of  such  contract  is  in  not  paying  the  money  (e).  A  farming  lease 
contained  a  covenant  that  the  lessee  would  not  sell  or  carry  away 
from  the  demised  premises  any  hay,  straw,  or  manure,  without  the 
consent  of  the  lessor,  under  the  increased  rent  of  £10  for  every  ton 

(a)  Portmanv.  Middleton,  i  C.  B.  N.  (c)  Fletcher  v.  Dyche,  2  T.  R.  32; 

S.  322;  27  L.  J.  C.  P.  231.  Duckworth  v.  Alison,  1  M.  &  W.  412. 

(6)  Per  Bramwell,  B.,  Gee  v.  Lanca-  (d)  See  per   BuUer,  J.,  Fletcher   v. 

shire  and  Yorkshire  Ry.  Co.,  30  L.  J.  Dyche,  2  T.  R.  32,  37. 
Ex.  11,  16;  and  see  Bramley  v.  Chester-  (e)  Leghy.  Lillie,  6  H.  &  N.  165;  30 

ton,  27  L.  J.  C.  P.  23.  L.  J.  Ex.  25. 
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SO  sold  or  carried  away;  in  an  action  upon  that  covenant  it  was 
alleged  as  a  breach  that  the  lessee,  without  the  consent  of  the  lessor, 
did  sell  and  carry  away  hay  and  straw  from  the  demised  premises ; 
it  was  held  that  the  breach  was  not  well  assigned  because  the  lessee 
had  a  right  so  to  carry  away  the  hay  and  straw  upon  payment  of 
the  increased  rent,  and  the  claim  of  the  lessor  was  not  for  unliqui- 
dated damages  for  a  breach  of  covenant,  but  only  for  the  increased 
rent  (a). 

The  above  distinctions  in  contracts  with  a  stipulated  sum  payable 
on  doing  a  certain  act  have  been  pointed  out  by  Bramwell,  B.,  as  fol- 
lows : — "  There  are  three  classes  of  covenants  of  this  sort :  first,  cov- 
enants not  to  do  particular  acts,  with  a  penalty  for  doing  them ; — 
secondly,  covenants  not  to  do  an  act,  with  liquidated  damages  to  be 
paid  if  the  act  is  done ; — and,  thirdly,  covenants  that  acts  shall  not  be 
done,  unless  subject  to  a  certain  payment  "  (b) 

Where  the  contract  contains  an  absolute  covenant  or  promise 
respecting  a  certain  matter,  together  with  a  stipulation  for  a  fixed 
sum  to  be  paid  on  a  breach,  as  a  penalty  or  liquidated  damages  ac- 
cording to  the  nature  of  the  case,  upon  a  breach  of  the  contract  the 
plaintiflf,  in  general,  has  an  election ;  he  may  either  bring  an  action 
for  the  fixed  sum  stipulated  for  in  that  event,  or  bring  an  action  for 
the  specific  breach  of  the  covenant  or  promise  without  reference  to 
the  sum  stipulated  for,  and  in  the  latter  form  of  action  the  plaintiff 
may  recover  the  damages  assessed  by  the  jury,  which  may  be  greater 
or  less  than  the  stipulated  sum  (c).  A  lessee  covenanted  that  he 
would  not  lop  any  tree  and  if  he  did  that  he  would  pay  a  penalty  of 
£20  besides  the  value  of  the  tree ;  in  an  action  on  that  covenant  it  was 
charged  as  a  breach  that  the  lessee  lopped  the  trees,  but  no  breach 
was  charged  in  non-payment  of  the  stipulated  money ;  it  was  held 
that  under  the  breach  as  framed  the  plaintiff  was  seeking  to  recover 
unliquidated  damages,  and  that,  upon  a  verdict  in  his  favor,  he  was 
not  entitled  to  recover  the  stipulated  amount,  but  only  the  damages 
found  by  the  jury  (d). 

Relief  against  penalty.— By  the  common  law  a  sum  of  money  con- 
tracted to  be  paid  upon  a  breach  of  the  contract  was  recoverable  in 
full  according  to  the  terms  of  the  contract,  whether  it  was  in  the  na- 
ture of  liquidated  damages  or  of  a  penalty,  and  no  distinction  was 
made  between  them ;  but  in  the  case  of  a  penalty,  the  Courts  of  Equity 


(a) 
(6) 


Legkv.  Lillie,  supra.  Bl.  395;  and  see  per  Sir  E.  Sugden,  L. 

Legh  v.  Lillie,  6  H.  &  N.  165,  171 ;  J.  C. ;  French  v.  Macale,  2  Dru.  &  W. 

30'L.  J.  Ex.  25,  28.  269,  274. 

(c)  Per  Lord  Mansfield,  Lowe  v.  Peers,  (d)  Burst  v.  Burst,  4  Ex.  571 ;  19  L. 

4  Burr.  2225,  2228;  Barrison  v.  Wright,  J.  Ex.  410,  explained  in  Legh  v.  Lillie, 

13  East,  343;  Pinkerton  v.  Caslon,  2  B.  6  H.  &  N".  165;  30  L.  J.  Ex.  25. 
&  Aid.  704;  Winter  v.   Trimmer,  1  W. 
Vol.  11-31 
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have  always  exercised  a  jurisdietioii  to  relieve  against  the  judgment 
at  law  upon  payment  to  the  plaintiff  of  the  sum  really  due,  or  the 
amount  of  damages  actually  sustained  by  the  breach  of  contract ;  and 
the  statute  law  has  placed  a  similar  restriction  upon  the  claim  of  the 
plaintiff  in  the  Common  Law  Courts  (a). 

Common  money  bonds. — Common  money  bonds  are  now  regulated 
in  this  respect,  by  the  statute  4  &  5  Anne,  c.  16.  By  s.  12  of  that  Act 
a  payment  made  post  diem  may  be  pleaded  in  bar  to  an  action  on  such 
bond,  and  is  as  effectual  a  bar  thereof  as  if  the  money  had  been  paid 
at  the  day  and  place  according  to  the  condition  of  the  bond ;  and  by  s. 
13  of  that  Act  combined  with  the  Common  Law  Procedure  Act,  1860, 
23  &  24  Vict.  c.  126,  s.  25,  payment  into  Court  of  the  principal  and 
Interest  due  may  be  made  and  pleaded  in  any  action  upon  such 
bonds. 

Bonds  with  special  conditions  and  agreements  tritli  penalty- — 

Bonds  with  special  conditions,  and  all  agreements  and  covenants  with 
a  penal  sum  to  be  forfeited  on  breach,  are  regulated  by  the  statute  8 
&  9  "Wm.  III.  c.  11  (b).  By  that  statute,  s.  8,  it  is  enacted  "that  in 
all  actions  upon  any  bond,  or  on  any  penal  sum  for  non-performance 
of  any  covenants,  or  agreements,  in  any  indenture,  deed,  or  writing 
contained,  the  plaintiff  may  assign  as  many  breaches  as  he  shall  think 
fit,  and  the  jury,  upon  trial  of  such  action,  shall  assess  not  only  such 
damages  and  costs  of  suit  as  have  heretofore  been  usually  done  in 
such  cases,  but  also  damages  for  such  of  the  said  breaches  so  to  be 
assigned,  as  the  plaintifif  upon  the  trial  of  the  issues  shall  prove  to 
have  been  broken,  and  that  the  like  judgment  shaU  be  entered  on  such 
verdict  as  heretofore  hath  been  usually  done  in  such  like  actions ;  and 
if  judgment  shall  be  given  for  the  plaintifif  on  a  demurrer,  or  by  con- 
fession, or  nihil  dicit,  the  plaintiff  upon  the  roU  may  suggest  as  many 
breaches  of  the  covenants  and  agreements  as  he  shaU  think  fit,  upon 
which  shall  issue  a  writ  to  the  sherifif  of  that  county  where  the  action 
shall  be  brought,  to  summon  a  jury  to  appear  before  the  justices  or 
justice  of  assize  or  nisi  prius  of  that  county  (or  now  by  the  3  &  4  Wm. 
IV.  c.  42,  s.  16,  before  the  sheriff),  to  « inquire  of  the  truth  of  every 
one  of  those  breaches,  and  to  assess  the  damages  that  the  plaintiff 
shall  have  sustaiaed  thereby."    The  section  then  provides,  that  in 

(a)   Per   Lord    Mansfield,    Lowe   v.  269;  Sloman  v.    Walter,  1  Bro.  C.  C. 

Peers,  4  Burr.   2225,  2228;     Wyllie  v.  418;  and  the  notes  to  S.  C.  in  2  White  & 

Wilkes,  2  Doug.  519,  522;  see  Seton  v.  Tudor,  L.  C.  3rd  ed.  991. 

Slade,  1  Ves.  265,  274;  Astley  v.  Wei-  (b)  1  Wms.  Sannd.  58;  per  Bramwell, 

don,  2  B.  &  P.  346,  350,  354;  per  Little-  B.,  Betts  v.  Burch,  4  H.  &  N".  506,  510; 

dale,  J.,  i)a»ies  r.Penion,  6  B.  &  C.  216,  28  L.  J.  Ex,  267,  269. 
224;  per  Bramwell,  B.,  Betta  v.  Burch, 
4H.  &  N.  506,  510;  28  L.  J.  Ex.  267, 
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case  the  defendant  shall  pay  into  Court  the  damages  assessed  for  the 
breaches,  together  with  the  costs  of  suit,  a  stay  of  execution  of  the 
said  judgment  shall  be  entered  upon  record ;  or  if  the  plaintiff  shall 
be  paid  or  satisfied  by  execution  all  such  damages  so  assessed  together 
with  his  costs,  the  defendant  shall  be  thereupon  discharged  from  the 
said  execution,  which  shall  likewise  be  entered  upon  record ;  "  but, 
notwithstanding,  in  each  case  such  judgment  shall  remain  as  a  further 
security  to  answer  to  the  plaintiff  such  damages  as  may  be  sustained 
for  further  breach  of  any  covenant  in  the  same  indenture,  deed  or 
writing  contained,  upon  which  the  plaintiff  may  have  a  scire  facias 
upon  the  said  judgment." 

Accordingly  the  judgment  is  entered  in  the  usual  form  for  the 
whole  penalty  and  costs,  with  the  addition  « that  the  plaintiff  have 

execution  against  the  defendant  of  the  damages  aforesaid  to  £ by 

the  jury  assessed  according  to  the  statute  "  (a).  But  the  obligee  of 
a  bond  cannot  recover  more  than  the  amovmt  of  the  penalty  upon  a 
breach  of  the  condition  of  the  bond  (5). 

At  the  common  law,  the  plaintiff,  in  claiming  the  penalty,  could 
only  assign  a  single  breach,  otherwise  his  pleading  was  open  to  the 
objection  of  duplicity,  because  he  claimed  the  same  thing,  namely,  the 
penalty  in  respect  of  each  breach  (c) ;  but  the  above  statute,  8  &  9  Wm. 
III.  c.  11,  enables  him  to  assign  as  many  breaches  as  he  shall  think 
fit.  The  proceeding  under  the  statute  is  compulsory;  the  plaintiff 
must  either  assign  or  suggest  breaches,  as  the  case  may  be,  and  can  re- 
cover damages  only  for  the  breaches  assigned  or  suggested  (d) .  Where 
the  sum  fixed  as  payable  upon  breach  of  the  agreement  is  in  its  na- 
ture a  penalty,  the  parties  cannot  evade  the  operation  of  the  statute 
by  calling  it  "  liquidated  damages,"  or  by  any  expression  of  intention 
that  it  should  be  recovered  in  full  (e). 

Specific  performance  of  contract  with  penalty.— Courts  of 

Equity  will,  m  general,  enforce  a  contract  by  specific  performance  or 
injunction,  notwithstanding  it  is  by  the  same  contract  agreed  that  a 
fixed  sum  shall  be  paid  upon  a  breach,  unless  it  appears  to  be  the  in- 
tention of  the  contract'  that  the  party  is  to  be  at  liberty  to  do  the  act 
if  he  pays  the  money  (/).  Thus,  Courts  of  Equity  will  enforce  spe- 
cifically an  agreement  embodied  in  a  penal  bond,  conditioned  to  make 


(a)  See  Chitty's  Forms,  10th  ed.,  544. 

(6)  Wilde  V.  Clarkson,  6  T.  K.  -303; 
Branscom.be  v.  Scarbrough,  6  Q.  B.  13; 
and  see  Bird  v.  Bandall,  3  Burr.  1345; 
1  W.  Bl.  387. 

(c)  Manser's  Case,  2  Co.  Rep.  4  a; 
Cornwallia  v.  Savery,  3  Burr.  772. 

(d)  Roles  V.  Bosewell,  5  T.  K.  538; 
Hardy  v.  Bern,  5  T.  R.  636;  Walcot  v. 
Goulding,  8  T.  R.  126. 


(e)  See  Davies  v.  Penton,  6  B.  &  C. 
216;  per  Bramwell,  B.,  Bettsv.  Burch, 
4  H.  &  N.  506,  511;  28  L.  J.  Ex.  267, 
269;  Kemble  v.  Farren,  6  Bing.  141. 

(/)  Per  Sir  E.  Sugden,  L.  C,  French  v. 
Macale,  2  Br.  &  Wa.  269,  272,  284;  and 
see  Coles  v.  Sims,  5  De  G-.  M.  <fe  G-.  1,  9; 
23  L.  J.  C  258,  259;  Howard  v.  Wood- 
ward, 34  L.  J.  C.  47. 
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a  settlement  of  land  (a) ;  and  a  contract  for  the  sale  of  land,  with  a 
stipulation  that  if  either  party  break  the  contract  he  shall  pay  £100 
(b) ;  and  a  covenant  not  to  build  on  certain  land  subject  to  a  penalty 
for  breach  of  the  covenant  (c).  A  solicitor's  clerk,  having  agreed  with 
his  employer  not  to  carry  on  the  business  of  a  solicitor  within  fifty 
miles  of  a  given  place,  executed  a  bond,  the  condition  of  which,  after 
reciting  such  agreement,  provided  that  if  he  did  carry  on  the  business 
within  the  specified  distance,  and  paid  the  sum  ot  £1000  as  liquidated 
damages,  the  bond  should  be  void ;  the  Court  granted  an  injunction 
to  restrain  the  clerk  from  practising  within  the  specified  distance, 
the  employer  undertaking  not  to  sue  the  clerk  upon  the  bond  (c?). 

If  the  plaintiff  has  stipulated  for  a  certain  performance,  and  in  case 
of  breach  for  the  payment  of  liquidated  damages,  he  cannot  claim 
both  the  Uquidated  damages,  and  also  an  injunction  to  restrain 
the  breach  (e) ;  and  if  the  defendant  has  stipulated  for  the  op- 
tion either  to  perform  the  contract,  or  to  pay  a  sum  of  money  in- 
stead of  performance,  he  cannot  be  compelled  in  equity  to  specific 
performance  (/"). 

Gonstrnction  of  contracts  as  to  liquidated  damages  and  penalty. 

The  distinction  in  legal  effect  between  liquidated  damages  and  a  pen- 
alty, namely,  that  the  amount  of  the  former  may  be  recovered  in  full, 
while  the  latter  is  only  a  securily'for  the  damages  actually  sustained, 
renders  it  important  to  determine  whether,  in  any  particular  contract, 
a  sum  agreed  upon  to  be  paid  upon  a  breach  is  of  the  one  kind  or  of 
the  other.  This  is  a  question  of  law,  depending  upon  the  matter  of 
the  agreement,  and  is  not  affected  by  the  terms  in  which  the  parties 
have  expressed  their  intention  as  to  the  payment  of  the  sum  upon 
breach  of  the  contract ;  for  the  question  pre-supposes  such  intention 
to  be  expressed,  and  the  legal  effect  of  the  statute  upon  a  penalty  can- 
not be  avoided  by  any  expression  of  intention  to  the  contrary ;  whether 
there  appears  in  the  contract  an  intention  that  a  fixed  sum  shall  be 
payable  on  a  breach,  is  a  preliminary  question  depending  upon  the 
construction  of  the  contract  (ff\. 

An  agreement  contained  a  clause,  that  if  either  party  should  neglect 
or  refuse  to  fulfil  the  said  agreement,  or  any  part  thereof,  or  any  stip- 


(a)  Hohson  v.  Trevor,  2  P.  Wms.  191 
ChilHner  v.  Chilliner,  2  Ves.  sen.  528 
Prebble  v.  Boghurst,  1  Swan.  309,  328 


778;  30  L.  J.  Ex.  348;  Sainter  v.  Fergu- 
son, 1  Mac.  &  G.  286;  19  L.  J.  C.  170; 
Fox  V.  Scard,  33  Beav.  327,  328. 


Jeudwine  v.  Agate,  3  Sim.  141.  (/)  Woodward  v.  Gyles,  2  Vem.  119; 

■■  Howard  Y.  Hopkyns,  2  Atk.  S^l.         Magrane    v.    ArchOold,  1    Dow.    107; 


n 


...  Coles  V.  Sims,  5  Ce  G-.  M.  &  G-.  1 ;  Sainter  v.  Ferguson,  supra. 
23  L.  J.  C.  258,  (g)  Per  Bramwell,  B.,  Betts  v.  Burch, 

(d)  Howard  v.  Woodward,  U  L.  J-  4  H.  &  N.  506, 511;  28  L.  J.  Ex.  267,  270; 
C.  47;  and  see  Fox  t.  Scard,  38  Beav.  Mercer  v.  Irving,  E.  B.  &  E.  563;  27  L. 
327;  Clarkson  v.  Edge,  33  Beav.  227;  33  J.  Q.  B.  291 ;  and  see  per  Erie,  J.,  Rey- 
L.  J.  C.  443.  nolds  v.  Bridge,  6  E.  &  B.  528,  643;  26 

(e)  Games  v.  Nhbett,  7  H.  &  N.  158,  L.  J.  Q.  B.  12,  17. 
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ulation  therein  contained,  such  party  should  pay  to  the  other  party 
the  sum  of  £1000,  to  which  sum  it  was  thereby  agreed  that  the  dam- 
ages sustained  by  any  such  omission,  neglect,  or  refusal  should  amount, 
and  which  sum  was  thereby  declared  by  the  parties  to  be  liquidated 
and  ascertained  damages,  and  not  a  penalty  or  penal  sum  or  in  the 
nature  thereof ;  it  was  held,  notwithstanding  those  expressions,  that 
the  sum  was  in  its  nature  a  penalty,  and,  consequently,  the  plaint- 
iff was  entitled  only  to  the  damages  actually  sustained  (a).  And  in 
numerous  other  cases  the  courts  have  held  the  sum  stipulated  to  be 
paid  on  breach  of  the  agreement  to  be,  from  the  nature  of  the  case,  a 
penalty,  notwithstanding  the  strongest  language  showing  an  intention 
that  it  should  be  paid  in  full  as  liquidated  damages  (b). 

On  the  other  hand,  there  are  numerous  cases  in  which  the  parties 
have  used  the  term  «  penalty,"  which  seems  primd  fcicie  to  import  a 
forfeiture  rather  than  a  valuation  of  damage ;  yet  the  courts  have  held 
that  the  stipulated  sum  was  from  the  nature  of  the  case  to  be  consid- 
ered as  liquidated  damages  and  recoverable  in  full  (c). 

Bonds  present  no  difficulty  so  far  as  regards  the  penal  sum  in  which 
the  obligor  is  bound,  the  form  of  the  instrument  clearly  denoting  that 
such  sum  is  a  penalty  to  secure  the  matter  contained  in  the  condition. 
The  action  on  a  bond  is  always,  in  point  of  form,  for  the  recovery  of 
the  penal  sum ;  and,  therefore,  though  the  plaintifif  is  restricted  by  the 
statute  to  the  recovery  of  the  damages  sustained  by  reason  of  the 
breaches  alleged  and  proved,  he  can  in  no  case  recover  more  than  the 
penalty  (d).  But  if  a  sum  is  named  in  the  condition  of  a  bond  as  pay- 
able upon  a  breach,  the  question  may  arise  respectiag  that  sum,  and 
will  be  subject  to  the  same  principles  of  law  as  on  contracts  in  other 
forms  (e). 

A  cognovit  or  warrant  of  attorney  to  enter  up  judgment  for  a  fixed 
sum  with  a  defeasance  conditioned  for  the  performance  of  certain  matters 
is  open  to  the  same  question ;  but  those  instruments  are  held  not  to 
be  within  the  above  mentioned  statute  of  8  &  9  Wm.  III.  requiriag  the 
suggestion  of  breaches ;  the  courts  of  common  law,  of  their  own  proper 
jurisdiction,  restrict  the  execution  under  them  to  the  just  amount  (/). 


(a)  Kemble  v.  Farren,  6  Bing.  141.  Branscombe  v.  Searbrouah,  6  Q.  B.  13 ; 

(6)  Boys  V.  Ancell,  5  Bing.  N.  C.  390;  and  see  Bird  v.  Randall,  3  Burr.  1345;  1 

Davies  v.  Penton,  6  B.  &  C.  216 ;  Horner  W.  Bl.  387. 

V.  Flintoff,  9  M.  &  W.  678;  Meindely.  (e)   See    Boper  v.   Bartholomew,    12 

Schell,  4  C.  B.  N.  S.  97;  27  L.  J.  C.  P.  Price,  797;  Banger  v.  Great  Western  Ry. 

146.  Co.,  5  H.  L.  C.  72, 105;  Chilliner  v.  Chil- 

(c)  Sainter  v.  Ferguson,  7  C.  B.  716;  liner,  2  Ves.  sen.  528;  Howard  v.  Wood- 
Leighton  v.    Wales,  3  M.  &  W.   545;  ward,  34  L.  J.  C.  47. 

Sparrow  v.  Paris,  7  H.  &  N.  594;  31  L.  (/)  Charrington  v.   Laing,  6  Bing. 

J.  Ex.  137;  and  see  Smith  v.  Dickenson,  242,  Shaw  v.  Marquis  of  Worcester,  6 

3  B.  &  P.  630.  Bing.  385;  Chitty's  Practice,  12th  ed., 

(d)  Wilde  V.   Clarhson,  6  T.  E.  303;  948. 
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Eules  for  dlstingnishing  between  penalty  and  liquidated  dam- 
age : — where  the  contract  is  for  a  matter  of  certain  value. — Where 
the  contract  is  for  a  matter  certam  m  vahie,  as  the  payment  of  a  deht 
or  liquidated  money  demand,  and  the  sum  fixed  to  be  paid  on  breach 
is  greater  or  less  than  the  amount  of  such  debt  or  demand,  the  sum  is, 
in  general,  to  be  treated  as  a  penalty  by  which  the  contract  is  secured, 
and  not  as  liquidated  damages  (a).  But  where  a  mortgage  debt  was 
made  payable  by  instalments,  with  a  proviso  that  in  case  the  instal- 
ments were  not  punctually  paid,  the  fuU  amount  of  the  debt  should 
immediately  become  payable,  it  was  held  that  the  proviso  was  not  in 
the  nature  of  a  penalty,  and  the  Court  of  Chancery  refused  to  grant 
relief  against  it  (5).  So,  where  a  mortgagee  agreed  to  take  a  smaller 
sum  in  discharge  of  the  whole  debt  upon  payment  on  a  given  day,  the 
mortgagor  was  held  not  to  be  entitled  to  any  relief  in  equity  against 
default  in  payment  on  the  day  fixed  (c). 

Where  a  mortgage  is  made  reserving  a  certain  rate  of  interest,  with 
a  proviso  that  upon  default  in  punctual  payment  a  higher  rate  of  inter- 
est shall  be  paid,  the  increase  of  interest  is  considered  as  a  penalty, 
and  courts  of  equity  reUeve  against  a  forfeiture,  upon  the  debtor  pay- 
ing the  interest  at  the  lower  rate,  with  interest  upon  it  for  the  delay, 
so  as  to  put  the  other  party  in  the  same  position  as  if  it  had  been  paid 
punctually  (d) ;  but  if  a  mortgagor  agrees  to  pay  a  certain  rate  of  in- 
terest, and  the  mortgagee  agrees  to  take  less  if  it  is  paid  punctually, 
that  is  a  valid  agreement  against  which  no  relief  is  given  (e).  In  a 
contract  for  the  sale  of  land  it  was  agreed  that  the  purchaser  should 
pay  interest  on  the  purchase-money  at  4  per  cent,  from  the  time  of 
taking  possession  until  a  fixed  day,  and  after  that  day  at  5  per  cent, 
if  the  purchase-money  should  not  then  be  paid,  and  after  another  fixed 
day  at  8  per  cent. ;  it  was  held  that  the  increased  interest  was  not  in 
the  nature  of  a  penalty,  but  must  be  paid  in  full  (/  ). 

Where  the  contract  is  for  a  matter  of  uncertain  value. — Where 
the  contract  is  for  a  matter  of  uncertain  value,  a  sum  fixed  to  be  paid 
on  breach  may  be  liquidated  damages,  and  not  a  penalty,  as  in  the  fol- 
lowing cases : — The  defendant  promised  the  plaintiff  not  to  marry 
any  other  person  than  her,  and,  if  he  did,  to  pay  her  £1000  within 
three  months  ;  the  plaintiff  was  held  entitled  to  recover  the  whole  sum 
as  liquidated  damages  (ff).    A  builder  contracted  to  complete  certain 

(a)  Astley  v.  Weldon,  2  B.  &  P.  346,  520;  Seton  v.  Slade,  7  Ves.  265,  273. 
354;  Kemblev.  JParrew,  6  Bing.  141, 148;  (e)  16.;  Sonafous  v.  Bybot,  3  Burr. 

Davies  v.  Penton,  6  B.  &  C.  216.  223.  1370,  1375;  Davidson's  Free.  Conv.,  2nd 

(6)  Sterne  T.  Beck,  1  De  G.  J.  &  S.  edit.  v.  ii.  p.  535;  Herbert  v.  Salisbury 

595;  32  L.  J.  C.  682.  and  Yeovil  By.  Co.,  L.  Rep.  2  Eq.  221, 

(c)  Ford  V.  Sari  of  Chesterfield,  19  224. 

Beav.  428;  see  Thompson  v.  Hudon,!!.  (f)  Herbert  v.    Salisbury  and  Teovil 

E.  2Eq.  612.  By.  Co-,  supra. 

(d)  Nicholls  V.  Maynard,  3  Atk.  519,  (</)  Lowe  v.  Peers,  4  Burr.  2225. 
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building  work  in  a  limited  time,  and  that,  if  lie  did  not,  he  would  pay 
£10  for  every  week  after  the  expiration  of  the  time  Umited  until  it 
should  be  completed ;  it  was  held  that  such  weekly  payments  were  re- 
coverable ia  full  as  Uquidated  damages  (a).  On  a  guarantee  that  a 
certain  vessel  should  sail  with  or  before  any  other  vessel  then  in  the 
berth,  "  under  penalty  of  forfeiting  one-half  of  the  freight,"  another 
vessel  having  sailed  first,  it  was  held  that  one-half  of  the  freight  could 
be  recovered  as  liquidated  damages  (b). 

Rules  for  distinguishing  penalty  and  liquidated  damage-— The 

excessive  amount  of  the  sum  payable  on  the  breach  of  an  agreement  is 
not  of  itself  conclusive  of  its  character  of  a  penalty ;  for  where  the  dam- 
ages are  uncertain  the  parties  may  assess  them  at  their  own  valuation, 
and  there  is  no  standard  by  which  they  can  be  pronounced  excessive 
(c). 

Upon  covenants  in  a  lease  binding  the  lessee  not  to  plough  meadow 
land  or  the  like,  and  if  he  does  to  pay  an  increased  rent  for  every  acre 
of  such  land  converted  into  tUlage,  the  increased  rent  is  recoverable  in 
full  (d).  But  upon  a  covenant  in  a  lease  not  to  burn  any  part  of  the 
lands  demised  under  a  penalty  of  £10  per  acre,  to  be  recovered  as  the 
reserved  rent  for  every  acre  so  burned ;  the  stipulated  sum  was  held  to 
be  a  penalty  to  secure  the  fulfilment  of  the  covenant  and  an  injunction 
was  granted  to  restrain  a  breach ;  and  it  was  observed  that  the  inten- 
tion not  to  allow  the  act  appeared  from  one  sum  being  payable,  and 
not  a  continued  reservation  of  additional  rent  as  in  the  above  cases  (e). 

Similarly,  in  policies  of  marine  insurance  the  parties  may  agree 
upon  the  value  to  be  put  upon  the  ship  or  goods  insured,  which  sum 
the  insured  becomes  entitled  to  receive  upon  a  total  loss,  or  a  propor- 
tionate part  of  it  upon  a  partial  loss,  irrespectively  of  the  real  value  of 
the  subject  insured ;  notwithstanding  such  contracts  are  generally  de- 
scribed as  contracts  of  indemnity  (/).  And  in  other  contracts  of  in- 
demnity the  amount  of  damages  may,  in  general,  be  fixed  by  agreement 
in  the  contract  ((/). 

Where  the  contract  is  for  several  matters-— Where  the  contract 
provides  for  the  performance  of  several  matters  of  various  kinds,  some 
capable  of  accurate  valuation  and  some  not,  and  a  fixed  sum  is  agreed 

(a)  Fletcher  v.  JDycke,  2  T.  E.  32.  Gfreen,  3  T.  &  J.  298. 

(b)  Sparrow)  V.  Paris,  7  H.  &N.  594;  (e)  Per  Sir  E.  Sugden,  L.  C.  Ir., 
31  L.  J.  Ex.  137.  French  v.  Macale,  2  Dr.  &  Wa.  269. 

(c)  Per  Lord  Eldon,  C.J.,  Astley  v.  (/)  Irving  v.  Manning,  6  C.  B.  391. 
We  Won,  2  B.  &  P.  346,  351;  per  Cole-  (gi  16.  p.  422;  and  see  as  to  the  meas- 
ridge,  J.,  Reynolds  v.  Bridge,  6  E.  &  B.  ure  of  damages  recoverable  on  a  valued 
528,  .540;  26  L.  J.  Q.  B.  12,  16.  policy,   Bousfield  v.   Barnes,  4  Camp. 

(d)  Lowe  V.  Peers,  4  Burr.  2225,  2228;  228;  Bruce  v.  Jones,  1  H.  &  C.  769;  32 
Woodwards.  Gyles,  2Vern.  119;  Birch  L.  J.  Ex.  132;  as  to  -what  Is  a  valued 
V.  Stephenson,  3  Taunt.  469;  Farrant  policy,  see  Wilson  v.  Nelson,  5  B.  &  S. 
v.  Olmius,  3  B.  &  Aid.  692;  Bolfe  v.  354;  33  L.  J.  Q.  B.  220. 

Peterson,  2  Bro.  P.  C.  436;  Jones  v. 
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to  be  paid  upon  breach  of  the  contract  in  any  particular,  such  sum  is, 
in  general,  to  be  regarded  as  a  penalty  to  secure  the  performance  of 
the  contract ;  but,  if  all  the  several  matters  stipulated  for  are  of  un- 
certaiu  value,  the  sum  fixed  as  payable  upon  a  breach  may  be  regarded 
as  liquidated  damages  and  may  be  recoverable  in  full  (a). 

A  contract  was  made  between  the  manager  of  a  theatre  and  an 
actor  for  the  services  of  the  latter  during  a  certain  period,  containing 
various  stipulations  as  to  the  times  and  manner  of  the  performances, 
and  the  regulations  of  the  theatre,  and  the  payment  of  his  salary  at 
so  much  per  night,  and  containing  a  clause  that  if  either  party  should 
neglect  to  fulfil  the  said  agreement,  or  any  part  thereof,  such  party 
should  pay  to  the  other  the  sum  of  £1000;  it  was  held  that  the  sum 
was  a  penalty,  and  not  liquidated  damages,  because  it  was  not  limited 
to  be  paid  upon  breaches  of  an  uncertain  nature  and  amount,  but  ex- 
tended to  the  breach  of  any  stipulation  by  either  party,  including 
the  neglect  to  pay  a  day's  salary  (b).  By  an  agreement  the  defend- 
ant agreed  to  grant  a  lease,  and  the  plaintiff  agreed  to  execute  a 
counterpart  and  pay  the  expenses,  and  for  the  true  performance  of 
the  agreement  each  of  the  parties  bound  himself  in  the  penalty  of 
£500  to  be  recovered  against  the  defaulter  as  liquidated  damages ;  it 
was  held  that  this  sum  was  a  penalty,  because  it  was  annexed  to  the 
non-payment  of  the  expenses  as  well  as  the  non-execution  of  the 
lease  on  the  part  of  the  plaintiff,  and  therefore  the  plaintiflf  could  not 
recover  it  in  full  against  the  defendant  upon  a  refusal  to  grant  the 
lease  (c).  An  agreement  was  made  for  the  purchase  of  the  stock  in 
trade  and  effects  of  a  public  house  at  a  valuation,  the  goods  to  be 
valued  and  possession  given  on  or  before  a  fixed  day,  and  containing 
a  clause,  that  in  the  event  of  either  party  not  complying  to  every 
particular  of  the  agreement  he  should  forfeit  and  pay  the  sum  of  £50 
and  all  expenses  attending  the  same;  it  was  held  that  the  sum 
named  was  a  penalty  and  not  liquidated  damages  {d). 

Upon  agreements  for  the  sale  of  a  trade  or  business,  containing 
terms  restraining  the  seller  from  carrying  on  the  same  business 
within  certain  limits,  or  interfering  with  the  customers,  and  other 
terms  of  a  like  kind,  intended  to  secure  the  transfer  of  the  business, 
with  a  stipulation  for  the  payment  of  a  fixed  sum  in  case  of  breaking 
any  of  such  terms,  such  sum  is,  in  general,  considered  as  liquidated 

(a)  Astleyy,  Weldon,  2  B.  &  P.  346;  (6)  Kenible  v.   Farren,  6  Bing.  14 1; 

DaBJcs  V.  Peratora,  6B.  &  C.  216;  Kemhle  and  see  Astley  v.   Weldon,  2  B.  &  P. 

y.  Farren,  6  Bing.  141;  Horner  y- Flint-  346;    Beckham  v.   Drake,  8  M.  &  W. 

o.ff,  9  M.   &   W.   678;    per  Parke.   B.,  846,  853;  Eeindel  v.   Schell,  4  C.  B.  N. 

Atkyns  v.  Kinnier,  4  Ex.  776,  783;  per  8.  97;  27  L.  J.  C.  P.  146. 

Alderson,  B.,  ib.  784;  per  Coleridge,  J.,  (c)  Boys  v.  Ancell,  5  Bing.  N.  C.  390. 

Reynolds  v.  Bridge,  6  E.  &  B.  528,  541 ;  (d)  Betts  v.  Burch,   supra  ;  and  see 

26  L.  J.  Q.  B.  12,  16;  Betts  v.  Burch,  4  Davies  v.  Penton,  6  B.  &  C.  216;  see 

H.  &  N.  506;  28  L.  J.  Ex.  267-  Beilly  v.  Jones,  1  Bing.  302. 
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damages,  and  not  as  a  penalty,  and  is  recoverable  in  full  upon  a 
breach  of  the  agreement  («). 

Interest. — Interest  upon  a  debt,  or  money  demand,  may  be  pay- 
able under  the  contract,  or  it  may  be  recoverable  as  damages,  either 
at  common  law  or  under  the  statute  3  &  4  Wm.  IV.  c.  42,  ss.  28,  29. 

Under  contracts  at  common  law. — By  the  common  law,  if  the 
contract  is  silent  respecting  interest,  it  is  presumed,  in  general,  that 
it  is  not  intended  to  be  paid,  and  it  cannot  be  claimed  either  as  debt 
or  damages.  Thus,  interest  is,  in  general,  not  recoverable  upon  a 
claim  merely  for  money  lent  (6);  or  for  the  price  of  goods  sold  (c). 
So,  upon  the  principal  sum  payable  under  a  policy  of  insurance  inter- 
est was  not  recoverable  before  the  statute  3  &  4  Wm.  IV.  c.  42,  s.  29 
(d).  Interest  is  not  recoverable  upon  a  debt  founded  only  on  a  con- 
tract implied  in  law,  as  for  money  received  by  the  defendant  for  the 
use  of  the  plaintiff ;  or  for  money  paid  for  the  defendant  upon  his 
implied  request  (e) ;  or  upon  the  debt  created  by  a  foreign  judgment 
(/),  unless  the  judgment  itself  carries  interest  (g).  And  the  same 
rule  prevails  in  equity  (h). 

There  was  no  exception  to  the  common  law  rule  by  reason  of  the 
instrument  being  in  writing  (i) ;  or  by  reason  of  a  day  being  fixed 
for  payment  (j) ;  or  by  reason  of  the  contract  being  under  seal  (k). 

Interest  upon  mercantile  instruments. — Exceptions  to  the  rule 
occur  with  certain  mercantile  instruments,  as  bills  of  exchange  and 
promissory  notes,  upon  which  by  mercantile  usage  interest  is  allowed 
without  any  express  reservation  or  agreement  to  that  effect  (Z).  If 
a  bill  or  note  is  expressly  made  payable  "  with  interest,"  interest  may 
be  claimed  according  to  its  terms  from  the  date  of  the  bill  or  note  (m). 
If  the  interest  is  not  expressly  made  payable  in  the  instrument,  it  is 

(a)  Green  v.  Price,  13  M.  &  W.  695;  C.  77;  Hicks  v.  Mareco,  5  C.  &  P.  498. 

Rawlinson  v.  Clarke,  14  M.  &  W.  187;  (/)  Hunter  v.   Bowes,  cited  in  Hil- 

Galsworthy  v.  Strutt,  1  Ex.  659;  Atkyns  house  v.  Davis,  1  M.  &  S.  169,  173;  At- 

V.  Kinnier,  4  Ex.  776;  Sainter  v.  Fer-  kinson  v.   Lord  Brayhrooke,  4  Camp. 

guson,  7  C.  B.  716;  and  see  S.  C.  19  L.  380. 

J.  C  170;  Reynolds  v.  Bridge,  6  E.  &  (g)  See  WClure  v.  Vunkin,  1  East, 

B.  528;  26  L.  J.  Q.  B.  12;   Mercer  v.  486;  Arnotty.  Redf em,  3 'Bing.  858. 

Irving,  E.  B.  &  E.  563;  27  L.  J.  Q.  B.  (h)  Bell  v.  Free,  1  Swanst.  90;   and 

291.  see  Rhodes  v.  Rhodes,  Johns.  653;  29  L. 

(6)  Caltcm  v.   Bragg,   15  East,   223;  J.  C.  418. 

Edwards  v.  Vere,  5  B.  &  Ad.  282.  H)  Page  v.  Newman,  9  B.  &  C.  378. 

(c)  GordoTi  V.  Stoan,  12  East,  419.  (J)  Gordon  v.    Swan,   12    East,  419; 

{d)  Kingston  v.   Wlntosh,   1  Camp.  Foster  v.  Weston,  6  Bing.  709. 

518;  Higgins  v.  Sargent,  2  B.  &  C.  348.  (k)  See  Higgins  v.  Sargent,  2  B.  &  C 

(e)  Walker  v.   Constable,  1  B.  &  P.  348,  351. 

306;  Tappenden  v.  Randall,  2  B.  &  P.  {I)  Per  Abbot,  C.  J.,  Higgins  y.  Sar- 

467,  472;  Be  Havilland  v.  Bowerbank,  gent,  2  B.  &  C.  348,  849. 

1  Camp.  .50;  Be  Bemales  v.  Fuller,  2  (m)  Roffey  v.   Greenwell,  10  A.  &  E. 

Camp.  426;  Maherley  v.  Robins,  5  Taunt.  222;  Richards  v.  Richards,  2  B.  &  Ad. 

625;  Fruhling  v.  Schroeder,  2  Bing.  N.  447;  Hopper  v.  Richmond,  1  Stark.  507- 
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recoverable  as  damages  and  only  from  the  time  the  bill  or  note  be- 
comes due  (a).  The  drawer  or  indorser  can  be  charged  with  inter- 
est only  from  the  time  of  his  receiving  notice  of  dishonor  (b) .  If 
the  instrument  is  payable  on  demand,  interest  is  recoverable  only 
from  the  time  of  demand,  or  from  the  commencement  of  an  action, 
which  operates  as  a  demand  (c). 

Upon  contracts  to  give  bill  or  note. — Upon  a  contract  to  give  a 
bill  or  note,  interest  is  recoverable  in  the  same  manner  as  if  the  bill 
or  note  had  been  given  (d).  Thus,  where  goods  are  sold  under  a  con- 
tract to  pay  for  them  by  bill  and  no  bill  is  given,  the  amount  of  in- 
terest which  would  have  become  due  upon  such  bill,  if  given,  may  be 
recovered  as  part  of  the  price  of  the  goods  (e).  So,  where  money 
was  lent  upon  the  intended  security  of  a  bill  of  which  the  acceptance 
was  refused,  it  was  held  that  interest  might  be  charged  upon  the 
loan  (/).  So,  upon  a  guarantee  of  the  payment  of  a  bill  or  note  in- 
terest may  be  recovered  in  the  same  manner  as  upon  the  instrument 
guaranteed  {g). 

Interest  on  bonds. — On  a  bond  in  a  penal  sum  conditioned  for 
the  payment  of  a  smaller  sum,  interest  is  payable  on  the  sum  secured 
by  the  condition  without  an  express  reservation  of  interest,  because 
the  penal  sum  is  regarded  as  the  debt  (h) ;  but  no  greater  sum  is  re- 
coverable for  the  principal  and  interest  than  the  amount  of  the  pen. 
alty  (i).  On  a  single  bond  without  condition  interest  was  not  recov- 
erable at  common  law  (_/).  Where  payment  post  diem  was  made  by 
the  obligor  of  a  bond  and  accepted  by  the  obligee,  it  was  held  that,  as 
such  payment  was  a  bar  to  an  action  on  the  bond  by  the  statute  of 
Anne,  the  obligee  could  not  afterwards  recover  interest  for  the  delay 
in  payment,  because  there  remained  no  right  of  action  to  which  such 
interest  could  be  appended  as  damages  (k). 

Interest  upon  mortgages,  etCe— Upon  a  mortgage  deed  contain- 
ing a  covenant  to  pay  the  principal  and  interest  on  a  certain  day,  but 
no  covenant  to  pay  interest  after  that  day,  interest  after  default  in 
payment  on  the  day  cannot  be  claimed  as  part  of  the  debt,  but  may 

(a)  Gantt  v.  Mackenzie,  3  Camp.  51;  (/)  Denton  v.  Bodie,  3  Camp.  493, 496. 

ajaA  see  Murray  Y.  East  India  Company,  (g)  Per  Tindal,  C.  J.,  Hare  v.  Rick- 

5  B.  &  Aid.  204.  ards,  7  Bing.  254,  256. 

(6)  Walker  Y.  Barnes,  5  Taunt.  240.  {h)  Farquhar  v.  Morris,  7  T.  E.  124; 

(c)  Pierce  v.  Foihergill,  2  Bing.  N.  C.  see  Cameron  v.  Smith,  2  B.  &  Aid.  305, 

167.  308. 

id)  Sutton -7.  Morgan,  5 'I:a.■ant.^58.  (i)  Wilde  v.  Clarkson,  6  T.   E.  303; 

(e)  Slack  v.  Lowell,  3  Taunt.   157;  MClure  v.  Dunfcire,  1  East,  436;  Brans- 

Middleton  v.  Gill,  4  Taunt.  298;  Mar-  combe  v.  Scarbrough,  6  Q.  B.  13. 

shall  V.   Poole,   13    East,  98;  Farr  v.  (j)  Bor/an  v.  Page,  1  B.  &  P.  337; 

Ward,  8  M.  &  W.  25;  Davis  v.  Smyth,  Foster  v.  Weston,  6  Bing.  709. 

8  M.  &  W.  399.  (fc)  Dixon  v.  Parkes,  1  Esp.  110. 
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be  recovered  as  damages,  because  the  deed  shows  the  intention  of  the 
parties  that  it  should  be  a  debt  beariag  interest  ( a ).  In  an  action 
against  the  vendor  of  land  for  a  breach  of  contract  in  not  completing 
the  purchase,  interest  on  the  deposit  money  paid  by  the  purchaser 
may  be  claimed  and  recovered  as  special  damage  for  the  loss  of  the 
use  of  the  money  (b) ;  but  it  cannot  be  recovered  in  an  action  claim- 
ing merely  to  recover  the  deposit  as  money  received  for  the  use  of  the 
plaintiff  (c). 

By  nsnal  course  of  dealing- — Interest  may  become  payable  ac- 
cording to  a  customary  course  of  dealing  between  the  parties,  showing 
that  it  was  intended  by  them  that  interest  should  be  paid  {d) ;  and 
even  compound  interest  may  be  charged  according  to  a  customary 
course  of  dealing  (e). 

Interest  as  debt  or  damages— Interest  which  is  reserved  or 
agreed  for  in  the  terms  of  the  contract  is  recoverable  as  a  debt  (/). 
Interest  which  is  not  so  reserved  or  agreed  for  is  not  a  debt,  but  is 
recoverable  only  as  damages ;  accordingly,  it  was  held  that  interest 
on  an  overdue  bill  of  exchange,  which  did  not  in  terms  reserve  inter- 
est, could  not  be  added  to  the  amount  of  the  bill,  so  as  to  constitute 
a  good  petitioning  creditor's  debt  in  bankruptcy  (ff).  A  tender  of  a 
debt  duly  made  prevents  any  claim  for  interest  arising  after  the  ten- 
der (h). 

Interest  nnder  the  statute  3  &  4  Wm.  IT.  c-  42.— By  the  statute 
3  &  4  Wm.  IV.  c.  42,  s.  28,  it  is  enacted  « that  upon  all  debts  or  sums 
certaiu,  payable  at  a  certain  time  or  otherwise,  the  jury  on  the  trial 
of  any  issue  or  any  inquisition  of  damages,  may,  if  they  shall  think 
fit,  allow  interest  to  the  creditor  at  a  rate  not  exceeding  the  current 
rate  of  interest  from  the  time  when  such  debts  or  sums  certain  were 
payable,  if  such  debts  or  sums  be  payable  by  virtue  of  some  written 
instrument  at  a  certain  time,  or  if  payable  otherwise,  then  from  the 
time  when  demand  of  payment  shall  have  been  made  in  writing,  so 
as  such  demand  shall  give  notice  to  the  debtor  that  interest  will  be 
claimed  from  the  date  of  such  demand  until  the  term  of  payment ; 

(a)  1  Wms.  Saund.  201  n.  (r)  ;  Atkirir  (e)  Bruce  v.  Hunter,  supra;  and  see 

on  V.  Jones,  2  A.  &  E.  439;  Price  v.  Eaton  t.  Bell,  5  B.  &  Aid.  34. 

Great  Western  By.  Co.,  16 M.  &  W.  244.  (/)  Berries  v.  Jamieson,  5  T.  R.  553; 

(6)  Be  Bernales  v.    Wood,   8  Camp.  Hudson -v.  Fawcett,TM.&  Gr.34S;  Nor- 

258;  Farquhar  v.  Farley,  7  Taunt.  592;  denstrom  v.  Fitt,  13  M.  &  W.  723. 

Hodges  v.  Earl  of  LitehHeld,  1  Bing.  N.  (3)  Cameron  y.  Smith,  2  B.  &  Aid. 

C.  492.  305;  and  see  Dixon  v.  Parkes,  1  Esp, 

(c)  Maberley  v.  Robins,  5  Taunt.  625;  110  ;  Churcher  v.  Stringer,  2  B.  &  Ad. 

Bradshaw  v.  Bennett,  5  C.  &  P.  48.  777. 

(d)  Bruce  v.  Hunter,  3  Camp.  467;  (ft)  Dent  V.  Lurm,  3  Camp.  296. 
Denton  v.   Rodie,   3  Camp.    49G,  496; 
Gwyn  V.  Godby,  4  Taunt.  346. 
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provided  that  interest  shall  be  payable  in.  all  cases  in  which  it  is 
now  payable  by  law." 

Interest  under  this  statute  can  be  claimed  only  through  the  inter- 
vention and  allowance  of  a  jury.  Thus,  the  plaintiff  in  an  action, 
having  agreed  to  refer  his  claim  without  any  stipulation  for  the  referee 
to  allow  the  interest  which  a  jury  might  have  given  him,  was  held  to 
have  lost  his  claim  to  it  (a).  So,  a  mere  claim  for  interest  under  the 
statute  was  held  not  to  be  a  debt  for  which  a  defendant  could  be  held 
to  bail  (b).  The  jury  may,  if  they  think  fit,  refuse  to  allow  interest 
(c). 

A  letter  asking  for  the  loan  of  a  sum  of  money  until  a  specified  day 
which  was  acceded  to  by  lending  the  money,  was  held  not  to  constitute 
a  debt  payable  by  virtue  of  a  written  instrument  within  the  meaning 
of  the  statute,  because  the  writing  alone  did  not  create  the  contract 
(d).  Overcharges  exacted  by  a  carrier  for  the  carriage  of  goods  create 
a  debt  which  is  sufficiently  certain  for  the  allowance  of  interest  after 
a  demand  in  writing  under  the  statute  (e).  Interest  payable  by  the 
terms  of  a  written  instrument  at  a  certain  time  is  a  debt  upon  which 
the  jury  may,  if  they  think  fit,  allow  interest  (/). 

Interest  upon  judgment  debts. — The  statute  1  &  2  Vict.  c.  110,  s. 
17,  enacts  "that  every  judgment  debt  shall  carry  interest  at  the  rate 
of  four  pounds  per  centum  per  annum  from  the  time  of  entering  up  the 
judgment  until  the  same  shall  be  satisfied,  and  such  interest  may  be 
levied  under  a  writ  of  execution  on  such  judgment."  A  judgment 
against  the  plaintiff  for  costs  carries  interest  under  this  section  (g). 

Interest  provable  in  bankruptcy. — ^In  the  case  of  bankruptcy  it 
is  provided  by  the  Bankrupt  Law  Consolidation  Act,  12  &  13  Vict.  c. 
106,  s.  180  (following  the  language  of  the  3  &  4  Wm.  IV.  c.  42,  s.  28 
cited  above)  "  that  upon  all  debts  or  sums  certain,  payable  at  a  certain 
time  or  otherwise,  whereupon  interest  is  not  reserved  or  agreed  for,  and 
which  shall  be  overdue  at  the  filing  of  the  petition  for  adjudication 
of  bankruptcy  and  provable  thereunder,  the  creditor  shall  be  entitled 
to  prove  for  interest,  to  be  calculated  at  a  rate  not  exceeding  four 
pounds  per  centum  per  annum  up  to  the  date  of  the  filing  of  such  peti- 
tion from  the  time  when  such  debts  or  sums  certain  were  payable,  if 
such  debts  or  sums  be  payable  by  virtue  of  some  written  instrument 
at  a  certain  time,  or  if  payable  otherwise,  then  from  the  time  when 

(a)  Serrington  v.  Phillipa,  1  M.  &  W.  (e)  Edwards  v.  Oreat  Western  By. 
48.  Co.,  11  C.  B.  688. 

(b)  Callum  v.  Leeson,  2  C.  &  M.  406.  (f)  See  Attwood  v.  Taylor,  1  M.  &  G. 

(c)  Attwood  V.  Taylor,  1  M.  &  G.  279;  2*79. 

see  per  Bayley,  J.,  Cameron  v.  SmitA,  2  (g)  Pitcher  v.  Roberts,  2  Dowl.  N.  S. 

B.  &  Aid.  305,  308.  394;  Newton  v.  Conyngham,  17  L.  J.  C. 

(d)  Taylor  v.  Holt,  3  H.  &  C.  452;  34  P.  288. 
L.  J.  Ex.  1. 
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demand  of  payment  shall  have  been  made  in  writing,  so  as  such  de- 
mand shall  give  notice  to  the  debtor  that  interest  will  be  claimed 
from  the  date  of  such  demand  until  the  time  of  payment." 

Damages  recoverable  on  contracts  of  sale  of  goods- — Upon  con- 
tracts for  the  sale  of  goods  the  breaches  for  which  damages  are  re- 
coverable may  be,  on  the  part  of  the  buyer,  in  not  paying  the  price,  or 
not  accepting  the  goods,  and  on  the  part  of  the  seller,  in  not  delivering 
the  goods  according  to  the  contract. 

For  not  paying  the  price- — In  an  action  for  not  paying  the  price 
of  goods  sold  the  amount  recoverable  is,  in  general,  the  price  agreed 
upon  in  the  contract ;  the  damages  merely  for  detaining  the  price  be- 
yond the  day  appointed  for  payment  are  nominal.  "Where  by  the 
terms  of  the  contract  the  goods  are  to  be  paid  for  by  a  bill  of  exchange 
and  the  bill  is  not  given,  interest  may  be  recovered  upon  the  amount 
of  the  bill,  as  if  it  had  been  given,  as  part  of  the  price  of  the  goods  (a). 
If  the  goods  have  been  sold  with  a  warranty,  the  buyer  on  being  sued 
for  the  price  may  give  evidence  of  the  breach  of  warranty  in  reduction 
of  damages,  and  the  contract  price  will  be  reduced  by  the  diminution 
in  value  owing  to  the  defect  warranted  against  (b).  But  the  buyer 
cannot,  in  further  reduction  of  the  price,  give  evidence  of  special  dam- 
ages caused  by  the  breach  of  warranty,  though  he  might  be.  entitled 
to  recover  such  damages  in  an  action  upon  the  warranty  (c). 

For  not  accepting  the  goods. — The  measure  of  damages  in  an 
action  for  not  accepting  goods  under  a  contract  of  sale  is  the  difference 
between  the  contract  price  and  the  market  price  of  similar  goods  at  the 
time  when  they  ought  to  have  been  accepted  (d) .  The  buyer  cannot  avoid 
the  consequences  of  a  falling  market,  by  merely  giving  notice  of  his  inten- 
tion not  to  accept  the  goods  at  the  time  appointed ;  but  the  damages  are 
measured  by  the  market  price  at  that  time  notwithstanding  such 
notice  (e).  If  there  is  no  difference  proved  between  the  contract 
price  and  the  market  price,  only  nominal  damages  can  be  recovered  (/). 

Damages  for  not  delivering  goods  nnder  contract  of  sale-— In  an 

action  for  not  delivering  goods  under  a  contract  of  sale,  the  price  re- 
maining unpaid,  the  measure  of  damages  is  the  difference  between  the 

(a)  Marshall  v.   Poole,   13  East,  98;  Barrow  v.  Arnaud,  8  Q.  B.   595,  610; 

Farr  v.  Ward,  3  M.  &  VV.  25;  Davis  v.  and  see  as  to  damages  for  not  accepting 

Smyth,  8  M.  &  W.  399.  shares,  Stewart  v.  Cauty,  8  M.  &  W.  160; 

(S)  Street  v.  Blay,  2  B.  &  Ad.  456;  Pott  v.  Flather,  16  L.  J.  Q.  B.  366. 
Allen  y.  Cameron,  1  C.  &M. 832;  Poul-  (e)  Phillpotts  v.  Evans,  supra;  Rip- 
ton  V.  Lattimore,  9  B.  &  C.  259.  ley  v.  M'Glure,  4  Ex.  345;  and  see  Leigh 

(c)  Mondel  v.  Steel,  8  M.  &  W.  858;  v.  Paterson,  8  Taunt.  540. 

EiQQeY.  BurUdge,  15  M.  &  W.  598.  (/)  See  Valpy  v.  Oakeley,  16  Q.   B. 

(d)  Soorman  v.  Nash,  9  B.  &  C  145;        941;  20  L.  J.  Q.  B.  380. 
Phillpotts  V.  Evans,  5  M.  &  W-  475; 
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contract  price  and  the  market  price  at  the  time  appointed  for  delivery 
(a).  And  the  damages  are  to  be  measured  by  the  market  price  at  that 
time,  notwithstanding  that  the  seller  may  have  before  given  notice  of 
his  intention  not  to  deliver  the  goods  (J).  Where  the  property  in  the 
goods  has  passed  under  the  contract,  and  the  seller  has  been  guilty  of 
a  wrongful  conversion  of  the  goods  before  delivery,  as  by  reselling 
them,  so  that  he  couldnot  recover  the  price,  the  buyer  cannot  by  suing 
for  the  wrongful  conversion  recover  greater  damages  than  in  an  action 
for  the  breach  of  contract  in  not  delivering  the  goods  (c).  But  if, 
after  delivery  of  possession  of  the  goods  to  the  buyer,  the  seller  wrong- 
fully retakes  the  goods,  the  buyer  may  recover  the  full  value  in  an 
action  for  the  wrongful  taking,  the  seller  having  his  remedy  for  the 
price  under  the  contract  (d).  Where  there  is  no  difference  between 
the  contract  price  and  the  market  price  at  the  time  for  delivery,  the 
damages  for  not  delivering  the  goods  are  only  nominal  (e). 

If  the  price  has  been  paid,  the  buyer  is  entitled  to  recover  the  full 
market  value  of  the  goods  at  the  time  appointed  for  delivery ;  and  so 
also,  if  the  price  has  been  paid  by  a  bill  which  is  not  due  and  payable  un- 
til after  the  time  appointed  for  delivery  of  the  goods  ;  but,  if  such  bill  is 
subsequently  dishonored,  the  buyer  is  in  the  same  position  as  if  the 
price  had  not  been  paid,  and  can  recover  only  the  difference  between 
the  contract  price  and  the  market  price  at  the  time  appointed  for  de- 
livery (/).  If  the  price  was  agreed  to  be  paid  before  the  time  ap- 
pointed for  delivery,  and  the  buyer  makes  default  ia  payment,  the 
seller  is  excused  from  delivery  {g). 

The  buyer  cannot,  in  general,  recover,  as  damages  for  the  non-deliv- 
ery of  the  goods,  the  loss  of  profit  on  a  resale  made  by  him  at  a  higher 
price  than  the  market  price  at  the  time  appointed  for  delivery  {h). 
The  buyer  is  not  entitled  to  damages  beyond  the  market  value  of 
the  goods  at  the  time  appointed  for  delivery  by  reason  of  an  increased 
price  having  been  agreed  upon  in  consideration  of  the  goods  being 
delivered  at  that  time  (i). 

Where  there  is  no  market  at  which  the  buyer  could  procure  goods 
of  the  like  kind  to  supply  the  place  of  those  contracted  for,  the  seller 

(«)  Gain^ford  v.  Carroll,  2  B.  &  C.  {d)  Stephens  v.  Wilkinson,  2  B.  &  Ad. 

624;  Startup  v.  Cortazzi,  2  C.  M.  &  R.  320;  Gillard  v.  Brittan,  8  M.  &  W.  575. 

165;  Bnrrow  v.  Arnaud,  8  Q.  B.  595,  (e)  Valpy  v.  Oakeley,  16  Q.  B.  941; 

609;  Josling  v.  Irvine,  6  H.  &  N.  512;  20  L.  J.  Q.  B.  380;  see  Nichol  v.  Best- 

30  L.  J.  Ex.  78;  and  see  as  to  shares,  wick,  28  L.  J.  Ex.  4. 

Shaw  V.   Holland,   15  M.   &  W.   136;  (/)  Valpy  v.  Oakeley,  15  Q.  B.  HI; 

Tempest  v.  Kilner,  3  C.  B.  253;  Cocke-  Griffiths  v.  Perry,  1  E.  &  E.  680;  28  L. 

rell  V.  Van  Diemen's  Land  Co.,  18  C.  J.  Q.  B.  204. 

B.  454.  {g)  11, 

(b)  Leigh  v.  Paterson,  8  Taunt.  540;  (h)  Williams  v.  Reynolds,  34  L.  J.  Q. 
and  see  Phillpotts  v.  .Beans,  5  M.  &  W.  B.  221 ;  and  see  Barries  v.  Hutchinson, 
475.  18  C.  B.  K  S.  445;  34  L.  J.  C.  P.  169. 

(c)  Chinery  v.  Viall,  5  H.  &  N.  288;  (i)  Brady  v.  Oasler,  3  H.  &  C.  112; 
29  L    J.  Ex.   180;    Page  v.    Cowasjee  33  L.  J.  Ex.  300. 
"•'-•'^■«e,  L.  Rep.  1  P.  C.  127. 
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may  become  liable  for  the  special  damage  caused  under  the  circum- 
stances by  his  default  in  delivering  the  goods.  Thus,  where  goods 
were  sold  for  the  purpose  of  selling  again,  which  the  seller  knew, 
upon  default  in  delivering  the  goods,  there  being  no  market  at  which 
the  buyer  could  procure  the  like  goods,  he  was  held  entitled  to  recover 
as  damages  the  loss  of  profit  on  resales  which  he  was  unable  to  com- 
plete (a).  Upon  this  principle  ia  an  action  against  a  carrier  for  not 
delivering  goods  at  the  proper  time  and  place  according  to  the  con- 
tract, the  measure  of  damages  being  the  value  of  the  goods  at  that 
time  and  place,  if  there  is  no  market  at  that  place  to  regulate  the 
value,  the  value  must  be  ascertained  by  taking  the  price  at  the  place 
of  manufacture,  together  with  the  cost  of  carriage  and  a  reasonable 
allowance  for  importer's  profit  (b). 

Damages  for  non-delivery  of  specific  cliattel- — In  an  action  for 
the  breach  of  a  contract  to  deliver  a  specific  chattel  the  measure  of 
damage,  it  has  been  suggested,  should  be  governed  by  a  similar  rule  to 
that  which  governs  the  measure  of  damages  for  the  breach  of  a  con- 
tract to  pay  money.  In  the  latter  case,  whatever  may  be  the  amount 
of  inconvenience  sustained  by  the  plaintiff,  the  measure  of  damages  is 
limited  to  the  interest  of  money  only ;  sO  in  the  former  case  the 
measure  of  damages  should  by  analogy  be  fixed  to  the  average  profit 
made  by  the  use  of  such  a  chattel  (c).  Accordingly,  in  an  action  for 
the  non-delivery  of  a  ship  at  the  time  contracted  for,  the  difiEerence 
between  the  probable  earnings  of  the  ship,  if  delivered  at  the  time 
contracted  for,  and  the  actual  earnings  when  deUvered,  was  held  to  be 
a  correct  measure  of  damages  (d).  Where  a  specific  chattel  is  con- 
tracted for  with  reference  to  a  special  purpose,  known  to  the  person 
contractiag  to  deliver  it,  upon  default  in  delivery  he  may  become  liable 
for  special  damage  caused  by  the  want  of  it  according  to  the  rule  laid 
down  in  the  case  of  Madley  v.  BaxendaU  (e). 

Execution  for  specific  delivery  of  goods  sold  instead  of  dam- 
ages.— ^By  the  Mercantile  Law  Amendment  Act  1856, 19  &  20  Vict.  c. 
97,  s.  2,  it  is  provided  that  "  in  actions  for  breach  of  contract  to  deliver 
specific  goods  for  a  price  in  money,  on  the  application  of  the  plaintiff 
and  by  leave  of  the  judge  before  whom  the  cause  is  tried,  the  jury 
shall,  if  they  find  the  plaintiff  entitled  to  recover,  find  by  their  verdict 
what  are  the  goods  in  respect  of  the  non-delivery  of  which  the  plaint- 

(a)  Barries  v.  Hutchinson,  18  C.  B.  N.  (c)  Fletcher  v.  Tayleur,  17  C.  B.  21; 

S.  445;  34  L.  J.  C.  P.  169.  25  L.  J.  C.  P.  65. 

(6)  O'Hanlan  v.  Gfreat  Western  By.  (d)  Fletcher  v.  Tayleur,  supra. 

Co.  6  B.  &  S.  484;  34  L.  J.  Q.  B.  154;  (e)  SeeSmeedy.  Foard,  and Portman 

Bice  V.  Baxendale,  7  H.  &  N.  96;  30  L.  v.  Middleton. 
J,  Ex,  371. 
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iff  is  entitled  to  recover,  and  whicli  remain  undelivered ;  what,  if  any, 
is  the  sum  the  plaintiff  would  have  been  liable  to  pay  for  the  delivery 
thereof ;  what  damages,  if  any,  the  plaintiff  would  have  sustained  if 
the  goods  should  be  delivered  under  execution,  and  what  damages 
if  not  so  delivered ;  and  thereupon,  if  judgment  shall  be  given  for  the 
plaintiff,  the  court  or  a  judge  shaU  have  power  to  order  execution  to 
issue  for  the  delivery,  on  payment  of  such  sum,  if  any,  as  shall  have 
been  found  to  be  payable  by  the  plaintiff  as  aforesaid,  of  the  said 
goods  without  giving  the  defendant  the  option  of  retaining  the  same 
upon  paying  the  damages  assessed." 

Damages  recoverable  for  breachof  warranty,— of  specific  goodg. 

— Upon  a  contract  of  sale  of  a  specific  chattel  with  a  warranty,  the 
measure  of  damages  for  a  breach  of  the  warranty  varies  according  to 
whether  the  chattel  has  been  returned  or  kept.  The  chattel  can  be 
returned  only  where  the  contract  provides  for  a  return  of  the  chattel 
in  the  event  of  a  breach  of  warranty,  or  where  the  seller  agrees  to 
take  it  back,  or  where  the  sale  was  effected  by  a  fraudulent  warranty 
and  the  buyer  has  repudiated  it  on  that  ground  (a).  If  the  chattel 
has  been  returned,  the  measure  of  damages  is  the  amount  of  price 
which  was  paid  for  it,  unless  it  was  returned  under  terms  agreed 
upon  to  a  different  effect.  If  the  chattel  is  kept,  the  measure  of 
damages  is  the  diminution  in  value  owing  to  the  defect  warranted 
against  (b). 

If  the  buyer  has  resold  the  chattel  with  a  similar  warranty  at  an 
advanced  price,  the  loss  of  profit  cannot,  in  general,  be  recovered ;  but 
it  seems  that  such  sale  would  be  evidence  of  the  value  of  the  chattel 
if  it  had  been  sound ;  and  similarly,  if  he  has  resold  it  after  discovery 
of  the  breach  of  warranty  at  a  diminished  price,  such  sale  would  be  evi- 
dence of  the  real  value  of  the  chattel  (c).  The  buyer  of  a  horse  with  a 
warranty  resold  it  with  a  similar  warranty,  and,  having  been  sued  for  a 
breach,  offered  the  defence  of  the  action  to  the  seller  and,  receiving 
no  answ.er,  defended  the  action  himself ;  it  was  held  that  he  might 
charge  the  seller  with  the  costs  of  defending  the  action  as  special 
damage  caused  by  his  breach  of  warranty  (d).  The  buyer  may,  in 
some  cases,  after  the  discovery  of  a  breach  of  warranty  and  offering 
the  seller  to  return  the  chattel,  if  he  refuses  to  take  it  back,  charge 
against  him  as  damage  the  expenses  incurred  in  keeping  the  chattel 
for  a  reasonable  time  until  it  can  be  disposed  of  (e). 

(a)  Street  v.  Blay,  2  B.  &  Ad.  456;  Ciirtis  v.  Hannay,  3  Esp.  82;  Clare  v. 

Weston  V.  Downes,  Dong.  23;  Gompertz  Maynard,  6  A.  &  E.  519;  Cox  v.  Walker, 

V.  Denton,  1  C.  &  M.  207;  see  Adams -7.  6  A.  &  E.  523  (o). 

Richards,  2  S.  Bl.  573;  Bannermanv.  (c)  Clare -v.  Maynard,  6  A.  &%.  519. 


White,  10  C.  B.  N.  S.  844;  31  L.  J.  C.  (d)  Lewis  v.  Peake,  7  Taunt.  153. 

P.  28.  (e)  Caswell  v.  Coare,  1  Tannt.  566; 

(6)  Caswell  t.  Coare,  1  Taunt.  566;        Cftesferman  v.  iom6,2  A.  &  E.  129. 
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If  the  warranty  is  fraudulent,  the  defendant  is  responsible  for  the 
consequence  of  the  plaintiff  acting  upon  the  faith  of  the  warranty ; 
thus,  where  the  defendant  sold  to  the  plaintiff  a  cow,  and  fraudulently 
warranted  it  to  be  sound,  when  he  knew  it  to  have  an  infectious  dis- 
ease, and  the  plaintiff  placed  it  with  other  cows,  which  caught  the  dis- 
ease and  died,  the  plaintiff  was  held  entitled  to  recover  as  damages 
the  value  of  all  the  cows  (a). 

Damages  for  breach  of  warranty  of  description  of  goods. — 

Upon  a  contract  for  the  sale  and  delivery  of  goods  of  a  described 
quantity,  and  quality,  the  seller  is  bound  to  deliver  goods  answering 
to  the  description  contracted  for,  which  he  substantially  warrants ; 
the  delivery  of  goods  of  an  inferior  description  by  the  seller  is  a  breach 
of  the  contract  for  which  the  buyer  may  maintain  an  action  (6).  If 
the  buyer  has  refused  to  accept  the  inferior  goods,  which  he  may  do, 
the  measure  of  damages  in  such  action  is  the  value  of  goods  of  the 
description  contracted  for  at  the  time  appointed  for  delivery,  irre- 
spectively of  the  contract  price,  or  the  difference  between  that  value 
and  the  contract  price,  accordingly  as  he  has  or  has  not  paid  the  price. 
If  the  buyer  has  accepted  the  goods,  the  measure  of  damages  is  the 
difference  between  the  value  of  goods  of  the  description  contracted 
for  and  the  value  of  those  actually  delivered  and  accepted  (c). 

If  at  the  time  of  the  sale  the  seller  knew  that  the  buyer  was  buying 
for  the  purpose  of  resale,  he  may  also  be  liable  for  the  special  damage 
occasioned  to  the  buyer  by  reason  of  his  not  being  able  to  complete 
such  resale  through  the  inferiority  of  the  goods  delivered  (d).  Where 
the  subject  of  the  sale  and  warranty  was  seed-barley  of  a  particular 
description,  and  the  buyer  resold  it  with  a  similar  warranty,  and 
consequently  became  liable  to  compensate  the  sub-purchasers  for  their 
loss  in  using  the  barley  for  seed  as  warranted,  it  was  held  that  such 
liability  was  a  consequence  of  the  breach  of  warranty  which  the 
buyer  might  claim  against  the  seller  as  damages  (e). 

If  the  buyer,  having  accepted  the  goods,  is  sued  for  the  price,  he 
may  show  in  reduction  of  damages  the  difference  in  value  between  the 
goods  delivered  and  those  contracted  for,  and  diminish  the  price  by 
that  amount.  If  the  buyer  refuses  the  goods  as  not  answering  the 
description  bought,  he  may  recover  the  price  previously  paid  as  an  im- 
plied debt  for  money  received  for  his  use  (/). 

(a)  Mullett  V.  Mason,  35  L.  J.  C.  P.  (d)  See  Dingle  v.  Hare,  svpra. 

299;  L.  Rep.  1  C.  P.  559.  (e)  Bandall  v.  Baper,  E.  B.  &  E.  84; 

(6)  Wells  V.  Hopkins,  5  M.  &  W.  7;  27  L.  J.  Q.  B.  266. 

and  see  Dawson  v.  Collis,  10  C.  B.  523;  (/)  See  Loderv.Kekule,  3  C.  B.  N.  S. 

(c)  Loder  v.  Kekule,  3  C.  B.  N.  S.  128, 139. 
128;  27  L.  J.  C.  P.  27;  Dingle  v.  Hare, 
7  C.  B.  N.  S.  145;  29  L.  J.  C  P.  143. 

Vol.  11—32 
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Damages  on  contracts  for  sale  of  land. — In  an  action  by  the  pur- 
chaser of  land  against  the  vendor  for  default  in  completing  the  pur- 
chase by  reason  of  a  defect  in  the  title,  the  purchaser  is  entitled  to  re- 
cover as  damages  the  costs  of  investigating  the  title  and  of  endeavoring 
to  procure  a  good  title,  including  the  expense  of  comparing  deeds,  of 
searching  for  judgments,  and  of  journeys  for  that  purpose  (a) ;  and  it 
is  sufficient  if  a  liability  for  such  costs  has  been  incurred,  though  they 
have  not  been  paid  before  the  action  (5),  if  such  liability  is  properly 
charged  in  the  declaration  (c).  He  may  also  recover  his  deposit  money 
and  interest  on  the  deposit  money  as  special  damage  (d).  If  the  pur- 
chaser is  unable  to  prove  the  contract,  as  for  want  of  a  written  mem- 
orandum to  satisfy  the  Statute  of  Frauds,  or  if  he  treats  the  contract 
as  void  or  rescinded,  he  can  recover  his  deposit  as  an  implied  debt  for 
money  received  to  his  use ;  but  he  cannot  recover  interest  upon  it  in 
that  form  of  action,  nor  can  he  recover  the  expenses  he  has  incurred 
about  the  purchase  (e).  He  cannot  recover  as  damages  expenses  in- 
curred by  him  in  the  negotiation  of  the  contract  or  before  the  execu- 
tion of  it ;  nor  the  expense  of  a  survey  of  the  estate ;  nor  the  expense 
of  a  deed  of  conveyance  prepared  before  ascertaining  the  state  of  the 
title  (/) ;  nor  can  he  recover  the  costs  of  raising  the  purchase  money 
in  readiness  for  payment,  nor  interest  upon  it  while  lying  idle  (g) ;  but 
it  seems  that  he  may  recover  for  the  expenses  incurred  in  preparing, 
stamping,  and  entering  into  the  agreement  (A). 

The  purchaser  cannot  claim  the  costs  of  a  Chancery  suit  brought 
by  him  against  the  vendor  for  specific  performance,  and  dismissed  for 
defect  of  title  without  costs  (i) ;  nor  the  extra  costs  of  a  Chancery  suit 
brought  against  him  by  the  defendant  and  dismissed  with  costs  (J). 
The  purchaser  cannot  claim  damages  for  the  loss  of  his  bargain,  where 
the  vendor  fails  to  complete  by  reason  of  a  defect  in  his  title,  provided 
the  vendor  has  acted  bond  fide  and  had  reasonable  ground  for  suppos- 
ing that  he  had  a  good  title  (h).  But  where  the  vendor  contracts  to 
sell  an  estate,  knowing  at  the  time  that  he  has  no  title,  he  is  then 
liable  to  make  good  the  loss  of  bargain  Q).    So  also,  if  he  fails  to  com- 


(a)  Hodges  v.   Earl  of  Litchfield,  1  [g)  Sanslip  v.  Padwick,  5  Ex.  615; 

Bing.  N.  C.  492;  Sanslip  v.  Padwick,  5  Sweetland  v.  Smith,  1  C.  &  M.  585;  see 

Ex.  615.  Sherry  v.  Oke,  3  Dowl.  349. 

(h)  Richardson  v.  Chasen,  10  Q.  B.  (h)  Hanslip  v.  Padwick,  5  Ex.  615. 


i 


756.  (i)  Maiden  v.  Fyson,  11  Q.  B.  292. 

(c)  lb. ;  and  see  Pritchet  v.  Boevey,  1  (j)  Hodges  v.  Earl  of  Litclifield,  1 
C.  &  M.  775.  Bing.  N.  C.  492. 

(d)  Be  Bernales  v.  Wood,  3  Camp.  (fc)  Flureau  v.  Thornhill,  2  W.  Bl. 
258;  Farguhar  v.  Farley,  7  Taunt.  592;  1078;  Pounsett  v.  Fuller,  17  C.  B.  660; 
Hodges  V.  Earl  of  Litchfield,  supra.  25  L.  J.  C.  P.  145;  Sikesv.  Wild,  1  B. 

(e)  Gosbell  v.  Archer,  2  A.  &  E.  500;  &  S.  587;  30  L.  J.  Q.  B.  325;  32  ib. 
Maberley  v.  Robins,  5  Taunt.  625 ;  Brad-  375. 

shaw  V.  Bennett,  5  C.  &  P.  48.  (0  Hopkins  v.  Grazebrook,  6  B.  &  C. 

(/)  Hodges    v.  Earl    of  Litchfield,  31;  Robinson  y.  Hardman,  1  Ex.  850. 
supra. 


Digitized  by  Microsoft® 


CHAP.  XV.  DAMAGES.  1115 

plete  from  any  other  cause  than  defect  of  title  (a).  The  purchaser 
cannot  recover  as  damages  the  profits  which  would  have  accrued  to 
him  from  a  resale  of  the  property  which  he  made  before  the  title  was 
discovered  to  be  defective,  nor  the  expenses  of  such  resale,  nor  the  ex- 
penses of  the  sub-purchaser  for  which  he  became  liable  (b). 

Damages  on  covenants  for  title. — If  the  contract  has  been  com- 
pleted by  an  actual  conveyance  of  the  land  sold,  and  the  purchaser, 
having  been  evicted  by  a  claimant  with  a  better  title,  sues  the  vendor 
on  the  covenant  for  title  contained  in  the  deed  of  conveyance,  the 
measure  of  the  damages  is  the  value  of  the  estate ;  thus,  in  an  action 
for  a  breach  of  the  covenant  for  quiet  possession  contained  in  a  lease, 
the  lessee  having  been  evicted,  the  measure  of  damage  was  held  to  be 
the  value  of  the  unexpired  part  of  the  term  together  with  the  amount 
recovered  against  the  lessee  by  the  evictor  for  mesne  profits  (c).  So, 
where  the  plaintiff,  bekig  in  possession  of  premises  under  a  lease,  ob- 
tained a  new  lease  in  reversion  with  a  covenant  for  quiet  possession, 
and  it  turned  out  that  the  lessor  had  no  power  to  grant  such  lease,  and 
the  plaintifiE  took  another  lease  from  the  real  owner  on  less  favorable 
terms,  the  measure  of  damages  was  taken  to  be  the  difference  of  value 
between  the  two  leases  (<?).  Where  an  estate  was  sold  and  conveyed 
with  a  covenant  that  it  was  freehold,  and  it  proved  to  be  copyhold, 
the  measure  of  damage  for  the  breach  of  covenant  was  held  to  be  the 
difference  in  value  by  reason  of  the  difference  in  tenure  (e).  Where 
the  defendant  had  conveyed  land  to  the  plaintifif  and  covenanted  for 
a  good  title,  and  the  plaintiff,  being  sued  by  a  claimant  tmder  a  better 
title,  compromised  the  action  for  a  sum  of  money,  the  plaintiff  was 
held  entitled  to  recover  that  sum  and  the  costs  of  the  action  as  dam- 
ages for  the  breach  of  covenant  (/). 

Costs  of  action,  when  recoverable  as  damages.— The  costs  of  an 
action  or  other  legal  proceedings  incurred  by  the  plaintiff  in  conse- 
quence of  a  breach  of  contract  by  the  defendant  may  in  some  cases  be 
recovered  as  special  damage.  The  decision  of  the  Court  in  which  an 
action  or  suit  is  brought,  as  to  the  incidence  of  the  costs,  is  final  and  can- 
not be  questioned  by  the  same  parties  in  another  action.  Thus,  the 
purchaser  of  land,  having  brought  a  suit  for  specific  performance  against 
the  vendor  which  was  dismissed  for  defect  of  title  without  costs,  was 
held  not  entitled  to  recover  his  costs  of  suit  as  special  damage  in  an 
action  against  the  vendor  for  not  making  a  good  title,  because  the  ad- 

(a)  See  per  Campbell,  C.   J.,  Simons  {d)  Lock  Vi  Furze,  19  C.  B.  N.  S.  96; 

V.  Patchett,  7  E.  &  B.  568,  572.  34  L.  J.  C.  P.  201;  35  ib.  141;  L.  Rep.  1 

(6)  Walker  v.  Moore,  10  B.  &  C.  416;  C.  P.  441. 

and  see  Hanslip  v.  Padwick,  supra.  (e)  Cfray  v.  Briscoe,  Noy,  142. 

(c)  Williams  v.  Burrell,  1  C.  B.  402.  (/ )  Smith  v.  Compton,  3  B.  &  Ad.  407. 
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judication  of  the  Court  of  Chancery  that  the  costs  should  not  be  paid 
by  the  defendant,  could  not  be  disputed  in  another  court  (a).  So,  it 
was  held  that  the  plaintiff  ia  an  action  for  a  breach  of  contract  could 
not  recover  as  special  damage  the  extra  costs  beyond  those  taxed  and 
paid  to  him  in  a  suit  in  Chancery  which  had  been  brought  against  him 
by  the  defendant  for  specific  performance  of  the  contract  and  dismissed 
with  costs,  because  the  adjudication  of  the  Court  of  Chancery  was  con- 
clusive as  to  the  amount  to  which  he  was  entitled  (b). 

If  the  action  was  brought  by  or  against  a  third  party  as  a  consequence 
of  the  default  of  the  defendant,  and  the  plaintiff  was  justified  iu 
bringing  or  defending  the  action,  the  costs  may,  in  general,  be  recovered 
against  the  defendant  as  special  damage.  The  plaintiff,  having  bought 
a  horse  from  the  defendant  with  a  warranty,  resold  it  with  a  similar 
warranty,  not  knowing  that  it  was  unsound,  and  being  sued  for  a  breach 
of  the  warranty  gave  notice  of  the  action  to  the  defendant  and  offered 
Mm  the  defence  of  it ;  the  defendant  gave  no  answer  and  the  plaintiff  de- 
fended the  action  and  had  to  pay  costs  ;  it  was  held  that  he  was  en- 
titled to  recover  such  costs  as  damage  in  an  action  for  the  defendant's 
breach  of  warranty  (c).  The  plaintiff,  as  broker  for  the  defendant, 
entered  into  a  contract  for  the  purchase  of  goods,  which  the  defend- 
ant afterwards  repudiated,  and  the  plaintiff,  being  sued  for  the  breach 
of  contract  in  not  accepting  the  goods,  with  the  knowledge  of  the  de- 
fendant defended  the  action  and  had  to  pay  and  incur  costs  ;  it  was  held 
that  he  was  entitled  to  recover  the  costs  as  damages  in  an  action  against 
the  defendant  upon  his  contract  to  indemnify  bim  in  acting  as  broker 
(d). 

The  plaintiff,  relying  on  the  representation  of  the  defendant  that  he 
was  authorized  to  order  goods  for  another,  supplied  the  goods  accord- 
ing to  the  order  and  brought  an  action  against  the  alleged  principal 
for  the  price,  in  which  he  failed  because  the  defendant  had  not  the  au- 
thority represented,  and  was  obliged  to  pay  the  costs ;  it  was  held  that 
he  might  recover  those  costs  as  damages  in  an  action  against  the  de- 
fendant for  the  breach  of  warranty  of  his  authority  as  agent  (e).  In 
a  similar  action  against  an  agent  who  had  falsely  represented  that  he 
had  authority  as  agent  for  another  to  contract  to  grant  a  lease  to  the 
plaintiff,  it  was  held  that  the  costs  of  a  Chancery  suit  for  specific  per- 
formance instituted  against  the  alleged  principal  in  reliance  upon  the 
defendant's  representation  of  authority  and  in  the  absence  of  any 
notice  from  him  to  the  contrary,  and  which  was  dismissed  upon  the 

(a)  Maiden  V.  Fyson,  11  Q.  B.  292.  and    see    Mainwaring   v.    Brandon,  8 

(b)  Hodges  v.  Earl  of  LitcJifield,  1  Taunt.  202;  Blythv.  Smith,  5  M.  &  G. 
Bing.  N.  C.  492;  and  see  Hathaway  v.       405. 

Barrow,  1  Camp.   151;  Sinclair  v.   El-  (d)  Broom  y.  Hail,  7  C.  B.  N.  S.  503. 

dred,  4  Taunt.  7;  Jenkins  v.  Biddulph,  (e)  Bandell  v.  Trimen,  18  C.  B.  786; 

4  Bing.  160.  25  L.  J.  C.  P.  307. 

(c)  Lewis  V.  Peake,  7  Taunt.    153; 
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ground  of  his  want  of  authority,  might  be  recovered  as  damages,  al- 
though no  notice  was  given  to  the  defendant  before  instituting  the 
suit  (a). 

Costs  of  action,  when  not  recoverable  as  damages.— The  costs 
of  an  action  cannot  be  recovered  as  special  damages  unless  the  plaint- 
iff was  justified  upon  reasonable  grounds  m  bringmg  or  defending 
the  action  (6).  Thus,  where  the  acceptor  of  a  biU  for  the  accommo- 
dation of  the  drawer,  having  been  compelled  to  pay  it,  sues  the 
drawer  for  an  indemnity,  he  cannot  claim  as  damages  the  costs  of 
defendmg  an  action  upon  his  acceptance,  because  he  ought  to  have 
paid  it  without  action  (c).  The  plaintiff  bought  a  horse  of  the  de- 
fendant with  a  warranty,  and  having  resold  it  with  a  similar  war- 
ranty was  sued  for  a  breach  and  defended  the  action,  but  it  ap- 
peared that  he  might  have  known  by  a  reasonable  examination  of  the 
horse  that  it  was  unsound  before  defendmg  the  action ;  it  was  held 
that  the  costs  of  the  defence  were  occasioned  by  his  own  imprudence, 
and  could  not  be  charged  as  special  damage  consequent  upon  the  de- 
fendant's breach  of  warranty  (d).  The  plamtiff  had  been  let  into 
possession  of  premises  by  the  defendant  under  a  supposed  authority 
in  him  to  let  them  on  behalf  of  the  owner,  but  upon  a  mere  verbal 
agreement  for  a  lease  for  seven  years,  and  the  owner  afterwards 
brought  ejectment  agamst  him  and  recovered  the  premises  ;  it  was 
held  that  he  could  not  charge  the  defendant  with  the  costs  of  defend- 
ing the  ejectment  as  damages  caused  by  his  breach  of  warranty  of 
authority,  because  the  defence  must  necessarily  have  failed  by  rea- 
son of  the  agreement  for  the  lease  being  merely  verbal  (e). 

Where  the  action,  the  costs  of  which  are  claimed  as  damages,  was 
brought  in  respect  of  acts  for  which  the  plaintiff  was  in  whole  or  in 
part  independently  responsible,  he  cannot  recover  the  costs  of  such 
action  (/).  Thus,  where  a  lessee,  being  under  a  covenant  to  repair 
and  having  granted  an  under-lease  subject  to  a  similar  covenant,  was 
sued  for  a  breach  of  the  covenant  and  had  to  pay  the  costs  of  the  ac- 
tion, it  was  held  that  the  loss  was  attributable  to  his  own  breach  of 
covenant,  and  could  not  be  recovered  as  damages  in  an  action  against 
his  underlessee  (g). 


(a)  Colleny.  Wright,  7  E.  &  B.  301; 
26  L.  J.  Q.  B.  147;  27  ih.  215;  and  see 
Hughes  v.  Graeme,  33  L.  J.   Q.  B.  335. 

(6)  See  Broom  v.  Hall,  7  C.  B.  N.  S. 
503;  Bichardsony.  Dunn,  8  C.  B.  N.  S. 
655  ;  30  L.  J.  C.  P.  44  ;  Bleaden  v. 
Charles,  7  Bing.  246. 

(c)  Seech  v.  Jones,  5  C.  B.  696. 

(d)  Wrightup  v.  Chamberlain,  7  Scott, 
589. 


(e)  Pow  V.  Davis,  1  B.  &  S.  220;  30 
L.  J.  Q.  B.  257. 

(/)  Short  V.  Kalloway,  11  A.  &  E.  28; 
Walker  v.  Hatton,  10  M.  &  W.  249. 

ig)  Penley  v.  Watts,  7  M.  &  W.  601 ; 
Walker -v.  Hatton,  10  M.  &  W.  249;  over- 
ruling if  eaJe  V.  Wyllie,  3  B.  &  C.  533; 
and  see  Logan  v.  Hall,  4  C.  B.  598; 
Smith  V.  Howell,  6  Ex.  730;-  Short  v. 
Kalloway,  11  A.  &  E.  28. 


Digitized  by  Microsoft® 


1118  CHAP.  XV.  DAMAGES. 

Where  the  costs  of  an  action  are  recoverable  as  special  damage 
caused  by  the  breach  of  contract  of  the  defendant,  the  plaintiff  may 
charge  not  only  the  costs  as  taxed  between  party  and  party,  but  also 
his  own  costs  as  taxed  between  attorney  and  client  (a).  The  lia- 
bility to  pay  costs,  although  not  yet  paid,  is  sufficient  to  sustain  the 
claim  of  the  plaintiff  to  recover  the  amount  as  special  damage,  if  the 
costs  when  paid  would  be  recoverable  as  such  {b) ;  but  the  liabihty 
must  be  properly  described  as  a  liability  in  the  declaration  (c). 


(a)  Hughes  v.  Graeme,  33  L.  J.  Q.  B.  563;  28  L.  J.  Q.  B.  197;  Joalimg  v.  Ir- 

335.  vim,  6  H.  •&  N.  512;  30  L.  J.  Ex.  78. 

(6)  ^mithY.  Sowell,  6  Ex.  730;  Ban-  (c)  Pritchett  v.  Boevey,  1  C.  &  M. 

dall  V.  Maper,  E.  B.  &  E.  84;  27  L.  J.  775;  and  see  Richardson  v.  Chaaen,  10 

Q.  B.  266;  Spark  t.  Heslop,  1  £.  &  £.  Q.  B.  756. 
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GHAPTEE   XVI. 

EEMEDIES  FOE  BEEACH  OE  CONTEACT. 


ANONYMOUS. 

In  Chancbet,  Eastee  Teem,  1468. 

[Reported  in  Tear  Book,  8  Edward  IV.  folio  46,  placitum  11.] 

A  suBPffiNA  was  sued  in  the  Chancery  for  that  whereas  the 
defendant  had  made  the  plamtiff  procurator  of  his  benefice,  and 
pledged  his  faith  to  the  plaintifE  that  he  would  keep  him  indemnified 
in  respect  of  the  occupation,  the  plaintiff  showed  that  the  defendant 
resigned  the  benefice  without  acquamtmg  the  plamtiff;  and  for  oc- 
cupying the  benefice  after  the  resignation  plaintiff  had  been  vexed 
and  harassed. 

Gennbt  :  It  seems  that  he  shaU  be  sent  to  sue  in  Court  Christian 
for  the  infraction  of  faith ;  the  same  as  if  I  promise  and  affiance  a 
woman  to  marry  her,  and  do  it  not,  she  shall  sue  in  Court  Christian, 
and  not  in  this  Court. 

The  Chaitcblloe  :  You  say,  that  to  visit  the  infraction  of  faith 
he  must  sue  a  citation  ia  the  spiritual  court.  But  in  this  case,  inas- 
much as  the  plaintiff  has  suffered  damage  by  the  non-performance  of 
the  promise,  he  shall  have  remedy  here. 

Gennby  :  Sir,  so  far  as  this  promise  is  a  covenant, — and  it  was  his 
folly  that  he  was  willing  to  do  the  thing, — he  could  have  had  remedy 
at  common  law.  li  I  promise  you  to  build  you  a  house,  and  I  do  it 
not,  you  shall  have  remedy  by  subpoena. 

The  Chancblloe  :  He  shall  (a) ;  so  you  might  say,  if  I  enfeoff 
a  man  upon  trust,  and  he  will  not  do  my  will,  I  shall  not  have  remedy 
with  you,  for  it  is  my  folly  to  enfeoff  a  person  who  will  not  do  my 
will.  But  he  shall  have  remedy  in  this  Court,  for  Grod  defends  the 
rights  of  the  foolish.     (  Deus  est  procurator  fatuorum ). 

(a)  "  In  some  old  cases  the  Court  of  Chancery  entertained  suits  in  respect  of  build- 
ing contracts;  and  what  has  been  considered  one  of  the  earliest  traces  of  the  juris- 
diction in  specific  performance  is  a  dictum  of  Genney,  J.  in  the  8  Edward  IV.  that 
a  promise  to  build  a  house  would  be  specifically  enforced.  Lord  Hardwicke  also 
maintained  this  view  of  the  jurisdiction  of  the  Court.  But  it  is  now  clearly  settled 
that,  subject  to  certain  exceptions,  the  Court  will  not  specifically  enforce  contracts 
to  build  or  repair,  both  because  specific  performance  is  '  decreed  only  where  the 
party  wants  the  thing  in  specie  and  cannot  have  it  any  other  way,'  and  because  such 
contracts  are  for  the  most  part  so  uncertain  that  the  Com't  would  be  unable  to  en- 
force Its  own  judgment."  Fry  on  Specific  Performance,  2nd  edit.  §  76,  p.  36;  see 
also  §  19,  p.  8.    Ed. 

•  Ch.  VII,  Sect.  Ill,  Pinch.  (1119) 
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ANONYMOUS. 

In  the  King's  Bench,  Michaelhas  Teem,  1487. 

[Beported  in  Year  Book,  3  Benry  VII.  folio  14,  plaeitum  20.] 

One  brought  an  action  on  the  case,  and  counted  that  the  defendant 
undertook  for  a  certain  sum,  to  wit,  10^.,  on  behalf  of  the  plaintiff  to 
induce  one  J.  to  lease  to  the  plaintiff  the  manor  of  Dale  for  a  term  of 
years ;  but  instead  thereof  the  defendant  induced  the  said  J.  to  grant 
the  manor  to  the  defendant  for  a  term  of  years,  in  deceit  of  the  plaint- 
iff, and  on  this  he  founded  his  action. 

Vavisor :  This  action  does  not  lie,  except  he  does  something  for 
the  plaintiff ;  it  does  not  lie  for  non-feasance ;  and  here  the  defendant 
has  done  nothing. 

Whereupon  Brian  :  If  there  be  an  agreement  between  you  and  me, 
that  you  make  me  an  estate  of  such  land,  and  of  that  same  land  you 
make  a  feoffment  to  another,  shall  not  I  have  an  action  on  my  case  ? 
As  though  he  would  say,  Yes, — And  with  him  the  Court :  for  this 
that  when  he  undertakes  to  make  the  feoffment,  to  convey  the  land 
to  another  is  a  great  mis-feasance. 

Whereupon  Vavisor,  seeing  the  opinion  of  the  Court,  traversed  the 
making  of  the  promise.  Vide  H.,  19  Hen.  VI.  fol.  49 ;  T.,  46  Edw. 
III.  fol.  19 ;  where  action  on  the  case  lies  either  for  a  mis-feasance  or 
a  non-feasance. 


ANONYMOUS. 

In  the  King's  Bench,  Michaelmas  Teem,  1505. 

[Reported  in  Tear  Book,  21  Henry  VII.  folio  41,  plaeitum  66.] 

NoTA.  If  one  make  a  covenant  to  build  me  a  house  by  such  a  day, 
and  he  does  nothing  of  this,  I  shall  have  an  action  on  my  case  for  this 
non-feasance,  for  I  am  in  damage  by  it ;  per  Fineux,  Chief  Justice. 
And  he  said  that  he  was  adjudged  accordingly,  and  he  held  it  to  be 
law.  And  so  it  is  if  a  man  make  a  bargain  with  me  that  I  shall  have 
his  land  to  me  and  my  heirs  for  20?.,  and  that  he  will  make  an  estate 
to  me  if  I  pay  him  the  20?.,  and  he  will  not  make  the  estate  to  me 
according  to  the  covenant  I  shall  have  an  action  on  my  case ;  and 
there  is  no  need  to  sue  out  a  subpcena.* 

*  Reeves  in  his  History  of  the  English  Law,  Vol.  rv.  p.  171,  thus  refers  to  these 
cases: — "The  opinions  delivered  in  the  reigns  of  Henry  VI.  and  Edward  IV.  in  favor 
of  actions  upon  the  case,  for  the  non-performance  of  a  promise,  were  confirmed  by 
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ROBINSON  V  HARMAN. 

In-  the  Exchequer,  Januaet  18,  1848. 
{Reported  in  1  Exchequer  Reports,  850.] 

Assumpsit  on  an  agreement  in  writing,  dated  the  15th  April,  1846, 
whereby  the  defendant  agreed  "to  grant  and  deliver  to  the  plaintiff 
a  good  and  valid  lease  of  a  certain  dwelling-house,  &c.,  and  other 
hereditaments  and  premises  in  the  agreement  mentioned,  for  a  term 
of  twenty-one  years  from  the  29th  day  of  September  then  next  ensu- 
ing at  the  yearly  rent  of  110?.,"  &c.  The  declaration  set  out  the 
agreement  in  terms,  and,  after  alleging  mutual  promises,  averred 
that,  although  the  plaintiff  had  always  been  ready  and  willing  to 
accept  a  lease,  yet  the  defendant  did  not  nor  would  grant  a  good  and 
valid  lease  of  the  said  dwelliug-house,  &c.,  and  discharged  the  plaintiff 
from  preparing  and  tendering  such  lease,  and  wholly  neglected  and 
refused  to  grant  or  deliver  the  said  or  any  lease  whatever  of  the  said 
hereditaments  and  premises;  "whereby  the  plaintiff  lost  and  was 
deprived  of  great  gains  and  profits,  which  would  otherwise  have  ac- 
crued to  him,  and  paid,  expended,  and  incurred  liabiUty  to  pay  divers 
sums  of  money,  in  and  about  the  preparation  of  the  said  agreement 
and  lease,  &c.,  amounting,  to  wit,  to  20Z." 

Plea,  payment  of  2bl.  into  court,  and  no  damages  ultra. 

The  plaintiff  repUed  damages  ultra,  upon  which  issue  was  joined. 

At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  Surrey  Spring 
Assizes,  1847,  it  was  proved  that  the  plaintiff  and  defendant  had 

the  train  of  decisions  in  this  reign.  In  3  Heu.  VII.  an  action  was  brought  against  a 
defendant,  who,  for  a  sum  of  money,  had  undertaken  to  procure  a  lease  for  a  person; 
but  Instead  thereof,  he  obtained  It  for  himself,  In  deceit  of  the  plaintiff.  When  it 
was  objected,  upon  the  old  notion,  that  nothing  having  been  done,  no  action  would 
He;  as  there  was  no  mis-feasance,  but  merely  a  non-feasance;  Brian  demanded 
whether  if  he  promised,  upon  consideration,  to  make  a  feoffment  to  one  person,  and 
afterwards  made  it  to  another,  that  would  not  be  a  great  mis-feasance  (a)  ?  endeavoring 
in  this  manner  to  satisfy  the  scruples  of  such  as  still  adhered  to  the  ancient  opinion; 
we  are  told  that  the  court  agreed  with  him.  Conformably  with  this  decision,  it  was  de- 
clared In  21  Hen.  VII.  by  the  whole  court,  that  an  action  upon  the  case  would  lie  as 
well  for  a  non-feasance  as  for  a  mal-feasance(6) ;  and  this  opinion  was  on  another  occa- 
sion again  recognized  (c) ;  at  which  time  It  was  said,  that  if  a  man  bargained  that 
another  should  have  his  land  In  fee  for  such  a  sum  of  money,  and  neglected  making 
an  estate  accordingly,  an  action  upon  the  case  would  lie  without  any  need  of  suing 
a  subpoena  in  chancery  (S).  As  the  necessity  of  recurring  to  a  court  of  equity 
to  establish  such  agreements  was  not  now  so  absolute  as  before,  there  Is  no  doubt 
but  suits  on  such  questions  fell  back  again  into  the  old  channel  of  the  common  law. 
The  prodigious  advantage  of  this  common-law  remedy,  to  substantiate  promises  and 
undertakings,  was  soon  discerned  by  the  legislature,  which,  on  this  account,  as  well 
as  on  account  of  the  other  applications  that  were  made  of  this  action,  in  this  reign 
passed  an  act  which  gave  to  the  action  upon  the  case  the  same  process  as  was  before 
in  an  action  of  debt."    Ed. 

(a)  3  Hen.  VII.  14.  (6)  21  Hen.  VII.  30.  (c)  Ibid.  41.  (d)  Ibid. 
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entered  into  the  agreement  set  out  in  the  declaration,  by  which  the 
defendant  agreed  to  grant  to  the  plaintiff  a  good  and  valid  lease  of  a 
dwelling-house  and  premises,  situate  in  High-street,  Croydon,  for  a 
term  of  twenty-one  years  from  the  29th  September,  1846,  at  a  yearly 
rent  of  11 OZ.  The  premises  in  question  had  belonged  to  the  defendant's 
father,  who  was  recently  dead,  and  in  consequence,  the  plaintiff's 
solicitor,  while  preparing  the  agreement,  asked  the  defendant  whether 
he  was  sure  that  he  had  power  to  grant  the  lease  without  the  con- 
currence of  other  parties,  and  suggested  that  the  will  might  have 
vested  the  legal  estate,  or  the  power  of  leasing,  in  trustees.  The  de- 
fendant replied,  that  there  was  nothing  of  the  sort,  that  it  was  his 
property  out  and  out,  and  that  he  alone  had  the  power  of  leasing.  It 
appeared,  however,  that  the  defendant's  father  had  devised  the  prem- 
ises in  question  (subject  to  an  annuity  of  300Z.  to  his  daughter)  to 
trustees,  to  pay  the  defendant  a  moiety  of  the  rent  during  his  life 
only.  The  premises  were  worth  considerably  more  than  1101.  a  year, 
and  the  bill  of  the  plaintiff's  solicitor,  for  preparing  the  agreement 
and  lease,  and  investigating  the  title,  amounted  to  Ibl.  12s.  Sd.  On 
the  part  of  the  defendant,  evidence  was  tendered  to  show  that  the 
plaintiff,  when  he  entered  into  the  agreement,  had  full  knowledge  of 
the  defendant's  incapacity  to  grant  the  lease ;  but  the  learned  judge 
ruled  that  such  evidence  was  inadmissible.  It  was  urged,  on  the  part 
of  the  defendant,  that  the  plaintiff  could  not  recover  damages  for  the 
loss  of  his  bargain ;  and  that,  as  the  sum  paid  into  court  exceeded  the 
expenses  which  he  had  been  put  to,  the  defendant  was  entitled  to  the 
verdict.  The  learned  judge  was  of  a  different  opinion,  and  a  verdict 
was  found  for  the  plaintiff  for  200^.,  beyond  the  sum  paid  into  court. 

A  rule  nisi  having  been  obtained  to  set  aside  the  verdict,  and  for  a 
new  trial, 

Shee,  Serjt.,  and  WiUes  now  showed  cause. 

Montagu  Chambers,  in  support  of  the  rule. 

Pabke,  B.  The  rule  must  be  discharged.  The  defendant  con- 
tracted to  grant  a  good  and  valid  lease,  and  the  learned  judge  was 
right  in  rejecting  evidence  which  would  go  to  alter  the  contract  ad- 
mitted by  the  plea. 

The  next  question  is,  what  damages  is  the  plaintiff  entitled  to  re- 
cover ?  The  rule  of  the  common  law  is,  that  where  a  party  sustains 
a  loss  by  reason  of  a  breach  of  contract,  he  is,  so  far  as  money  can  do 
it,  to  be  placed  in  the  same  situation,  with  respect  to  damages,  as  if 
the  contract  had  been  performed.  The  case  of  JFlureau  v.  ThornhiU 
qualified  that  rule  of  the  common  law.  It  was  there  held,  that  con- 
tracts for  the  sale  of  real  estate  are  merely  on  condition  that  the 
vendor  has  a  good  title ;  so  that,  when  a  person  contracts  to  sell  real 
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property,  there  is  an  implied  understanding  that,  if  he  fail  to  make  a 
good  title,  the  only  damages  recoverable  are  the  expenses  which  the 
vendee  may  be  put  to  in  investigating  the  title.  The  present  case 
comes  within  the  rule  of  the  common  law,  and  I  am  unable  to  dis- 
tinguish it  from  Hopkins  v.  Grazebrook. 

Aldeeson,  B.  I  am  of  the  same  opinion.  The  damages  have  been 
assessed  according  to  the  general  rule  of  law,  that  where  a  person 
makes  a  contract  ai^d  breaks  it,  he  must  pay  the  whole  damage  sustained. 
Upon  that  general  rule  an  exception  was  engrafted  by  the  case  of 
Flureau  v.  Thornhill,  and  upon  that  exception  the  case  of  Hopkins  v. 
Grazebrook  engrafted  another  exception.  This  case  comes  within  the 
latter,  by  which  the  old  common-law  rule  has  been  restored.  There- 
fore the  defendant,  having  undertaken  to  grant  a  valid  lease,  not 
having  any  color  of  title,  must  pay  the  loss  which  the  plaintiff  has 
sustained  by  not  having  that  for  which  he  contracted. 

Platt,  B.  Upon  general  principles,  I  cannot  distiaguish  this  case 
from  Hopkins  v.  Grazebrook. 

Hule  discharged. 


HADLEY  AND  ANOTHER  u.  BAXENDALE  AND  OTHERS. 

Ik  the  King's  Bench,  Fbbettaet  23, 1854. 

[Reported  in  9  Exchequer  Reports,  341.] 

The  first  count  of  the  declaration  stated,  that,  before  and  at  the 
time  of  the  making  by  the  defendants  of  the  promises  hereinafter 
mentioned,  the  plaintiffs  carried  on  the  business  of  millers  and  meal- 
men  in  copartnership,  and  were  proprietors  and  occupiers  of  the  City 
Steam-Mills,  in  the  city  of  Gloucester,  and  were  possessed  of  a  steam- 
engine,  by  means  of  which  they  worked  the  said  mills,  and  therein 
cleaned  corn,  and  ground  the  same  into  meal,  and  dressed  the  same 
into  flour,  sharps,  and  bran,  and  a  certain  portion  of  the  said  steam- 
engine,  to  wit,  the  crank  shaft  of  the  said  steam-engine,  was  broken 
and  out  of  repair,  whereby  the  said  steam-engine  was  prevented  from 
working,  and  the  plaintiffs  were  desirous  of  having  a  new  crank  shaft 
made  for  the  said  mUl,  and  had  ordered  the  same  of  certain  persons 
trading  under  the  name  of  W.  Joyce  &  Co,  at  Greenwich,  in  the  county 
of  Kent,  who  had  contracted  to  make  the  said  new  shaft  for  the 
plaintiffs ;  but  before  they  could  complete  the  said  new  shaft  it  was 
necessary  that  the  said  broken  shaft  should  be  forwarded  to  their 
works  at  Greenwich,  in  order  that  the  said  new  shaft  might  be  made 
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SO  as  to  fit  the  other  parts  of  the  said  engine  which  were  not  injured, 
and  so  that  it  might  be  substituted  for  the  said  broken  shaft ;  and  the 
plaintiffs  were  desirous  of  sending  the  said  broken  shaft  to  the  said 
W.  Joyce  &  Co.  for  the  purpose  aforesaid ;  and  the  defendants,  before 
and  at  the  time  of  the  making  of  the  said  promises,  were  common 
carriers  of  goods  and  chattels  for  hire  from  Gloucester  to  Greenwich, 
and  carried  on  such  business  of  common  carriers,  under  the  name  of 
"  Pickford  &  Co. ; "  and  the  plaintiffs,  at  the  request  of  the  defendants, 
delivered  to  them  as  such  carriers  the  said  broken  shaft,  to  be  convey- 
ed by  the  defendants  as  such  carriers  from  Gloucester  to  the  said 
W.  Joyce  &  Co.,  at  Greenwich,  and  there  to  be  delivered  for  the  plaint- 
iffs on  the  second  day  after  the  day  of  such  delivery,  for  reward  to 
the  defendants ;  and  in  consideration  thereof  the  defendants  then 
promised  the  plaintiffs  to  convey  the  said  broken  shaft  from  Glouces- 
ter to  Greenwich,  and  there  on  the  said  second  day  to  deliver  the  same 
to  the  said  "W.  Joyce  &  Co.  for  the  plaintiffs.  And  although  such 
second  day  elapsed  before  the  commencement  of  this  suit,  yet  the  de- 
fendants did  not  nor  would  deliver  the  said  broken  shaft  at  Greenwich 
on  the  said  second  day,  or  to  the  said  W.  Joyce  &  Co.  on  the  said  sec- 
ond day,  but  wholly  neglected  and  refused  so  to  do  for  the  space  of 
seven  days  after  the  said  shaft  was  so  delivered  to  them  as  aforesaid. 
The  second  count  stated,  that,  the  defendants  being  such  carriers 
as  aforesaid,  the  plaintiffs  at  the  request  of  the  defendants,  caused  to 
be  delivered  to  them  as  such  carriers  the  said  broken  shaft,  to  be  con- 
veyed by  the  defendants  from  Gloucester  aforesaid  to  the  said  "W. 
Joyce  &  Co.  at  Greenwich,  and  there  to  be  delivered  by  the  defendants 
for  the  plaintiffs,  within  a  reasonable  time  in  that  behalf,  for  reward 
to  the  defendants ;  and  in  consideration  of  the  premises  in  this  count 
mentioned,  the  defendants  promised  the  plaintiffs  to  use  due  and 
proper  care  and  diligence  in  and  about  the  carrying  and  conveying  the 
said  broken  shaft  from  Gloucester  aforesaid  to  the  said  W.  Joyce  & 
Co.,  at  Greenwich,  and  there  delivering  the  same  for  the  plaintiffs  in 
a  reasonable  time  then  following  for  the  carriage,  conveyance,  and  de- 
livery of  the  said  broken  shaft  as  aforesaid ;  and  although  such  rea- 
sonable time  clasped  long  before  the  commencement  of  this  suit,  yet 
the  defendants  did  not  nor  would  use  due  or  proper  care  or  diligence 
in  or  about  the  carryiag  or  conveying  or  delivering  the  said  broken 
shaft  as  aforesaid,  within  such  reasonable  time  as  aforesaid,  but  wholly 
neglected  and  refused  so  to  do ;  and  by  reason  of  the  carelessness, 
negligence,  and  improper  conduct  of  the  defendants,  the  said  broken 
shaft  was  not  delivered  for  the  plaintiffs  to  the  said  W.  Joyce  &  Co., 
or  at  Greenwich,  until  the  expiration  of  a  long  and  unreasonable  time 
after  the  defendants  received  the  same  as  aforesaid,  and  after  the  time 
when  the  same  should  have  been  delivered  for  the  plaintiffs ;  and  by 
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reason  of  the  several  premises,  the  completing  of  the  said  new  shaft  was 
delayed  for  five  days,  and  the  plaintiffs  were  prevented  from  working 
their  said  steam-mills,  and  from  cleaniag  corn,  and  grinding  the  same 
into  meal,  and  dressing  the  meal  into  flour,  sharps,  or  bran,  and  from 
carrying  on  their  said  business  as  millers  and  mealmen  for  the  space 
of  five  days  beyond  the  time  that  they  otherwise  would  have  been  pre- 
vented from  so  doing,  and  they  thereby  were  unable  to  supply  many 
of  their  customers  with  flour,  sharps,  and  bran  during  that  period, 
and  were  obUged  to  buy  flour  to  supply  some  of  their  other  customers, 
and  lost  the  means  and  opportunity  of  selling  flour,  sharps,  and  bran, 
and  were  deprived  of  gains  and  profits  which  otherwise  would  have 
accrued  to  them,  and  were  unable  to  employ  their  workmen,  to  whom 
they  were  compelled  to  pay  wages  during  that  period,  and  were  other- 
wise injured,  and  the  plaintiffs  claim  300^. 

The  defendants  pleaded  non  assumpserunt  to  the  first  count ;  and  to 
the  second  payment  of  25Z.  into  Court  in  satisfaction  of  the  plaintiffs' 
claim  under  that  count.  The  plaintiffs  entered  a  nolle  prosequi  as  to 
the  first  count ;  and  as  to  the  second  plea,  they  repUed  that  the  sum 
paid  into  Court  was  not  enough  to  satisfy  the  plaintiffs'  claim  in 
respect  thereof ;  upon  which  replication  issue  was  joined. 

At  the  trial  before  Crompton,  J.,  at  the  last  Gloucester  Assizes,  it 
appeared  that  the  plaintiffs  carried  on  an  extensive  business  as  millers 
at  Gloucester ;  and  that,  on  the  11th  of  May,  their  mill  was  stopped 
by  a  breakage  of  the  crank  shaft  by  which  the  mill  was  worked.  The 
steam-engine  was  manufactured  by  Messrs.  Joyce  &  Co.,  the  engi- 
neers, at  Greenwich,  and  it  became  necessary  to  send  the  shaft  as  a  pat- 
tern for  a  new  one  to  Greenwich.  The  fracture  was  discovered  on 
the  12th,  and  on  the  13th  the  plaintiffs  sent  one  of  their  servants  to 
the  office  of  the  defendants,  who  are  the  well-known  carriers  trading 
under  the  name  of  Pickford&  Co.,  for  the  purpose  of  having  the  shaft 
carried  to  Greenwich.  The  plaintiffs'  servant  told  the  clerk  that  the 
mill  was  stopped,  and  that  the  shaft  must  be  sent  immediately ;  and 
in  answer  to  the  inquiry  when  the  shaft  would  be  taken,  the  answer 
was,  that  if  it  was  sent  up  by  twelve  o'clock  any  day,  it  would  be  de- 
livered at  Greenwich  on  the  following  day.  On  the  following  day  the 
shaft  was  taken  by  the  defendants,  before  noon,  for  the  purpose  of  be- 
ing conveyed  to  Greenwich,  and  the  sum  of  21.  As.  was  paid  for  its 
carriage  for  the  whole  distance ;  at  the  same  time  the  defendants' 
clerk  was  told  that  a  special  entry,  if  required,  should  be  made  to  has- 
ten its  delivery.  The  delivery  of  the  shaft  at  Greenwich  was  delayed 
by  some  neglect ;  and  the  consequence  was,  that  the  plaintiffs  did  not 
receive  the  new  shaft  for  several  days  after  they  would  otherwise 
have  done,  and  the  working  of  their  mill  was  thereby  delayed,  and 
they  thereby  lost  the  profits  they  would  otherwise  have  received. 
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On  the  part  of  the  defendants,  it  was  objected  that  these  damages 
were  too  remote,  and  that  the  defendants  were  not  liable  with  respect 
to  them.  The  learned  Judge  left  the  case  generally  to  the  jury,  who 
found  a  verdict  with  251.  damages  beyond  the  amount  paid  into  Court- 

Whateley,  in  last  Michaelmas  Term,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection. 

Keating  and  DowdesweU  (Feb.  1)  showed  cause.  The  plaintiffs  are 
entitled  to  the  amount  awarded  by  the  jury  as  damages.  These  dam- 
ages are  not  too  remote,  for  they  are  not  only  the  natural  and  neces- 
sary consequence  of  the  defendants'  default,  but  they  are  the  only  loss 
which  the  plaintiffs  have  actually  sustained.  The  principle  upon 
which  damages  are  assessed  is  founded  upon  that  of  rendering  com- 
pensation to.  the  injured  party.  This  important  subject  is  ably  treated 
in  Sedgwick  on  the  Measure  of  Damages.  And  this  particular  branch 
of  it  is  discussed  in  the  third  chapter,  where,  after  pointing  out  the 
distinction  between  the  civil  and  the  French  law,  he  says  (a).  "It  is 
sometimes  said,  in  regard  to  contracts,  that  the  defendant  shall  be  held 
liable  for  those  damages  only  which  both  parties  may  fairly  be  sup- 
posed to  have  at  the  time  contemplated  as  likely  to  result  from  the 
nature  of  the  agreement,  and  this  appears  to  be  the  rule  adopted  by  the 
writers  upon  the  civil  law."  In  a  subsequent  passage  he  says, "  In  cases 
of  fraud  the  civil  law  made  a  broad  distinction  (6)"  ;  and  he  adds,  that 
"  in  such  cases  the  debtor  was  liable  for  all  the  consequences."  It  is 
difficult,  however,  to  see  what  the  ground  of  such  principle  is,  and  how 
the  ingredient  of  fraud  can  affect  the  question.  For  instance,  if  the 
defendants  had  maliciously  and  fraudulently  kept  the  shaft,  it  is  not 
easy  to  see  why  they  should  have  been  liable  for  these  damages,  if  they 
are  not  to  be  held  so  where  the  delay  is  occasioned  by  their  negligence 
only.  In  speaking  of  the  rule  respecting  the  breach  of  a  contract  to 
transport  goods  to  a  particular  place,  and  in  actions  brought  on  agree- 
ments for  the  sale  and  delivery  of  chattels,  the  learned  author  lays  it 
down,  that,  "  In  the  former  case,  the  difference  in  value  between  the 
price  at  the  point  where  the  goods  are  and  the  place  where  they  were 
to  be  delivered,  is  taken  as  the  measure  of  damages,  which,  in  fact, 
amounts  to  an  allowance  of  profits  ;  and  in  the  latter  case,  a  similar 
result  is  had  by  the  application  of  the  rule,  which  gives  the  vendee  the 
benefit  of  the  rise  of  the  market  price  (c)".  The  several  cases,  English 
as  well  as  American,  are  there  collected  and  reviewed.  [Pakke,  B. 
The  sensible  rule  appears  to  be  that  which  has  been  laid  down  in 
France,  and  which  is  declared  in  their  code — Code  Civil,  liv.  iii.  tit. 
iii.  ss.  1149,  1150,  1151,  and  which  is  thus  translated  in  Sedgwick  (d): 
"  The  damages  due  to  the  creditor  consist  in  general  of  the  loss  that 
he  has  sustained,  and  the  profit  which  he  has  been  prevented  from  ac- 

(a)  Page,  64.  (6)  Page  66.  (c)  Page  80.  {d)  Page  67. 
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quiring,  subject  to  the  modiflcations  hereinafter  contained.    The  debt- 
or is  only  liable  for  the  damages  foreseen,  or  which  might  have  been 
foreseen,  at  the  time  of  the  execution  of  the  contract,  when  it  is  not 
owing  to  his  fraud  that  the  agreement  has  been  violated.    Even  in  the 
case  of  non-performance  of  the  contract,  resulting  from  the  fraud  of 
the  debtor,  the  damages  only  comprise  so  much  of  the  loss  sustained 
by  the  creditor,  and  so  much  of  the  profit  which  he  has  been  prevented 
from  acquirmg,  as  directly  and  immediately  results  from  the  non-per- 
formance of  the  contract."]    If  that  rule  is  to  be  adopted,  there  was 
ample  evidence  in  the  present  case  of  the  defendants'  knowledge  of 
such  a  state  of  things  as  would  necessarily  result  in  the  damage  the 
plaintiffs  suffered  through  the  defendants'  default.    The  authorities 
are  in  the  plaintiffs'  favor  upon  the  general  ground.    In  Nurse  v. 
Bams  (a),  which  was  an  action  for  the  breach  of  an  agreement  for  the 
letting  of  certain  iron  mills,  the  plaintiff  was  held  entitled  to  a  sum 
of  500^.,  awarded  by  reason  of  loss  of  stock  laid  in,  although  he  had 
only  paid  10^.  by  way  of  consideration.     In  Borradaile  v.  Brunton  (b), 
which  was  an  action  for  the  breach  of  the  warranty  of  a  chain  cable 
that  it  should  last  two  years  as  a  substitute  for  a  rope  cable  of  sixteen 
inches,  the  plaintiff  was  held  entitled  to  recover  for  the  loss  of  the 
anchor,  which  was  occasioned  by  the  breaking  of  the  cable  within  the 
specified  time.     [Aideeson,  B.    Why  should  not  the  defendant  have 
been  liable  for  the  loss  of  the  ship  ?    Paekb,  B.    Sedgwick  doubts  the 
correctness  of  that  report  (c).  ■  Martin,  B.     Take  the  case  of  the  non- 
delivery by  a  carrier  of  a  delicate  piece  of  machinery,  whereby  the 
whole  of  an  extensive  mill  is  thrown  out  of  work  for  a  considerable 
time ;  if  the  carrier  is  to  be  liable  for  the  loss  in  that  case,  he  might 
incur  damages  to  the  extent  of  10,000?.     Paeke,  B.,  referred  to  -Ever- 
ardv.  Hopkins  (of).j     These  extreme  cases,  and  the  difBculty  which 
consequently  exists  in  the  estimation  of  the  true  amount  of  damages, 
supports  the  view  for  which  the  plaintififs  contend,  that  the  question 
is  properly  for  the  decision  of  a  jury,  and  therefore  that  this  matter 
could  not  properly  have  been  withdrawn  from  their  consideration.  In 
Ingram  v.  Zawson  (e),  the  true  principle  was  acted  upon.    That  was 
an  action  for  a  libel  upon  the  plaintiff,  who  was  the  owner  and  master 
of  a  ship,  which  he  advertised  to  take  passengers  to  the  East  Indies ; 
and  the  libel  imputed  that  the  vessel  was  not  seaworthy,  and  that 
Jews  had  purchased  her  to  take  out  convicts.    The  Court  held,  that 
evidence  showing  that  the  plaintiff's  profits  after  the  pubhcation  of 
the  libel  were  1500?.  below  the  usual  average,  was  admissible,  to  en- 
able the  jury  to  form  an  opinion  as  to  the  nature  of  the  plaintiff's  busi- 

(o)  1  Sir  T.  Eaym.  77.  (6)  8  Taunt.  535;  2  B.  Moo.  582. 

(c)  The  learned  Judge  has  frequently  observed  of  late  that  the  8th  Taunton  is  of 
but  doubtful  authority,  as  the  cases  were  not  reported  by  Mr.  Taunton  himself. 

(d)  2  Bulst.  332.  (e)  6  Bing.  N.  C.  212. 
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ness,  and  of  his  general  rate  of  profit.  Here,  also,  the  plaintiffs  have 
not  sustained  any  loss  beyond  that  which  was  submitted  to  the  jury. 
Bodley  v.  Reynolds  (a)  and  Kettle  v.  Hunt  (5)  are  similar  in  principle. 
In  the  latter,  it  was  held  that  the  loss  of  the  benefit  of  trade,  which  a 
man  suffers  by  the  detention  of  his  tools,  is  recoverable  as  special  dam- 
age. [Pakkb,  B.  Suppose,  in  the  present  case,  that  the  shaft  had 
been  lost,  what  would  have  been  the  damage  to  which  the  plaintiffs 
would  have  been  entitled  ?]  The  loss  they  had  sustained  during  the 
time  they  were  so  deprived  of  their  shaft,  or  until  they  could  have  ob- 
tained a  new  one.  In  Black  v.  Baxendale  (c),  by  reason  of  the  de- 
fendant's omission  to  deliver  the  goods  within  a  reasonable  time  at 
Bedford,  the  plaintiff's  agent,  who  had  been  sent  there  to  meet  the 
goods,  was  put  to  certain  additional  expenses,  and  this  Court  held  that 
such  expenses  might  be  given  by  the  jury  as  damages.  In  Brandt  v. 
Bowlby  {d),  which  was  an  action  of  assumpsit  against  the  defendants, 
as  owners  of  a  certain  vessel,  for  not  delivering  a  cargo  of  wheat 
shipped  to  the  plaintiffs,  the  cargo  reached  the  port  of  discharge  but 
was  not  delivered ;  the  price  of  the  cargo  at  the  time  it  reached  the 
port  of  destination  was  held  to  be  the  true  rule  of  damages.  "  As  be- 
tween the  parties  in  this  cause,"  said  Parke,  J.,  "  the  plaintiffs  are  en- 
titled to  be  put  in  the  same  situation  as  they  would  have  been  in,  if 
the  cargo  had  been  delivered  to  their  order  at  the  time  when  it  was 
delivered  to  the  wrong  party ;  and  the  sum  it  would  have  fetched  at 
that  time  is  the  amount  of  the  loss  sustained  by  the  non-performance 
of  the  defendants'  contract."  The  recent  decision  of  this  Court,  in 
Waters  v.  Towers  (e),  seems  to  be  strongly  in  the  plaintiffs'  favor. 
The  defendants  there  had  agreed  to  fit  up  the  plaintiffs'  mill  within  a 
reasonable  time,  but  had  not  completed  their  contract  within  such 
time ;  and  it  was  held  that  the  plaintLflfs  were  entitled  to  recover,  by 
way  of  damages,  the  loss  of  profit  upon  a  contract  they  had  entered 
into  with  third  parties,  and  which  they  were  unable  to  fulfil  by  reason 
of  the  defendants'  breach  of  contract.  [Paekb,  B.  The  defendants 
there  must  of  necessity  have  known  that  the  consequence  of  their  not 
completing  their  contract  would  be  to  stop  the  working  of  the  mill. 
But  how  could  the  defendants  here  know  that  any  such  result  would 
follow  ?  ]  There  was  ample  evidence  that  the  defendants  knew  the 
purpose  for  which  this  shaft  was  sent,  and  that  the  result  of  its  non- 
delivery in  due  time  would  be  the  stoppage  of  the  mill ;  for  the  defend- 
ants' agent,  at  their  place  of  business,  was  told  that  the  mill  was  then 
stopped,  that  the  shaft  must  be  delivered  immediately,  and  that  if  a 
special  entry  was  necessary  to  hasten  its  delivery,  such  an  entry  should 
be  made.    The  defendants  must,  therefore,  be  held  to  have  contem- 

(a)  8  Q.  B.  779.  (6)  Bull,  N.  P.  77. 

(c)  1  Exch.  410.  (d)  2  B.  &  Ad.  932.  (e)  8  Exch.  401. 
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plated  at  the  time  what  in  fact  did  follow,  as  the  necessary  and  natural 
result  of  their  wrongful  act.  They  also  cited  Ward  v.  Smith  (a) ;  and 
Parke,  B.,  referred  to  Xievy  v.  Langridge  (6). 

Whateley,  Willes,  and  Phipson,  in  support  of  the  rule  (Feb.  2).    It 
has  been  contended,  on  the  part  of  the  plaintiffs,  that  the  damages 
found  by  the  jury  are  a  matter  fit  for  their  consideration ;  but  still 
the  question  remains,  in  what  way  ought  the  jury  to  have  been  di- 
rected ?    It  has  been  also  urged,  that,  in  awarding  damages,  the  law 
gives  compensation  to  the  injured  individual.    But  it  is  clear  that 
complete  compensation  is  not  to  be  awarded ;  for  instance,  the  non- 
payment of  a  bill  of  exchange  might  lead  to  the  utter  ruin  of  the 
holder,  and  yet  such  damage  could  not  be  considered  as  necessarily 
resulting  from  the  breach  of  contract,  so  as  to  entitle  the  party 
aggrieved  to  recover  in  respect  of  it.    Take  the  case  of  the  breach  of  a 
contract  to  supply  a  rick-cloth,  whereby  and  in  consequence  of  bad 
weather  the  hay,  being  unprotected,  is  spoiled,  that  damage  would 
not  be  recoverable.    Many  similar  cases  might  be  added.    The  true 
principle  to  be  deduced  from  the  authorities  upon  this  subject  is  that 
which  is  embodied  in  the  maxim :    "  In  jure  non  remota  causa  sed 
proxima  spectatur."    Sedgwick  says  (c),    "  In  regard  to  the  quantum 
of  damages,  instead  of  adhering  to  the  term  compensation,  it  would 
be  far  more  accurate  to  say,  in  the  language  of  Domat,  which  we 
have  cited  above,  '  that  the  object  is  to  discriminate  between  that 
portion  of  the  loss  which  must  be  borne  by  the  offending  party  and 
that  which  must  be  borne  by  the  sufferer.'    The  law  in  fact  aims  not 
at  the  satisfaction  but  at  a  division  of  the  loss."    And  the  learned 
author  also  cites  the  following  passage  from  Broom's  Legal  Maxims  : 
"  Every  defendant,"  says  Mr.  Broom,  "  against  whom  an  action  is 
brought  experiences  some  injury  or  inconvenience  beyond  what  the 
costs  will  compensate  him  for  (d)  ".     Agam,  at  page  78,  after  refer- 
ring to  the  case  of  Flureauy.  Thornhill  (e),  he  says,  "  Both  the  Eng- 
ish  and  American  Courts  have  generally  adhered  to  this  denial  of  pro- 
fits as  any  part  of  the  damages  to  be  compensated,  and  that  whether 
in  cases  of  contract  or  of  tort.     So,  m  a   case  of  Ulegal  capture,  Mr. 
Justice  Story  rejected  the  item  of  profits  on  the  voyage,  and  held 
this  general  language  :    Independent,  however,  of  all  authority,  I  am 
satisfied  upon  principle,  that  an  aUowance  of  damages  upon  the  basis 
of  a  calculation  of  profits  is  madmissible.    The  rule  would  be  m  the 
highest  degree  unfavorable  to  the  mterests  of  the  community.    The 
subject  would  be  mvolved  in   utter  uncertainty.    The   calculation 
would  proceed  upon  contingencies,  and  would  require  a  knowledge 

,_x  11  Price  19  (6)  4  M.  &  W.  337.  (c)  Page  38. 

Id)  Broom's  Legal  Maxims,  p.  95;  Davies  v.  Jenkim,  11  M.  &  W.  755. 
(e)  2.  W.  Blac.  1078. 
Vol.  11-33 
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of  foreign  markets  to  an  exactness,  in  point  of  time  and  value,  which 
would  sometimes  present  embarrassing  obstacles ;  much  would  depend 
upon  the  length  of  the  voyage,  and  the  season  of  arrival,  much  upon 
the  vigUance  and  activity  of  the  master,  and  much  upon  the  momen- 
tary demand.  After  all,  it  would  be  a  calculation  upon  conjectures,  and 
not  upon  facts ;  such  a  rule  therefore  has  been  rejected  by  Courts  of 
law  in  ordinary  cases,  and  instead  of  deciding  upon  the  gains  or 
losses  of  parties  in  particular  cases,  a  uniform  interest  has  been  ap- 
plied as  the  measure  of  damages  for  the  detention  of  property." 
There  is  much  force  in  that  admirably  constructed  passage.  We 
ought  to  pay  all  due  homage  in  this  country  to  the  decisions  of  the 
American  Courts  upon  this  important  subject,  to  which  they  appear 
to  have  given  much  careful  consideration.  The  damages  here  are 
too  remote.  Several  of  the  cases  which  were  principally  relied  upon 
by  the  plaintiffs  are  distinguishable.  In  Waters  v.  Towers  (a)  there 
was  a  special  contract  to  do  the  work  in  a  particular  time,  and  the 
damage  occasioned  by  the  non-completion  of  the  contract  was  that 
to  which  the  plaintiffs  were  held  to  be  entitled.  In  Borradaile  v. 
Brunton  (b)  there  was  a  direct  engagement  that  the  cable  should  hold 
the  anchor.  So,  in  the  case  of  taking  away  a  workman's  tools,  the 
natural  and  necessary  consequence  is  the  loss  of  employment :  Bod- 
ley  V.  Beynolds  (c) .  The  following  cases  may  be  referred  to  as  de- 
cisions upon  the  principle  within  which  the  defendants  contend  that 
the  present  case  falls  :  Jones  v.  Oooday  (d ),  Walton  v.  FothergiU  (e), 
Boyce  v.  Bayliffe  (f)  and  Archer  v.  Williams  {g).  The  rule,  therefore, 
that  the  immediate  cause  is  to  be  regarded  in  considering  the  loss,  is 
applicable  here.  There  was  no  special  contract  between  these  parties. 
A  carrier  has  a  certain  duty  cast  upon  him  by  law,  and  that  duty  is 
not  to  be  enlarged  to  an  indefinite  extent  in  the  absence  of  a  special 
contract,  or  of  fraud  or  malice.  The  maxim  «  dolus  circuitu  non  purgai 
tur,"  does  not  apply.  The  question  as  to  how  far  liability  may  be 
affected  by  reason  of  malice  forming  one  of  the  elements  to  be  taken 
into  consideration,  was  treated  of  by  the  Court  of  Queen's  Bench  in 
Burnley  v.  Gye  (A).  Here  the  declaration  is  foimded  upon  the  de- 
fendants' duty  as  common  carriers,  and  indeed  there  is  no  pretence 
for  saying  that  they  entered  into  a  special  contract  to  bear  all  the 
consequences  of  the  non-delivery  of  the  article  in  question.  They 
were  merely  bound  to  carry  it  safely,  and  to  deliver  it  within  a  rea- 
sonable time.  The  duty  of  the  clerk,  who  was  in  attendance  at  the 
defendants'  offtce,  was  to  enter  the  article,  and  to  take  the  amount 
of  the  carriage ;  but  a  mere  notice  to  him,  such  as  was  here  given, 
could  not  make  the  defendants,  as  carriers,  liable  as  upon  a  special 

(a)  1  Exch.  401.         (6)  8  Taunt.  535.         (c)  8  Q.  B.  "779.         {d)  8  M.  &  W.  146. 
(e)  7  Car.  &  P.  392.    (/)  1  Camp.  58.     {g)  2  C.  &  K.  26.     (h)  2  E.  &  B.  216. 
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contract.  Such  matters,  therefore,  must  be  rejected  from  the  con- 
sideration of  the  question.  If  carriers  are  to  be  liable  in  such  a  case 
as  this,  the  exercise  of  a  sound  judgment  would  not  suffice,  but  they 
ought  to  be  gifted  also  with  a  spirit  of  prophecy.  « I  have  always 
rmderstood,"  said  Patteson,  J.,  in  Jlelly  v.  Partingtmi  (a),  "  that  the 
special  damage  must  be  the  natural  result  of  the  thing  done."  That 
sentence  presents  the  true  test.  The  Court  of  Queen's  Bench  acted 
upon  that  rule  in  FoxaU  v.  Barnett  (b).  This  therefore  is  a  question 
of  law,  and  the  jury  ought  to  have  been  told  that  these  damages 
were  too  remote ;  and  that,  in  the  absence  of  the  proof  of  any  other 
damage,  the  plaintiffs  were  entitled  to  nominal  damages  only  :  Tin- 
dallv.  JBell  (c).  Siordetv.Sall  (d)  and  De  Vauxv.  Salvador  (e),  are  in- 
stances of  cases  where  the  Courts  appear  to  have  gone  into  the  op- 
posite extremes — in  the  one  case  of  unduly  favoring  the  carrier,  in 
the  other  of  holding  them  liable  for  results  which  would  appear  too 
remote.  If  the  defendants  should  be  held  responsible  for  the  dam- 
ages awarded  by  the  jury,  they  would  be  in  a  better  position  if  they 
confined  their  business  to  the  conveyance  of  gold.  They  cannot  be 
responsible  for  results  which,  at  the  time  the  goods  are  delivered  for 
carriage,  are  beyond  all  human  foresight.  Suppose  a  manufacturer 
were  to  contract  with  a  coal  merchant  or  mine  owner  for  the  delivery 
of  a  boat  load  of  coals,  no  intimation  being  given  that  the  coals  were 
required  for  immediate  use,  the  vendor  in  that  case  would  not  be 
liable  for  the  stoppage  of  the  vendee's  business  for  want  of  the  article 
which  he  had  failed  to  deliver :  for  the  vendor  has  no  knowledge  that 
the  goods  are  not  to  go  to  the  vendee's  general  stock.  Where  the 
contracting  party  is  shown  to  be  acquainted  with  all  the  consequences 
that  must  of  necessity  follow  from  a  breach  on  his  part  of  the  con- 
tract, it  may  be  reasonable  to  say  that  he  takes  the  risk  of  such  con- 
sequences. If,  as  between  vendor  and  vendee,  this  species  of  liability 
has  no  existence,  a  fortiori  the  carrier  is  not  to  be  burthened  with  it. 
In  cases  of  personal  injury  to  passengers,  the  damage  to  which  the 
sufferer  has  been  held  entitled  is  the  direct  and  immediate  conse- 
quence of  the  wrongful  act. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 
Aldeeson,  B.  We  think  that  there  ought  to  be  a  new  trial  in  this 
case ;  but,  in  so  doing,  we  deem  it  to  be  expedient  and  necessary  to 
state  explicitly  the  rule  which  the  Judge,  at  the  next  trial,  ought,  in 
our  opinion,  to  direct  the  jury  to  be  governed  by  when  they  estimate 
the  damages. 

la\  5  B.  &  Ad.  651.  (6)  2  E.  &  B.  928.  (c)  11  M.  &  W.  232. 

(d)  4  Bing.  607.  (e)  4  A.  &  E.  420. 
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It  is,  indeed,  of  the  last  importance  that  we  should  do  this  ;  for,  if 
the  jury  are  left  without  any  definite  rule  to  guide  them,  it  will,  in 
such  cases  as  these,  manifestly  lead  to  the  greatest  iujustice.  The 
Courts  have  done  this  on  several  occasions  ;  and  in  Blake  v.  Midland 
Bailway  Company  (a),  the  Court  granted  a  new  trial  on  this  very 
ground,  that  the  rule  had  not  been  definitely  laid  down  to  the  jury  by 
the  learned  Judge  at  Nisi  Prius. 

"There  are  certain  established  rules,"  this  Court  says,  in  Aiders. 
KeigMey  (b),  "  according  to  which  the  jury  ought  to  find."  And  the 
Court,  in  that  case,  adds  :  "  and  here  there  is  a  clear  rule,  that  the 
amount  which  would  have  been  received  if  the  contract  had  been  kept 
is  the  measure  of  damages  if  the  contract  is  broken." 

Now  we  think  the  proper  rule  ia  such  a  case  as  the  present  is  this : 
— Where  two  parties  have  made  a  contract  which  one  of  them  has 
broken,  the  damages  which  the  other  party  ought  to  receive  in  respect 
of  such  breach  of  contract  should  be  such  as  may  fairly  and  reason- 
ably be  considered  either  arising  naturally,  i.  e.,accordiag  to  the  usual 
course  of  things,  from  such  breach  of  contract  itself,  or  such  as  may 
reasonably  be  supposed  to  have  been  iathe  contemplation  of  both  par- 
ties, at  the  time  they  made  the  contract,  as  the  probable  result  of  the 
breach  of  it.  Now,  if  the  special  circumstances  under  which  the  con- 
tract was  actually  made  were  communicated  by  the  plaintiffs  to  the 
defendants,  and  thus  known  to  both  parties,  the  damages  resulting 
from  the  breach  of  such  a  contract,  which  they  would  reasonably  con- 
template, would  be  the  amount  of  injury  which  would  ordinarily  fol- 
low from  a  breach  of  contract  under  these  special  circumstances  so 
known  and  commimicated.  But,  on  the  other  hand,  if  these  special 
circumstances  were  wholly  unknown  to  the  party  breaking  the  con- 
tract, he,  at  the  most,  could  only  be  supposed  to  have  had  in  his  con- 
templation the  amount  of  injury  which  would  arise  generally,  and  in 
the  great  multitude  of  cases  not  affected  by  any  special  circumstances, 
from  such  a  breach  of  contract.  For,  had  the  special  circumstances 
been  known,  the  parties  might  have  specially  provided  for  the  breach 
of  contract  by  special  terms  as  to  the  damages  in  that  case  ;  and  of 
this  advantage  it  would  bie  very  unjust  to  deprive  them.  Now  the 
above  principles  are  those  by  which  we  think  the  jury  ought  to  be 
guided  in  estimating  the  damages  arising  out  of  any  breach  of  con- 
tract. It  is  said,  that  other  cases,  such  as  breaches  of  contract  in  the 
non-payment  of  money,  or  in  the  not  making  a  good  title  to  land,  are 
to  be  treated  as  exceptions  from  this,  and  as  governed  by  a  conven- 
tional rule.  But  as,  in  such  cases,  both  parties  must  be  supposed  to  be 
cognisant  of  that  well-known  rule,  these  cases  may,  we  think,  be  more 
properly  classed  under  the  rule  above  enunciated  as  to  cases  under 

(a)  21  L.  J.,  Q.  B.  237.  (6)  15  M.  &  W.  117. 
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known  special  circumstances,  because  there  both  parties  may  reason- 
ably be  presumed  to  contemplate  the  estimation  of  the  amount  of 
damages  according  to  the  conventional  rule.  Now,  in  the  present  case 
if  we  are  to  apply  the  principles  above  laid  down,  we  find  that  the 
only  circumstances  here  communicated  by  the  plaintiffs  to  the  defend- 
ants at  the  time  the  contract  was  made,  were,  that  the  article  to  be 
carried  was  the  broken  shaft  of  a  mill,  and  that  the  plaintiffs  were 
the  millers  of  that  mill.  But  how  do  these  circumstances  show  rea- 
sonably that  the  profits  of  the  mill  must  be  stopped  by  an  unreason- 
able delay  in  the  delivery  of  the  broken  shaft  by  the  carrier  to  the 
third  person  ?  Suppose  the  plauxtiffs  had  another  shaft  in  their  pos- 
session put  up  or  putting  up  at  the  time,  and  that  they  only  wished 
to  send  back  the  broken  shaft  to  the  engineer  who  made  it ;  it  is  clear 
that  this  would  be  quite  consistent  with  the  above  circumstances,  and 
yet  the  unreasonable  delay  in  the  delivery  would  have  no  effect  upon 
the  intermediate  profits  of  the  mill.  Or,  again,  suppose  that,  at  the 
time  of  the  delivery  to  the  carrier,  the  machinery  of  the  mill  had  been 
in  other  respects  defective,  then,  also,  the  same  results  would  follow. 
Here  it  is  true  that  the  shaft  was  actually  sent  back  to  serve  as  a 
model  for  a  new  one,  and  that  the  want  of  a  new  one  was  the  only 
cause  of  the  stoppage  of  the  mill,  and  that  the  loss  of  profits  really 
arose  from  not  sending  down  the  new  shaft  in  proper  time,  and  that 
this  arose  from  the  delay  in  delivering  the  broken  one  to  serve  as  a 
model.  But  it  is  obvious  that,  in  the  great  multitude  of  cases  of  mill- 
ers sending  off  broken  shafts  to  third  persons  by  a  carrier  under  or- 
dinary circumstances,  such  consequences  would  not,  in  all  probability, 
have  occurred ;  and  these  special  circumstances  were  here  never  com- 
municated by  the  plaintiffs  to  the  defendants.  It  follows,  therefore, 
that  the  loss  of  profits  here  cannot  reasonably  be  considered  such  a 
consequence  of  the  breach  of  contract  as  could  have  been  fairly  and 
reasonably  contemplated  by  both  the  parties  when  they  made  this 
contract.  For  such  loss  would  neither  have  flowed  naturally  from  the 
breach  of  this  contract  in  the  great  multitude  of  such  cases  occurring 
under  ordinary  circumstances,  nor  were  the  special  circumstances 
which,  perhaps,  would  have  made  it  a  reasonable  and  natural  conse- 
quence of  such  breach  of  contract,  communicated  to  or  known  by  the 
defendants.  The  Judge  ought,  therefore,  to  have  told  the  jury  that, 
upon  the  facts  then  before  them,  they  ought  not  to  take  the  loss  of 
profits  into  consideration  at  all  in  estimating  the  damages.  There 
must  therefore  be  a  new  trial  in  this  case. 

Hule  absolute. 
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COLLEN  V.  MARY  WRIGHT,  ROBERT  JOHN  WRIGHT  Airo 
ADi\jyi  TAYLOR  the  Younger,  Executrix  and  Executors  of 
ROBERT  WRIGHT. 

In  the  Queen's  Bench,  Januaet  27, 1857. 

[Reported,  in  7  Ellis  &  Blackburn,  301.] 

In  the  Exchequeb  Chambee,  Novembee  30,  1857. 

[Beported  in  8  Ellis  &  Blackburn,  647.] 

This  was  an  action  brought  to  recover  damages.  By  consent,  and 
by  order  of  Coleridge,  J.,  a  case,  in  substance  as  follows,  was  stated 
for  the  opinion  of  the  Court,  under  The  Common  Law  Procedure  Act, 
1852,  sect.  46. 

In  the  beginning  of  the  year  1853,  the  plaintiflE  was  desirous  of 
obtaining  a  lease  of  a  farm  situated  ia  Soham  Fen  in  the  county  of 
Cambridge,  belonging  to  William  Dunn  Gardner,  of  Fordham  Abbey, 
in  the  county  of  Cambridge,  Esquire,  then  about  to  become  imoccupied. 
Robert  Wright,  the  testator,  was  a  land  agent  and  valuer  residing  at 
Norwich ;  and,  up  to  within  a  short  time  before  the  plaintiff's  applica- 
tion to  him  hereinafter  mentioned,  had  had  the  management  of  the 
property  of  the  said  W.  D.  Gardner  in  and  near  Soham.  The  plaintilf, 
beUeving  the  testator  Wright  stUl  to  have  the  management  of  the 
said  property,  and  to  be  the  general  agent  of  Gardner  for  the  letting 
of  the  same,  including  the  said  farm  in  Soham  Fen,  applied  to  the 
testator  Wright,  as  the  supposed  agent  of  Gardner,  for  a  lease  thereof. 
And,  after  some  negotiation  between  them,  on  21st  April,  1853,  an 
agreement  in  writing  was  prepared  by  the  testator  Wright,  and  signed 
by  him  as  the  agent  of  Gardner,  and  by  the  plaintiflE ;  and  which 
agreement  is  as  follows : 

"  Terms  for  letting  a  farm  on  Soham  Fen,  containing  "  &c.  «  Term 
12i  years  from  Lady  Day  last ;  rent  350^.,  to  be  paid  quarterly ;  land- 
lord to  pay  the  tithe  rent  charge  and  drainage  taxes ;  landlord  to  put 
buUdings,  gates  and  posts  in  repair ;  and  tenant  afterwards  to  keep 
them  in  repair,  being  allowed  rough  timber ;  tenant  to  pay  for  the 
muck  and  straw  upon  the  farm  by  valuation.  All  the  other  conditions 
to  be  the  same  as  on  the  lease  under  which  John  Hazlewood  Burgess 
now  holds  the  said  farm.  Landlord  to  allow  tenant  25Z.  of  the  first 
half  year's  rent.  We  agree  to  the  above  conditions,  this  21st  of  April 
1853.  Robert  Wright,  agent  to  William  Dunn  Gardner,  Esquire. 
John  CoUen." 

It  was  further  agreed,  between  the    plaintiff  and  the  testator 
Wright,  that  an  agreement,  stating  in  detail  the  terms  referred  to  in 
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the  above  agreement,  should  be  prepared  without  delay,  and  be  signed 
by  the  parties.  And,  on  22nd  April,  1853,  the  plaintiff,  on  the  faith 
of  the  signature  of  the  said  agreement  by  the  testator  Wright  as  above 
set  forth,  took  possession  of  the  farm  in  question. 

On  31st  May,  1853,  the  plaintiff  met  testator  Robert  Wright  by  the 
appointment  of  the  letter.  And  an  agreement  in  writing,  which  the 
testator  Wright  had  brought  with  him,  was  then  produced  by  him, 
and  was  signed  by  him  and  the  plaiatiflE,  and  is  as  follows  (omitting  such 
parts  as  relate  only  to  the  mode  of  cultivating  the  farm,  and  the  re- 
pairs to  be  done  to  the  premises) :  "  Proposals  for  letting  a  farm 
situate  in  the  parish  of  Soham"  &c,  (description  of  premises). 
«  Lease  to  be  for  twelve  and  a  half  years  from  the  25th  day  of  March, 
1853,  at  the  yearly  rent  of  350?.  with  usual  exceptions,  and  with  usual 
clause  of  reentry  on  non-payment  of  rent,  bankruptcy,  insolvency, 
non-performance  of  covenants,  or  on  parting  with  the  possession  of 
the  premises  without  lessor's  consent ;  and  other  usual  and  proper 
covenants.  Lessee  is  to  covenant  to  pay  the  rent  quarterly,  to  pay  all 
parochial  and  other  rates  and  taxes,  except  the  land  tax,  landlord's 
property  tax,  tithe  rent  charges  and  drainage  taxes.  And  it  is  also 
hereby  agreed,  by  the  said  parties,  that  a  lease  and  unstamped  copy 
thereof  shall  be  forthwith  prepared  of  these  premises,  agreeably  to 
these  proposals,  by  lessor's  attorney,  at  their  joint  expense,  and  to 
execute  the  same  when  tendered  for  that  purpose.  Witness  our 
hands,  this  31st  day  of  May,  1853.  Robert  Wright,  agent  to  Wil- 
liam Dunn  Gardner,  Esquire,  lessor.  John  CoUen.  Witness  Thomas 
Hustwick." 

The  said  agreement  was  signed  by  the  testator  Wright  in  the 
manner  above  set  forth. 

On  1st  June,  1853,  a  valuation  of  the  straw  and  muck  on  the  farm 
was  made  in  accordance  with  the  said  agreement ;  and  the  amount 
thereof  was  paid  by  plaintiff  to  Robert  John  Wright,  the  son  and 
partner  of  the  testator  Wright,  and  was  by  the  said  Robert  John 
Wright  paid  into  the  bank  of  Messrs.  Eaton  &  Hammond,  the  bankers 
of  Gardner,  to  the  credit  of  Gardner's  account  there.  The  plaintiff, 
after  he  took  possession  of  the  farm,  and  before  September,  1853, 
relying  upon  the  said  agreement,  and  behevLng  that  the  testator 
Wright  had  authority  to  make  and  sign  the  same  as  agent  of  Gardner, 
and  that  the  lease  would  be  granted  in  accordance  therewith,  expended 
a  considerable  sum  of  money  ia  the  cultivation  and  improvement  of 
the  farm. 

On  16th  November,  1853,  plaintiff  was  informed,  as  was  the  fact, 
that  Gardner  refused  to  sign  the  said  lease  on  the  groimd  that  the 
testator  Wright  was  not  authorized  to  let  the  farm  for  12J  years  or 
on  the  terms  set  forth  in  the  said  agreement.    And  plaintiff,  shortly 
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afterwards,  believing  tliat  the  testator  Wright  was  duly  authorized 
by  Gardner  to  sign  the  said  agreement  as  his  agent,  and  on  his  behalf, 
instituted  a  suit  in  the  Court  of  Chancery  against  Gardner  for  the 
specific  performance  of  the  said  contract,  and  for  a  decree  that  Gardner 
might  execute  and  deliver  to  plaintiEf  a  lease  according  to  the  terms 
thereof ;  which  suit  came  on  to  be  heard  on  29th  February,  1856, 
before  the  Master  of  the  Rolls ;  and  judgment  was  pronounced  therein 
that  plaintiff's  bill  should  be  dismissed  without  costs,  upon  the  ground 
that  the  testator  "Wright  had  no  authority  from  Gardner  to  sign  the 
said  agreement  as  his  agent,  or  on  his  behalf. 

After  the  suit  had  been  commenced,  and  Gardner  had  put  in  his 
answers  to  the  plaintiff's  biU  therein,  from  which  it  appeared  that 
Gardner  defended  the  suit  upon  the  ground  that  the  testator  Wright 
had  no  authority  from  him  to  sign  the  said  agreements  as  his  agent, 
the  plaintiff,  on  7th  AprU,  1855,  and  before  the  hearing  of  the  said 
suit,  caused  the  testator  Wright  to  be  served  with  a  notice  of  which 
the  following  is  a  copy. 

"  To  Mr.  Robert  Wright,  of  Norwich,  Land  Agent. 

"Whereas  you,  assuming  to  act  as  agent  for  William  Dunn  Gardner, 
Esq.,  on  the  21st  day  of  April  and  the  31st  day  of  May,  in  the  year  of 
our  Lord,  1853,  signed  two  several  agreements  with  Mr.  John  CoUen, 
dated  respectively  on  the  above  named  days,  for  letting  to  the  said 
John  Collen  a  certain  farm  situate  in,"  &c.,  "  belonging  to  the  said  W. 
D.  Gardner,  for  the  term  of  twelve  years  and  a  half,  from  Lady  Day, 
1853,  at  the  rent  of  350^. ;  and  whereas  the  said  W.  D.  Gardner  has 
refused  to  execute  a  lease  of  the  said  farm  for  the  said  term  of  twelve 
years  and  a  half,  pursuant  to  the  said  agreement,  and  the  said  John 
Collen  has  instituted  a  suit  in  the  Court  of  Chancery  against  the  said 
W.  D.  Gardner  to  compel  a  specific  performance  of  the  said  agree- 
ments, and  which  the  said  W.  D.  Gardner  defends  upon  the  ground 
that  you  had  no  authority  whatever  from  him,  the  said  W.  D.  Gard- 
ner, to  sign  the  said  agreements  as  his  agent :  Now  therefore  take 
notice  that  the  said  John  Collen  will  proceed  with  the  said  suit  at 
your  risk  and  expense,  unless,  within  one  week  from  the  receipt  hereof, 
you  require  the  said  John  Collen,  by  writing  under  your  hand,  not 
further  to  proceed  with  the  same.  And,  further,  take  notice  that,  in 
the  event  of  the  bill  in  the  said  suit  being  dismissed  on  the  ground  of 
your  not  having  had  authority  to  sign  the  said  agreements  or  to  let 
the  said  farm  for  the  term  of  years  therein  mentioned,  or  of  your  re- 
quiring the  said  John  Collen  not  further  to  proceed  with  the  said  suit, 
the  said  John  Collen  will  commence  an  action  against  you  to  recover 
from  you  the  damages  sustained  or  to  be  sustained  by  him  by  reason 
of  your  not  having  had  authority  to  sign  the  said  agreements  as  agent 
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for  the  said  "W.  D.  Gardner,  and  also  the  costs  and  charges  sustained 
and  incurred  by  the  said  John  Collen  in  prosecuting  the  said  suit. 
"  Dated  this  seventh  day  of  April,  1855. 

"  Thomas  Hustwick,  attorney  for  the 
above  named  John  Collen." 

The  said  Thomas  Hustwick,  in  answer  to  the  said  notice,  received 
the  following  letter : 

"  Sir,  We  beg  on  the  part  of  Mr.  Wright,  who  has  consulted  us  rel- 
ative to  the  notice  which  you  served  upon  him  on  Saturday  last,  to 
apprise  you,  on  behalf  of  Mr.  Collen,  that  Mr.  Wright  will  resist  any 
attempt  on  the  part  of  Mr.  Collen  to  saddle  him  with  the  risk  and  ex- 
pense of  the  suit  in  Chancery  mentioned  in  such  notice.  The  suit  was 
instituted  by  Mr.  Collen  at  his  own  risk  and  expense,  and  for  his  own 
purposes,  without  Mr.  Wright's  privity  or  sanction  :  and  it  has  been 
carried  on  by  Mr.  CoUen's  solicitor  without  Mr.  Wright's  consent  or 
concurrence.  We  have  also  to  inform  you  that  Mr.  Wright  will 
defend  all  actions,  if  any,  which  Mr.  Collen  may  bring  against  him  for 
the  purposes  mentioned  in  the  said  notice. 

«  We  are.  Sir,  yours  obediently,  Adam  Clemt.  Taylor. 

"  Norwich,  April  11th,  1855. 
"  Thomas  Hustwick,  Esq.,  Solr.,  Soham." 

For  the  purposes  of  this  action  it  is  to  be  taken  as  admitted  that 
the  testator  Wright  was  not  authorized  by  Gardner  to  sign  the  said 
agreements,  or  either  of  them,  as  his  agent  or  on  his  behalf,  or  to  let 
the  said  farm  for  the  period  or  on  the  terms  specified  in  the  said  agree- 
ments ;  and  that  neither  of  the  said  agreements  was  in  law  binding 
upon  Gardner.  The  testator  Wright,  however,  bona  fide  believed,  at 
the  time  when  he  signed  the  said  agreements,  that  he  was  so  autho- 
rized. The  plaintiff  has  always  been  willing  to  perform  the  said  con- 
tract on  his  part,  and  has  done  all  things  which  it  was  necessary  for 
him  to  do  in  order  to  entitle  him  to  have  the  same  performed. 

The  testator  Wright  died  in  January,  1856,  leaving  the  defendants 
his  executrix  and  executors.  And,  on  or  about  22nd  March,  1856, 
plaintiff  received  from  Gardner  a  notice  to  quit  the  said  farm  on  29th 
September  next,  or  at  the  expiration  of  the  current  year  of  his  tenancy. 
And  the  plaintiff  has  since  quitted  the  said  farm  in  pursuance  of  such 
notice. 

It  is  agreed  that  the  Court  shall  be  at  liberty  to  draw  such  inferences 
from  the  facts  above  stated  as  a  jury  might  have  drawn ;  and  that,  in 
the  event  of  the  opinion  of  the  Court  upon  the  first  of  the  questions 
raised  being  in  the  plaintiff's  favor,  the  amomit  of  the  damages  to  be 
received  by  him  shall  be  ascertained,  in  accordance  with  the  judgment 
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of  the  Court  upon  the  second  question,  by  an  arbitrator,  to  be  named 
by  the  parties,  or,  in  default  of  their  agreeing,  to  be  named  by  one  of 
the  Judges  of  the  Court. 

The  questions  for  the  opinion  of  the  Court  are : 

1st.  Whether  the  plaintiff  is  entitled  to  maiatain  an  action  against 
the  defendants,  as  executrix  and  executors  of  the  said  Robert  Wright, 
to  recover  damages. 

2nd.  Whether,  if  so,  the  whole  of  the  damages  sustained  by  the 
plaintifif,  including  his  costs  of  the  said  suit  in  Chancery,  can  be  re- 
covered, or,  if  some  of  such  damages  and  costs  only  can  be  recovered, 
which  of  them,  and  to  what  extent,  without  regard,  however,  to  the 
exact  amount. 

If  the  Court  shall  be  of  opinion  upon  the  first  question  in  the  af- 
firmative, judgment  is  to  be  entered  up  for  the  plaintiff  for  such 
amount  of  damages  as  shall  be  awarded  by  the  arbitrator  in  accord- 
ance with  the  decision  of  the  Court  upon  the  second  question,  with 
costs  of  suit.  If  the  Court  shall  be  of  opinion  upon  the  first  question 
in  the  negative,  judgment  of  nolle  prosequi,  with  cost  of  defence,  shall 
be  entered  up  for  the  defendants. 

G'Malley,  for  the  plaintiff.  The  testator  was  liable,  although  he 
acted  with  perfect  bona  fides ;  the  facts  were  within  his  knowledge. 
There  is  clearly  no  remedy  against  the  alleged  principal :  and  it  is 
reasonable  that  the  party  making  the  mistake  should  answer  for  the 
consequences.  The  agent  cannot  indeed  be  treated  exactly  as  principal 
in  the  contract  itself ;  I^ewis  v.  Nicholson  (a) ;  any  more  than  a  man 
undertaking  that  J.  S.  should  marry  A.  would  be  Uable  to  an  action  for 
not  himself  marrying  A.  if  J.  S.  had  not  authorized  the  undertaking. 
But  in  the  case  cited  Lord  Campbell,  C.  J.  expressed  his  opinion  that 
the  agents  were  "  personally  contracting  that  they  had  authority  to 
make  a  contract  binding  the  assignees  "  (the  alleged  principals).  And 
Wightman,  J.,  said :  "  I  am  strongly  inclined  to  think  that  there  is 
in  such  cases  an  implied  undertaking  by  the  agent  that  he  has  the 
authority  to  bind  his  principal  which  he  assumes  to  have.  Certainly, 
if  there  is  fraud,  he  would  be  answerable  personally  in  an  action  on 
the  case ;  if  there  is  such  an  implied  undertaking,  he  is  liable  person- 
ally in  an  action  of  assumpsit  whether  there  be  fraud  or  not."  [Loed 
Campbell,  C.  J.  And,  in  addition  to  this  you  are  perhaps  entitled  to 
insist  on  the  principle  that  the  representation  of  the  testator  having 
been  acted  on,  he  was  not  entitled  to  deny  its  truth.]  In  RandeU  v 
Trimen  {b)  the  declaration  alleged  that  defendant  falsely  and  fraud- 
ulently represented  that  he  was  authorized  to  make  a  contract  for  A., 
upon  which  representation  plaintiffs  acted,  and  furnished  materials ; 
and  A.  refused  to  pay  ;  and  plaintiffs,  suing  A.,  failed  and  had  to  pay 
(o)  18  Q.  B.  503.  (6)  18  Com.  B.  786. 
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A's  costs :  the  Judge  told  the  jury  that,  if  the  defendant  made  the 
representation  and  it  was  untrue,  the  plaintiffs  were  entitled  to  recover 
from  him  the  price  of  the  materials  and  the  costs  of  the  action ;  and 
the  Court  of  Common  Pleas  discharged  a  rule  for  a  new  trial,  holding 
that  the  defendant  was  Uable  though  he  believed  the  representation  to 
be  true.  Then  as  to  the  damages.  The  case  last  cited  is  decisive  in 
favor  of  the  plaintiff,  so  far  as  regards  the  costs  of  the  Chancery  suit. 
[Crompton,  J.  It  seems  to  be  a  question  for  the  jury,  whether  it  was 
reasonable  for  the  plaintiff  to  institute  the  suit.]  The  Court  here  has 
the  functions  of  a  jury.  The  case  is  not  like  Maiden  v.  Fysan  (a) 
where  the  Court  of  Chancery  gave  no  costs  to  the  plaintiff  in  a  suit 
where  the  bill  was  dismissed  on  the  ground  that  the  defendant  was 
unable  to  comply  with  the  contract,  of  which  plaintiff  claimed  the 
specific  performance,  the  plaintiff  himself  having  insisted  on  the  in- 
ability. As  to  the  loss  of  the  bargain :  in  RoMnson  v.  Harman  (b)  it 
was  held  that  a  party,  who  engaged  to  grant  a  valid  lease,  having  full 
knowledge  that  he  could  not  do  so,  was  liable  to  answer  for  the  value 
of  the  bargain.  There  Parke,  B.,  said  :  "  the  rule  of  the  common  law 
is,  that  where  a  party  sustains  a  loss  by  reason  of  a  breach  of  contract, 
he  is,  so  far  as  money  can  do  it,  to  be  placed  in  the  same  situation 
with  respect  to  damages,  as  if  the  contract  had  been  performed." 
The  sale  of  real  estate  is  indeed,  as  there  pointed  out,  an  exception  to 
this  rule,  because  the  contract  for  the  sale  is  merely  conditional  on 
the  vendor  having  a  good  title.  There  can  be  no  question  as  to  the 
plaintiff's  right  to  be  reimbursed  the  money  which  he  laid  out  in  con- 
sequence of  his  being  misled  by  the  testator. 

Horace  Loyd,  contra.  Banddl  v.  Trimen  (c)  does  not  really  militate 
against  the  defendants.  It  was  common  to  bring  an  action  for  a  false 
representation  fraudulently  made.  Then  it  was  held  that  the  action 
also  lay  where  there  was  no  bad  motive.  But,  from  PolhiU  v.  Walter 
{d)  downwards,  including  Collins  v.  JEvans  (e)  and  Ormrod  v.  Huth 
(/),  it  has  been  held  that,  where  the  party  making  the  representation 
bona  fide  and  reasonably  believed  in  its  truth,  no  action  lies.  [Ceomp. 
TON,  J.  I  was  counsel  for  the  defendants  in  Ormrod  y.  Huth  (/), 
and  was  in  much  dread  that  the  jury  might  be  asked  whether  the 
defendant  had  actually  promised,  which  I  beheved  the  jury  would 
have  found.]  Can  the  testator  here  be  said  to  have  contracted  for 
any  fact  but  that  of  his  own  belief?  [Ceompton,  J.  He  would 
hardly  have  made  a  representation  of  his  mere  behef  to  the  plaintiff.] 
That  is  as  natural  an  inference,  from  his  conduct  in  acting  as  agent, 
as  an  inference  of  his  actually  undertaking  that  he  was  so.    Then,  as 

(a)  11  Q.  B.  292.        (6)  1  Exch.  850.        (c)  18  Com.  B.  786.         (d)  3  B.  &  Ad.  114. 
(e)  5  Q.  B.  820,  in  Exch.  Ch.,  reversing  the  judgment  of  Q.  B.,  in  Evans  v.  Col- 
lins, 5  Q.  B.  804.  (/)  14  M.  &  W.  651. 
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to  the  damages,  assuming  the  liability.  [The  Court  suggested  that 
the  plaintiff  should  abandon  the  claim  of  damages  in  respect  of  the 
loss  of  the  bargain,  and  that  the  defendants  should  admit,  on  the  as- 
sumption of  their  liability,  the  claim  of  damages  in  respect  of  the 
money  laid  out ;  the  counsel  assented  to  this.]  The  question  then  is 
as  to  the  expenses  of  the  Chancery  suit.  [Ceompton,  J.  Is  not  that 
a  question  for  us,  as  jurymen,  whether  those  expenses  were  a  natural 
consequence  of  the  misrepresentation  ?] 

LoED  Campbell,  C.  J.  There  can  be  no  doubt  that  the  testator  as- 
serted that  he  had  authority  to  let  the  property  on  the  terms  to  which 
he  agreed.  That  is  a  promise  and  warranty.  Might  he  not  then 
have  been  sued  on  the  warranty,  although  he  believed  it  to  be  true  ? 
If  he  induced  the  plaintiff  to  act  upon  it,  he  was  bound.  It  is  broken, 
since  the  testator  had  not  authority.  A  lawful  promise  having  been 
broken,  why  should  there  not  be  an  action  upon  it,  although  there  has 
been  no  bad  faith  ?  I  should  clearly  be  of  opinion  that  such  action 
lay,  even  without  the  authority  of  Bandell  v.  Trimen  (a).  But  that 
case  is  an  express  authority.  There  the  question  which  the  Court 
had  to  decide  was.  Whether  the  action  was  maintainable  in  the 
absence  of  fraud  ?  I  always  thought  the  notion  of  suing  the  agent  as 
principal  absurd :  the  illustration,  which  Mr.  O'Malley  suggested,  of 
a  promise  that  an  alleged  principal  should  marry  shows  this.  But,  if 
a  man  describes  himself  as  agent,  when  he  is  not  so,  he  must  pay  for 
the  damage  occasioned  by  the  breach  of  warranty.  Whether  the 
plaintiflE  could  recover  against  the  testator  all  that  he  might  have 
recovered  against  the  principal  had  there  been  the  alleged  authority, 
I  do  not  say.  Mr.  O'Malley  having  abandoned  one  claim  and  Mr- 
Loyd  having  admitted  another,  we  are  to  consider  whether  the  plaintiff 
is  entitled  to  recover  in  respect  of  the  expenses  of  the  Chancery  suit. 
I  think  he  is.  He  acted  as  a  reasonable  man  would  who  gave  faith 
to  the  representation  that  a  contract  had  been  made  by  the  alleged 
principal:  he  required  that  that  contract  should  be  specifically 
performed.  The  case  cannot  differ  from  that  of  a  sale  of  goods  by  a 
party  alleging  himself  to  be  broker.  The  purchaser  says  that  the 
alleged  broker's  contract  is  broken,  because  he  had  no  authority  to 
sell.  If,  before  the  action  was  brought,  the  alleged  broker  had  ex- 
plained the  mistake,  the  purchaser  could  not  have  recovered  damages 
incurred  by  subsequently  prosecuting  the  action.  But,  if  the  asser- 
tion was  made  and  never  retracted,  I  could  not  blame  him  for  bring- 
ing the  action.  If  the  purchaser  could  not  know  that  the  alleged 
broker  had  no  authority  to  make  the  contract,  the  loss  arising  from 
the  action  seems  to  me  naturally  to  result  from  the  allegation.  I  can- 
not distinguish  the  case  of  such  an  action  from  the  case  of  a  bill  for 

(a)  18  Com.  B.  786. 
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specific  performance  filed  in  the  belief  that  the  contract  was  author- 
ized on  the  part  of  the  alleged  principal. 

(CoLEBiDGE,  J.,  was  abscnt.) 

WiGHTMAN,  J.  If  a  man  makes  a  contract  as  agent  he  does  prom- 
ise that  he  is  what  he  represents  himself  to  be,  and  he  must  answer 
for  any  damage  which  directly  results  from  confidence  being  given  to 
the  representation.  There  can  be  no  doubt  that  in  the  present  case 
the  testator  did  represent  himself  to  be  agent  for  William  Dunn 
Gardner :  he  thought  he  had  Gardner's  authority  for  making  the 
lease ;  but  he  had  not.  He  became  answerable  for  the  consequences. 
As  to  the  amount  of  the  damages :  no  doubt,  if  the  action  lies  at  all, 
the  testator  would  be  liable  to  the  expenses  which  the  plaiatiff  in- 
curred in  the  management  of  the  farm.  I  own  that  some  question 
may  be  made  as  to  the  Chancery  suit.  It  may  be  a  question  whether 
the  plaintiff  ought  not  to  have  given  notice  that  he  was  going  to  com- 
mence the  suit,  and  that  this  would  be  at  the  risk  of  the  expense  fall- 
ing upon  the  property  of  the  testator.  But  I  assume  that  the  testa- 
tor did  persist  in  asserting  his  authority  to  the  last ;  and  then  it  was 
reasonable  that  the  plaintiff,  believing  the  assertion,  should  claim  a 
specific  performance. 

Ckompton,  J.  I  am  of  the  same  opinion.  The  first  question  is, 
Whether  an  action  lies  on  the  contract  of  a  person  representing  him- 
self to  have  authority,  there  being  good  consideration  for  such  con- 
tract. When  the  contract  is  written,  the  question  is  for  the  Court ; 
when  it  is  not  written,  the  question  is  for  the  jury.  Here  we  have  a 
written  document  in  which  the  testator  states  himself  to  be  agent. 
It  never  was  doubted  that  an  action  would  lie  on  such  contract.  I 
agree  that  an  action  for  deceit  would  not  lie,  since  there  is  no  mala 
fides :  all  the  cases  agree  as  to  that.  But  there  clearly  was  a  contract 
on  which  the  action  would  lie  :  and  this  reduces  the  question  to  one  of 
amount  of  damages.  As  to  the  money  laid  out  on  the  farm,  it  is  con- 
ceded that  this  is  recoverable.  As  to  the  loss  of  the  bargain,  the 
plaintiff's  counsel  did  not  insist  upon  damage  for  that,  and  wisely ;  it 
is  too  vague  a  claim.  I  have  most  doubt  as  to  the  Chancery  suit. 
The  plaintiff,  supposing  the  bargain  duly  made,  would  have  a  right  to 
bring  an  action  for  its  non- performance,  or  to  institute  a  suit  for  spe- 
cific performance :  and  the  damage  resulting  from  such  proceedings 
seems  not  too  remote.  Yet  circumstances  vary  so  much  that  it  may 
often  be  rash  to  commence  proceedings  without  warning  to  the  party 
who  is  said  to  be  ultimately  liable  to  the  expense  in  case  of  failure. 
Still  I  do  not  think  it  can  be  said  that  the  complaining  party  is  always 
bound  to  go,  in  the  first  instance,  to  the  alleged  agent  to  inquire :  nor 
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would  this  have  been  of  any  use  in  the  present  case,  where  the  alleged 
agent  did  not  know  that  he  had  not  authority.    The  facts  that  we 
have  before  us  do  not  appear  to  me  to  show  want  of  caution :  so  I 
should  say  as  a  juryman ;  and  I  should  give  damages  accordingly. 
Judgment  for  tM  plaintiff,  for  the  damages  incurred  in 

the  cultivation  of  the  farm  and  the  prosecution  of 

the  Chancery  suit  (a). 

An  appeal  from  the  above  decision  was  brought  by  the  defendants. 
Phipson,  argued  for  the  appellants,  defendants  below. 
G'MaUey  for  the  respondent,  plaintiff  below. 

Cur.  adv.  vult. 

There  being  a  difference  of  opinion  on  the  Bench,  separate  judg- 
ments were  delivered. 

WrLLBS,  J.,  delivered  the  following  judgment,  in  which  Pollock, 
C.  B.,  Williams,  J.,  and  Bramwell,  Watson  and  ChanneU,  Bs.,  con- 
curred. 

It  appears  to  me  that  the  judgment  of  the  Court  of  Queen's  Bench 
ought  in  all  respects  to  be  afllrmed.  I  am  of  opinion  that  a  person, 
who  induces  another  to  contract  with  him  as  the  agent  of  a  third 
party  by  an  unqualified  assertion  of  his  being  authorized  to  act  as 
such  agent,  is  answerable  to  the  person  who  so  contracts  for  any  dam- 
ages which  he  may  sustain  by  reason  of  the  assertion  of  authority  be- 
ing untrue.  This  is  not  the  case  of  a  bare  misstatement  by  a  person 
not  bound  by  any  duty  to  give  information.  The  fact  that  the  pro- 
fessed agent  honestly  thinks  that  he  has  authority  affects  the  moral 
character  of  his  act ;  but  his  moral  innocence,  so  far  as  the  person 
whom  he  has  induced  to  contract  is  concerned,  in  no  way  aids  such 
person  or  alleviates  the  inconvenience  and  damage  which  he  sustains. 
The  obligation  arising  in  such  a  case  is  well  expressed  by  saying  that 
a  person  professing  to  contract  as  agent  for  another,  impliedly,  if  not 
expressly,  undertakes  to  or  promises  the  person  who  enters  into  such 
contract,  upon  the  faith  of  the  professed  agent  being  duly  authorized, 
that  the  authority  which  he  professes  to  have  does  in  point  of  fact 
exist.  The  fact  of  entering  into  the  transaction  with  the  professed 
agent,  as  such,  is  good  consideration  for  the  promise.  Indeed  the 
contract  would  be  binding  upon  the  person  dealing  with  the  professed 
agent  if  the  alleged  principal  were  to  ratify  the  act  of  the  latter.  This 
was,  in  effect,  the  view  taken  by  the  Court  of  Queen's  Bench,  and  to 
which  I  adhere.  With  respect  to  the  amount  of  damages,  I  retain 
the  opinion  thrown  out  in  the  course  of  the  argument,  that  all 
the  expenses  sought  to  be  recovered  were  occasioned  by  the  assertion 

(a)  See  Mr.  Smith's  note,  in  2  Lea.  Ca.  297  (4tli  ed.),  to  Thompson  v.  Davenport, 
(9  B.  &  0.  78). 
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of  authority  made  at  the  time  of  the  contract  being  continued  and 
persisted  in  by  the  defendant's  testator  and  bona  fide  acted  upon  by 
the  plaintiff.  That  assertion  was  never  withdrawn,  not  even  in  the 
letter  of  the  11th  April,  1855,  in  answer  to  the  plaintiff's  notice  to  the 
defendant's  testator,  long  after  the  proceedings  in  Chancery  had  com- 
menced and  whilst  they  were  in  full  progress.  I  am  therefore  of 
opmion  that  the  judgment  of  the  Queen's  Bench  was  right,  and  that 
it  ought  to  be  affirmed. 

Judgment  affirmed  (a). 


LILLEY  V.  DOUBLEDAY. 
In  the  High  Couet  of  Jitstioe,  Jxtn-e  28,  1881. 
[Beported  in  Law  Reports,  7  Queen's  Bench  Division,  510.] 

Motion  to  enter  judgment  for  the  plaintiff  pursuant  to  the  findings 
of  the  jury.  A  rule  for  a  new  trial,  on  the  ground  that  the  findings 
were  wrong,  was  disposed  of  in  the  course  of  the  argument.  The 
action  was  to  recover  the  value  of  certain  drapery  goods  warehoused 
by  the  defendant  for  the  plaintiff,  which  were  destroyed  by  fire.  The 
contract  was  that  the  goods  should  be  deposited  at  the  defendant's 
repository  at  Kingsland  Road,  but  a  portion  of  them  were  deposited 
by  the  defendant  elsewhere,  and  a  fire  occurring  they  were  destroyed. 
The  plaintiff  had  insured  the  goods,  giving  Kingsland  Road  as  the 
place  where  they  were  deposited,  and  in  consequence  lost  the  benefit 
of  the  insurance. 

Murphy,  Q.C.,  and  C.  E.  Jones,  for  the  plaintifif,  contended  that 
there  had  been  a  conversion  of  the  goods  by  the  defendant,  which 
entitled  the  plaintiff  to  recover  their  value,  and  further  that,  the  con- 
tract being  to  keep  the  goods  at  Kingsland  Road,  and  that  contract 
having  been  broken,  the  defendant  took  the  risk  of  the  loss  of  the 
goods  on  him,  and  was  liable  for  their  value  :  Davis  v.  Garrett  {b). 

Addison,  Q.C.,  and  J.  JR.  Dunlop  Hill,  for  the  defendant,  contended 
that  there  had  been  no  conversion,  and  that  there  having  been  no 
intention  to  convert  the  goods  to  the  defendant's  use  and  nothing  to 
change  their  quaUty,  the  defendant  would  only  be  liable  in  case  he 
did  not  use  reasonable  care  as  a  warehouseman  :  Fouldes  v.  Willough- 
hy  (c);  that  the  damages  claimed  would  be  too  remote  within  the  rule 
of  Hadley  v.  Baxendale  {d),  as  not  being  in  the  contemplation  of  the 

(o)  The  judgment  of  Cockburn,  C.  J,,  who  differed  from  the  majority  of  the  Court, 
is  omitted.    Ed. 

(6)  6  Bing.  716.  (c)  8  M.  &  W.  540.  (d)  9  Ex.  341. 
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parties,  and  that  ITobbs  v.  London  and  South  Western  Hy.  Go.  (a)  was 
an  authority  in  favor  of  the  defendant.  They  also  referred  to  Heald 
V.  Carey  (6);  Glynn  v.  East  and  West  India  Dock  Co.  (c);  British 
Columbia  Saw  Mill  Co.  v.  Nettleship  (d). 

Gkove,  J.  I  think  the  plaintiff  is  entitled  to  judgment.  It  seems 
to  me  impossible  to  get  over  this  point,  that  by  the  finding  of  the  jury 
there  has  been  a  breach  of  contract.  The  defendant  was  entrusted 
with  the  goods  for  a  particular  purpose  and  to  keep  them  in  a  par- 
ticular place.  He  took  them  to  another,  and  must  be  responsible  for 
what  took  place  there.  The  only  exception  I  see  to  this  general  rule, 
is  where  the  destruction  of  the  goods  must  take  place  as  inevitably  at 
one  place  as  at  the  other.  If  a  bailee  elects  to  deal  with  the  property 
entrusted  to  him  in  a  way  not  authorized  by  the  bailor,  he  takes  upon 
himself  the  risks  of  so  doiag,  except  where  the  risk  is  independent  of 
his  acts  and  inherent  in  the  property  itself.  That  proposition  is  fully 
supported  by  the  case  of  Davis  v.  Garrett  (e),  which  contains  very 
little  that  is  not  applicable  to  this  case.  It  was  argued  that  that  case 
was  decided  on  the  ground  that  the  defendant  was  a  common  carrier, 
but  that  is  not  the  ground  of  the  judgment  of  Tindal,  C.  J.,  who 
decided  that  as  the  loss  had  happened  while  the  wrongful  act  of  the 
defendant  was  in  operation  and  was  attributable  to  his  wrongfiil  act, 
he  could  not  set  up  as  an  answer  to  the  action  the  bare  possibility  of 
the  loss  if  his  wrongful  act  had  never  been  done,  and  he  illustrated  the 
case  by  saying  that  a  defendant  who  had  by  mistake  forwarded  a 
parcel  by  the  wrong  conveyance,  if  a  loss  had  thereby  ensued,  would 
imdoubtedly  be  Uable.  I  do  not  give  any  opinion  whether  what  was 
done  here  amounted  to  a  conversion,  but  I  base  my  judgment  on  the 
fact  that  the  defendant  broke  his  contract,  by  dealing  with  the  sub- 
ject-matter in  a  manner  different  from  that  in  which  he  contracted  to 
deal  with  it.  The  only  case  that  would  have  made  me  hesitate  is 
Hobbs  V.  London  and  South  Western  My.  Co.  (a),  and  that  we  are  told 
has  some  doubt  thrown  on  it  in  a  recent  case  in  the  Court  of  Appeal 
(/),  at  all  events  the  doubt  induced  by  the  former  case  is  not  strong 
enough  to  make  me  alter  the  opinion  I  have  expressed  on  this  one. 
There  will,  therefore,  be  judgment  for  the  plaintiff. 

LiNDLEY,  J.  I  am  of  the  same  opinion.  The  plaintiff  gave  his 
goods  to  the  defendant  to  be  warehoused  at  a  particular  place,  the 
defendant  warehoused  them  elsewhere,  where,  without  any  particular 
negligence  on  his  part,  they  were  destroyed.  The  consequence  is 
that  the  plaintiff  has  a  cause  of  action  and  is  entitled  to  damages. 
The  question  is,  what  damages  ?    Hadley  v.  Baxendale  (y)  is  wide  of 

(a)  Law  Rep.  10  Q.B.  111.  (6)  11  C.  B.  977.  (c)  6  Q.  B.  D.  475. 

(d)  Law  Rep.  3  C.  P.  499.  (e)  6  Bing.  716. 

(/)  WMahun.  v.  Field,iq,.  B.  D.  p.  591.  {y)  9  Exch.  341. 
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the  mark,  because  the  question  here  is  whether  the  defendant  was 
responsible  for  the  goods,  and  if  so  the  damages  must  be  their  value. 
Then,  it  is  further  said  that  the  defendant  was  responsible  only  for 
want  of  reasonable  care,  but  is  that  so  when  he  has  departed  from 
his  authority  in  deahng  with  the  goods  ?  I  give  no  opinion  whether 
there  is  a  conversion  of  the  goods  ;  the  question  is,  what  answer  has 
the  defendant  to  the  plaintiff  who  asks  for  them  back.  Can  he  say 
he  will  neither  return  the  goods  nor  pay  their  value  ?  I  think  he  can- 
not. The  reasoning  in  Davis  v.  Garrett  (a)  is  applicable  to  this  case, 
and  Burrows  v.  March  Gas  and  Coke  Go.  (J)  shows  that  the  damage 
is  not  too  remote. 

Stephen,  J.,  concurred : 

Judgment  for  the  plaintiff. 

(a)  6  Bing.  716.  (6)  Law  Kep.  5  Ex.  67;  on  appeal,  Law  Kep.7  Es.  96. 
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ASSIGNMENT  OF  CONTEACTS. 


Section  I. — Assignment  of  Contracts  by  Act  ob  Ageeembnt 
OF  THE  Parties.* 
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An  assignment  of  the  rights  or  liabilities  arising  out  of  contracts 
may  occur : — by  act  or  agreement  of  the  parties  ; — by  the  assignment 
of  estates  in  land  to  which  covenants  are  annexed; — by  marriage 
operating  upon  the  contracts  of  the  wife ; — by  the  death  of  one  of  the 
parties  transferring  the  estate  of  the  deceased  to  his  representatives  ; 
— ^by  bankruptcy — ^which  modes  of  assignment  will  be  treated  in  order 
in  the  following  sections. 

Contracts  not  assignable  at  common  law. — By  the  common  law 
a  chose  in  action,  under  which  class  of  rights  is  included  the  right 
arising  from  a  contract,  and  the  right  of  action  for  the  breach  of  a 
contract,  is,  in  general,  not  assignable  by  the  party  entitled  (a). 

Assignment  of  contracts  in  equity. — The  rights  arisiag  out  of 
a  contract  are,  in  efEect,  assignable  in  equity ;  an  equitable  assignment 
of  a  chose  in  action  being  in  the  nature  of  a  declaration  of  trust  by 
the  party  having  the  legal  right,  and  an  agreement  on  his  part  to  per- 
mit the  assignee  to  make  use  of  his  name  to  enforce  it  (b). 

A  court  of  equity  will  decree  specific  performance  of  a  contract  in 
favor  of  an  assignee  of  the  benefit  of  it.  Thus,  the  assignee  of  a  con- 
tract for  the  purchase  of  land  may  obtain  specific  performance  against 
the  vendor  (e).  So,  the  assignee  of  an  agreement  for  a  lease  may  en- 
force the  granting  of  the  lease  ;  but  the  lessor  is  entitled  to  have  the 


(a)  Co.  Lit.  214  a  ;  232  6  ;  2  Black- 
stone's  Com.  442 ;  Lampet'a  Case,  10  Co. 
48  a  ;  Parker  v.  Wise,  6  M.  &  S.  239 ; 
FairUe  v.  Derrfon,  8  B.  &  C.  395 ;  Thomp- 
son V.  Dommy,  14  M.  &  W.  403 ;  Jones 
V.    Carter,   8  Q.  B.   134;  Wetherell  v. 


Langston,  1  Ex.  634,  643. 

(6)  Butler's  note  to  Co.  Lit.  232  6  ; 
Row  V.  Dawson,  1  Ves.  sen.  331 ;  2  White 
&  Tudor,  L.  C,  3rd  ed.  667. 

(c)  Nelthorpe  v.  Holgate,  1  Coll.  0.  0. 
203. 


(1146) 


*  Oh.  VI,  Sect.  I,  Leake. 
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covenants  executed  by  the  person  with  whom  the  original  agreement 
was  made  (a) ;  he  cannot,  in  general,  object  that  that  person  has  be- 
come insolvent  (b).  If  the  lease  agreed  for  is  to  be  subject  to  a  pro- 
viso agaiast  assignment,  the  assignee  of  the  agreement  cannot  enforce 
it  against  the  lessor  (c). 

Contracts  in  which  the  personal  acts  and  qualities  of  one  of  the  con- 
tracting parties  form  a  material  ingredient  are,  in  general,  not  assign- 
able ;  thus,  a  contract  by  a  publisher  with  an  author  to  pubUsh  a 
work  was  held  not  assignable  by  the  publisher  to  another,  without  the 
consent  of  the  author,  in  consequence  of  the  personal  trust  placed  in 
the  publisher  by  the  author  (d). 

A  mere  offer  of  a  contract  made  to  a  person,  before  acceptance,  is 
not  assignable  even  in  equity  (e). 

In  equity  the  assignee  may  sue  in  his  own  name,  and  enforce  the 
contract  directly  against  the  other  contracting  party,  making  him,  as 
well  as  the  assignor,  if  necessary,  a  party  to  the  bill  (/).  But  a  court 
of  equity  will  not  entertain  a  suit  by  the  assignee  of  a  debt,  where  he 
can  enforce  it  at  law  in  the  name  of  the  assignor,  tmless  there  are  spe- 
cial circumstances  obstructive  of  the  right  of  the  assignee,  which  the 
courts  of  law  are  not  adequate  to  remove  (g). 

A  court  of  equity  will  not  assist  an  assignee  of  a  chose  in  action  im- 
less  the  assignment  was  made  upon  a  valid  consideration  (h). 

Form  of  equitable  assignments.— An  equitable  assignment  may 
be  made  without  any  deed  or  writing,  by  any  words  or  acts  showing 
a  clear  intention  to  assign  («).  An  order  made  by  a  creditor  upon  his 
debtor  to  pay  the  whole  or  a  portion  of  the  debt  to  another  would 
amount  in  equity  to  an  assignment  of  the  debt  to  the  person  in  whose 
favor  it  is  made  and  to  whom  it  is  given.  A  trust  would  thereby  be 
created  in  favor  of  the  equitable  assignee  of  the  fund,  and  would  con- 
stitute an  equitable  lien  upon  it  (J).     Such  an  order  made  in  writing 

(a)  CrosUe  v.  Tooke,  1  M.  &  K.  431 ;  Williams,  3  Y.  &  C.  Ex.  462,  466 ;  Roae 

Morgan  v.  Rhodes,  1 M.  &  K.  435 ;  Dow-  v.  CHarlie,  1  Y.  &  0.  C.  534. 

ell  V.  Dew,  1  T.  &  C.  C.  345 ;  and  see  (h)  Edwards  v.  Jones,  1  My.  &   Or. 

O'HerUhy  v.  Hedges,  1  Soh.  &  Lef.  123.  226 ;  M'Fadden  v.  Jenkyns,  1  Hare,  458, 

(6)   Orosbiey.  Tooke,  swpra.  461;  and  the  cases  there  cited. 

(c)  Weatherall  v.  Geering,  12  Ves.  504 ;  (i)  Bow  v.  Dawson,  1  Ves.  sen.  331 ; 

see  BucMand  v.  Papillon,  L.  Eep.  1  Eq.  2  White  &  Tudor,  L.  C,  3rd  ed.  667 ; 

477  ■  35  L  J.  C.  387 ;  1  Weekly  Notes,  Howell  v.  Maclvers,  i  T.  R.  690 ;  Heath 

377 '  V.  Hall,  4  Taunt.  326 ;  Tibbits  v.  Oeorge, 

Id)  Stevens  v.  Benning,  IK.  &  J.  168 ;  5  A.  &  E.  107 ;  Story,  Eq.  Jur.  §  1047. 

24  L.  J.  C.  153 ;  see  per  Lord  Abinger,  (j )  Story,  Eq.  Jur.  §  1044,  and  au- 

C.  B.,  Gibson  v.  CamUhers,  8  M.  &  W.  thorities  there  cited;  Yeates  v.  Groves, 

321,  343.  1   ^^s-   i"°-   280 ;    Ex  p.    Alderson,   1 

(e)  Meyndl  v.  Su/rtees,  3  Sm.  &  Giff.  Madd.  53;  Exp.  South,  3  Swanst.  392; 
101,  117.  -^**  ^-  Morris,  4  Sim.  607 ;  Bum  v.  Car- 

(f)  Story,  Eq.  Jur.  1057 ;  Nelthorpey.  valho,  4  My.  &  Cr.  690,  702 ;  Rodic^  v. 
Holgate,  1  Coll.  0.  C.  203,  217.  Gandell,  1  De  G.  M.  &  G.  763 ;  Bell  v. 

(g)  Story,  Eq.  Jur.  §  1057  a  ;  Hmri-  London  and  North-Westem  By.  Co.,  15 
mond  V.  Messenger,  9  Sim.  327 ;  Keys  v.  Beav.  548. 
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might  constitute  a  bUl  of  exchange  and  require  a  stamp ;  without  which 
it  would  be  inadmissible  in  evidence  (a).  An  order  made  on  a  debtor 
to  pay  the  debt  to  a  third  person,  but  not  communicated  to  the  latter, 
is  inoperative  until  acted  upon  by  the  debtor,  and  may  be  revoked  (b). 

Notice  of  assignment. — The  assignment  is  complete,  as  between 
the  assignee  and  the  assignor,  without  any  notice  to  the  debtor ;  but 
the  assignment  is  not  complete  as  against  the  debtor  until  notice  (c). 
This  notice  need  not  be  given  m  any  lormal  manner,  or  with  tne  ex- 
press purpose  of  completing  the  assignment ;  notice  ot  the  assignment, 
however  acquired,  being  sufficient  to  affect  the  debtor  with  the  trust. 
and  the  manner  or  purpose  of  giving  or  obtaining  the  notice  being  im- 
material (d).  Notice  to  one  of  several  joint  debtors  or  co-trustees  is. 
in  general,  sufficient,  so  long  as  he  continues  a  joint  debtor  or  trustee 
(fi);  unless  the  one  having  notice  is  himself  the  assignor  (/).  Mere 
notice  to  the  debtor,  without  concurrence  or  consent  on  his  part,  is 
sufficient  to  effect  an  assignment  of  the  debt  m  equity  5  after  notice 
of  the  assignment  he  cannot  refuse  to  be  bound  by  it  (g). 

Until  the  title  of  the  assignee  is  perfected  by  notice  to  the  debtor 
of  the  assignment,  a  subsequent  assignee  may  acquire  a  priority  of 
right  by  giving  prior  notice  of  his  assignment,  or  the  debt  may  be 
discharged  by  a  bond  fide  payment  to  the  original  creditor  (A) .  As 
the  debtor  would  be  justified  in  paying  to,  or  to  the  order  of,  the  as- 
signor before  notice,  the  debt  or  contract  is  held  to  remain  until  such 
notice  in  the  order  and  disposition  ot  the  assignor  with  tbc  consent  of 
the  assignee,  so  that  in  case  of  his  bankruptcy  it  would  pass  to  his 
assignees  under  the  statute  (i).  After  notice  to  the  debtor,  the  debt 
is  no  longer  in  the  order  and  disposition  of  the  assignor,  and  nis  as- 
signees in  bankruptcy  acquire  no  claim  (/).  Notice  of  an  assignment 
of  a  debt  or  fund  given  to  the  debtor  or  trustee,  before  the  money  is 


(o)  Pott  V.  Lomaft,  6  H.  &  N.  529 ;  30  an  v.  Smith,  26  L.  J.  C.  8 ;  Belcher  v. 

L.  3.  Ex.  210 ;  Hutchinson  v.  Heyworth,  Campbell,  8  Q.  B.  1, 11 ;  BeU  v.  London 

9A.  &E.375;  Hamilton  v.  SpoUisvioode,  and  North-WeBtem  By.  Co.,  15  Beav. 

4  Ex.  200;  and  see  M'Gowan  v.  Smith,  648. 

26  L.  J.  C.  8.  (h)  Story,  Eq.  Jur.  §  1057 ;  Dearie  v. 

(6)  Scott  V.   Porcher,    3  Mer.   ^652 ;  Hall,  3  Russ.  1 ;  Loveridge  v.  Cooper,  3 

Morrell  v.  Woottm,  16  Beav.  197.  Kuss.  30 ;  see   Watts  v.  Porter,  3  E.  & 

(c)  Story,  Eq.  Jur.  §  1057.  B.  743;  23  L.  J.  Q.  B.  345. 

(d)  Smith  V.  Smith,  2  C.  &  M.  231 ;  (i)  12  &  13  Vict.  c.  106,  s.  125 ;  Byall 
Meuxv.  Bell,  1  Hare,  73;  Edma/rdav.  v.  Rcmles,  1  Ves.  sen.  348;  2  White  & 
Scott,  1  M.  &  G.  962 ;  2  Scott,  N.  B.  Tudor,  L.  C.  3rd  ed.670 ;  Dean  v.  James, 
266 ;  TihUta  v.  George,  5  A.  &  E.  107.  1  A.  &  E.  809  {a)  ;  Buck  v.  Lee,  1  A.  & 

(e)  Smith,  v.  Smith,  2  C.  &  M.  231 ;  E.  804 ;  Belcher  v.  Campbell,  8  Q.  B.  1 ; 
Meux  V.  BeU,  1  Hare,  73 ;  Timaon  v.  Edwards  v.  Martin,  L.  R.  1  Eq.  121 ; 
Bamebottom,  2  Keen,  35.  35  L.  J.  C.  186 ;  Leea  v.  WliiteUty,  L.  R. 

(/)  Browne  v.  Savage,  4Drewry,  635 ;  2  Eq.  143 ;  35  L.  J.  C.  412. 

Willee  V.  OreenhHl,  29  Beav.  376.  ( j)   Crowfoot  v.  Oumey,  9  Bing.  372 ; 

(jf)  TibWe  V.  George,  supra;  MQow-  Hutchinson  v.  Heyworth,  9  A.  &  E.  375. 
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actually  due,  or  the  relation  of  trustee  is  created,  is  ineffectual  to 
give  priority  over  a  previous  assignment  (a). 

Assignee  takes  subject  to  equities. — The  assignee  of  a  chose  in 
action  also  takes  it  subject  to  all  the  equities  of  the  debtor  or  trustee 
against  the  assignor,  existing  at  the  time  of  the  assignment ;  as  a  right 
of  set-oft'  agamst  the  debt  (6).  If  a  person  takes  a  negotiable  instru- 
ment which  is  transferable  by  indorsement  only,  without  that  formal- 
ity, he  is  in  the  position  merely  of  an  equitable  assignee,  and  is  affect- 
ed with  ail  the  equities  which  attached  ito  the  instrument  in  the  hands 
of  the  assignor  (c).  Where  the  assignee  of  a  debt  gave  notice  of  his 
claim  to  the  debtor  and  demanded  payment,  but  the  assignor  disputed 
the  alleged  assignment,  it  was  held  that  the  debtor  was  justified  in 
paying  his  original  creditor,  until  the  assignee  obtained  an  injunc- 
tion {d). 

Equitable  assignment  of  contracts  recognized  in  law— The 
courts  of  law  recognize  the  validity  of  equitable  assignments  of  con- 
tracts for  many  purposes.  An  assignment  of  a  chose  in  action  has 
always  been  held  a  good  consideration  for  a  promise  (e).  Thus,  the 
benefit  of  a  contract  may  be  sold,  and  the  assignment  of  the  con- 
tract forms  a  valid  consideration  for  a  promise  to  pay  the  price, 
which  may  be  recovered  in  an  action  at  law  (/).  The  forbearance  by 
tne  assignee  of  a  bond  to  sue  the  obligor  is  a  good  consideration  for 
a  promise  by  the  obligor,  on  which  the  assignee  may  maintain  an 
action  m  his  own  name  (g). 

After  the  assignment  of  a  contract  the  assignor  may  maintain 
an  action  on  the  contract  as  trustee  for  the  assignee  and  for  his  bene- 
fit ;  tnus,  the  assignor  of  a  ship,  together  with  a  policy  of  insurance 
upon  it,  may  sue  upon  the  policy  as  trustee  for  the  assignee,  although 
he  retains  no  interest  in  the  ship  or  the  policy  (A).  If,  after  an  as- 
signment of  the  beneficial  interest  in  the  contract  to  the  assignee, 
the  assignor  becomes  bankrupt,  the  contract  does  not  pass  to  his  as- 
signees in  bankruptcy,  who  take  only  his  beneficial  estate ;  but  the 
right  of  action  remains  vested  in  him  as  trustee  for  the  benefit  of  the 
assignee  (i).  In  such  action,  a  plea  of  the  plaintiff's  bankruptcy 
would  be  met  by  a  replication  that  before  the  bankruptcy  he  had 
assigned  the  debt,  and  that  the  defendant  had  notice  of  the  assign- 

(a)  Bwller  v.  Plunkett,  1  Johns.  &  H.  (e)  Per  BuUer,  J.,  Master  v.  Miller,  4 

441;  30  L.  J.  0.  641;    Webster  v.  Wi>l>-  T.  K.  340,  341. 

8ter,  31  Beav.  393;  31  L.   J.   C.  655;  (/)  Price  v.  Seaman,  4  B.  &  C.  525; 

Somerset  v.  Cox,  33  Beav.  634;  33  L.  J.  see  Kintrea  v.  Preston,  1  H.  &N.  357; 

C.  490.  25  L.  J.  Ex.  287. 

(6    Story,  Eq.  Jur.  §  1047 ;  Ryall  v.  (g)  Morton  v.  Bum,  7  A.  &  E.    19 ; 

Bowles,  2  White  &  Tudor,  L.  C.  3rd  ed.  and  see  Forth  v.  Stanton,  1  Wms.  Saund. 

670,  736.  210. 

(c)  Whistler  v.  Forsfer,  14  0.  B.  N.  S.  (h)  Powles  v.  Innes,  11  M.  &  W.  10. 
248 ;  32  L.  J.  C.  P.  161.  (i)  Winch  v.  Keeley,  1  T.  R.  619. 

(d)  ApUn  V.  Gates,  30  L.  J.  0.  6. 
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ment  (a).  So,  after  such  an  assignment  the  assignees  in  bankruptcy 
cannot  maintain  an  action  upon  the  contract  assigned,  even  for  the 
benefit  of  the  assignee  of  the  contract  (b) ;  and  an  action  by  the  as- 
signees would  be  met  by  a  plea  that  the  bankrupt  had  assigned  away 
the  debt  before  the  bankruptcy  (c).  Notice  of  the  assignment  to  the 
debtor  before  the  bankruptcy  would  be  necessary  to  complete  the  title 
of  the  assignee  as  against  the  assignees  of  the  bankrupt  assignor,  for 
until  such  notice  was  given  the  debt  would  remain  in  the  order  and 
disposition  of  the  bankrupt,  and  his  assignees  in  bankruptcy  would 
become  entitled. 

In  an  action  brought  in  the  name  of  the  assignor  of  a  contract,  as 
trustee  for  and  for  the  benefit  of  the  assignee,  the  courts  of  law  will 
protect  the  rights  of  the  assignee  and  prevent  collusion  between  the 
assignor  and  the  debtor  to  defeat  those  rights ;  thus,  if  the  assignor 
after  assignment  of  the  debt,  in  collusion  with  the  debtor  to  defeat 
the  right  of  the  assignee,  executes  a  release  to  the  debtor,  or  accepts 
payment  from  him,  the  Court  will  not  allow  such  release  or  payment 
to  be  pleaded  (d). 

May  be  pleaded  on  equitable  gronnds. — Formerly  in  such  action 
the  assignee  could  only  apply  to  the  summary  jurisdiction  of  the 
Court  to  protect  his  equitable  rights  against  the  legal  rights  of  the 
parties  to  the  action,  and  could  not  assert  his  rights  upon  the  record 
(e).  But  since  the  C.  L.  P.  Act,  1854, 17  &  18  Vict.  c.  125,  s.  83-86, 
has  admitted  pleadings  on  equitable  grounds,  the  rights  of  the  as- 
signee, who  is  the  real  plaintiff,  may  also  be  asserted  upon  the  record, 
where  there  is  the  opportunity ;  thus,  to  an  action  brought  for  the 
benefit  of  the  assignee  of  a  contract  in  the  name  of  the  assignor,  to 
which  the  defendant  pleaded  a  discharge  by  the  plaintiff  before  breach, 
and  also  payment,  it  was  held  to  constitute  a  good  replication  on 
equitable  grounds  that  the  discharge  was  given,  and  the  payment 
made,  after  notice  to  the  defendant  of  the  assignment,  and  with  the 
intention  of  defrauding  the  assignee  (/).  So,  if  the  assignor  attempts 
to  recover  the  debt  for  his  own  benefit,  the  debtor  may  assert  the 
rights  of  the  assignee ;  thus,  to  an  action  for  a  debt  it  is  a  good  plea 

(a)  Dangerfield  v.  Thomas,  9  A.  &  E.  see  Inndl  v.  Newman,  4  B.  &  Aid.  419 ; 

292 ;  D'Arnay  v.  Chesneau,  13  M.  &  W.  Barker  v.  Richardson,  1  Y.  &   J.  362 ; 

796;   CaatelU  v.  BodcHngton,  1  E.  &  B.  Phillips    v.    Clageit,  11   M.   &  W.   84; 

66,  879;  Monk  y.  Sharp,  2  H.  <fcN.  540;  Rawstome  v.  Gandell,  15  M.  &  W.  304. 

27  L.  J.  Ex.  29.  (e)  lb.   and  see  Scholey  v.  Meams,  7 

(6)   Carpenter  v.  Mamell,  3  B.  &  P.  East,  148, 153 ;  Alner  v.  George,  1  Camp. 

40.  392 ;  Bauerman  v.   Radenius,   7  T.  B. 

(c)  Leslie  v.  Guthrie,  1  Bing.  N.  C.  663 ;  2  Smith's  L.  C.  5th  ed.  342. 

697 ;  see  Pott  v.  Lomas,  6  H.  <fc  N.  529 ;  (/)  De  Pothmier  v.  De  Mattos,  E.  B. 

30  L.  J.  Ex.  210.  &  E.  461 ;  27  L.  J.  Q.  B.  260. 

(d)  Legh  v.  Legh,  1  B.  &  P.  447 ;  and 
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on  equitable  grounds,  that  the  plaintiff  had  assigned  the  debt  to  a 
third  party,  who  gave  notice  of  the  assignment  to  the  defendant,  and 
that  the  assignor  was  not  suing  for  the  benefit  of  the  assignee,  or  with 
his  consent  (a). 

It  was  also  formerly  held  that  the  debtor,  when  sued  at  law  by  the  as- 
signor for  the  benefit  of  the  assignee,  could  not  plead  that  the  assignee 
was  the  real  plaintiff,  for  the  purpose  of  claiming  a  set-off  against  him 
(b) ;  nor  could  a  defendant  plead  a  set-off  in  respect  of  a  debt  of  the 
plaintifif  which  had  been  assigned  to  him  (c).  But  since  the  admission 
of  pleadings  on  equitable  grounds,  under  the  C.  L.  P.  Act,  1860,  as 
above  mentioned,  it  has  been  decided  that  a  defendant  may  plead,  on 
equitable  grounds,  a  set-off  in  respect  of  a  debt  due  from  the  plaintiff 
to  a  trustee  for  the  defendant  (d) ;  therefore  it  seems  probable  that  a 
defendant  would  be  allowed  to  plead  on  equitable  grounds  a  set-off  in 
respect  of  a  debt  due  to  him  from  the  person  for  whose  benefit  the 
nominal  plaintiff  is  suing  as  trustee. 

Assignment  of  debt  by  agreement  of  all  the  parties- — The  as- 
signment of  a  debt  may  be  effected  in  law,  so  as  to  give  a  right  of 
action  to  the  assignee,  by  means  of  a  binding  agreement  between  the 
assignor,  the  assignee,  and  the  debtor,  to  the  effect  that  the  debt  shall 
be  discharged  as  against  the  assignor  or  original  creditor,  and  a  new 
liability  created  for  the  debt  in  favor  of  the  assignee.  Such  an  as- 
signment frequently  takes  place  for  the  purpose  of  the  assignor  pay- 
ing a  debt  due  from  himself  to  the  assignee,  which  case  has  been  put 
thus :  "  Suppose  A.  owes  B.  £100,  and  B.  owes  C.  £100,  and  the 
three  meet,  and  it  is  agreed  between  them  that  A.  shall  pay  C.  the 
£100  ;  B.'s  debt  is  extinguished,  and  C.  may  recover  that  sum  against 
A.  (e)."  Where  a  similar  relation  existed  between  A.,  B.,  and  C,  and  at 
A.'s  request  C.  charged  B.'s  debt  to  A.,  in  an  account  sent  in  to  him,  it 
was  held  that  this  was  not  sufficient  to  show  that  C.  had  discharged 
B.,  or  that  A.  had  rendered  himself  liable  to  C.  for  B.'s  debt  (/).  In 
a  similar  relation  between  the  parties,  it  was  agreed  between  A.  and 
B.,  that  A.,  instead  of  paying  B.,  should  pay  B.'s  debt  to  C. ;  it  was 
held  that  C,  being  no  party  to  this  agreement,  acquired  no  right  of 
action  against  A.  (gr).  So,  where  B.  sued  A.,  and  A.  pleaded  that,  at 
request  of  B.,  he  agreed  with  C.  to  pay  him  instead  of  B.,  the  plea 
was  held  bad  as  not  showing  that  B.'s  debt  to  C.  was  discharged  (h). 

(a)  Jeffa  v.  Day,  L.  Rep.  1  Q.  B.  372 ;  Baker,  31  L.  J.  C.  P.  177;  Agra  ami 

35  L.  J.  Q.  B.  99.  Masterman's  Bank  v.  Leighlon,  36  L.  J. 

(6)  Kberg  v.  Bowden,  8  Ex.  852 ;  over-  Ex.  33;  L.  Rep.  2  Ex.  56. 

ruling  Bottomky    v.    Brook,   cited    in  (e)  Per  Buller,  J.,  Tatloek  v.  Harris, 

Winch  V.  EeeUy,  1  T.  R.  619,  621,  and  3  T.  R.  174,  180. 

Rvdge  v.  Birch,  ib.  622.  (/)   Cwrnn  v.  Chadley,  3  B.  &  C.  591. 

(c)  Wake  v.  Tinkler,  16  East,  36.  (g)  Price  v.  Easton,  4  B.  &  Ad.  433. 

(d)  Cochrane  v.  Oreen,  9  C.  B.  N.  S.  (^)   Cochrane  v.  Green,  9  C.  B.  N.  S. 
448 ;  30  L.  J.  C.  P.  97 ;  and  see  Elkin  v.  448 ;  30  L.  J.  0.  P.  97. 
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Under  such  assignment  as  is  above  described,  whereby  the  debtor 
undertakes  to  become  liable  to  the  assignee  instead  of  the  assignor,  the 
assignee  can  sue  the  debtor  only  as,  and  when,  the  assignor  might  have 
sued  him ;  thus,  where  the  creditor  of  the  defendant  assigned  his  debt 
to  the  plaintiff,  and  the  defendant  agreed  to  the  assignment  and  im- 
dertook  to  pay  it  to  the  plaintiff,  but  it  appeared  that  the  debt  was 
one  payable  by  instalments  upon  the  completion  of  certain  building 
works  by  the  creditor,  who  had  not  yet  entitled  himself  to  recover  it, 
it  was  held  that  the  plaintiff  was  not  entitled  to  recover  (a).  So,  if 
the  assignment  of  the  debt  is  made  conditionally,  or  if  the  debtor 
agrees  to  the  assignment  of  the  debt  only  conditionally,  and  contracts 
with  the  assignee  to  pay  it  only  upon  certain  conditions,  the  assignee 
is  entitled  accordingly,  and  can  recover  against  the  debtor  only  upon 
the  conditions  being  satisfied,  and  when  the  debt  has  thereby  become 
absolute  (5). 

Consideration  of  the  agreement.— The  hability  of  the  debtor  to 
the  assignee  at  law,  being  founded  upon  a  new  contract,  and  not  on 
mere  notice  of  the  assignment  as  in  equity,  there  must  be  a  sufficient 
consideration  to  support  the  promise  of  the  debtor  to  pay  the  assignee ; 
for  imless  made  upon  some  valid  consideration  such  promise  would 
not  be  binding  (c).  If,  as  in  the  case  above  supposed,  A.  owes  B. 
£100,  and  B.  owes  C.  £100,  and  it  is  agreed  between  them  that  A. 
shall  pay  C.  the  £100,  and  that  B's  debt  shall  be  discharged,  the  dis- 
charge of  B.  by  C.  is  the  consideration  for  the  promise  by  A.  to  pay 
C. ;  so,  forbearance  by  the  assignee  to  sue  the  assignor  for  a  debt,  or 
giving  additional  time  or  credit  to  the  assignor  would  constitute  a 
sufficient  consideration  to  support  the  agreement  of  the  parties  (d). 

Assignment  of  money  received. — Where  the  debtor  is  indebted 
to  the  assignor  for  money  received  to  his  use,  the  assent  of  the  debtor 
to  the  assignment  of  the  whole,  or  a  certain  amount  of  the  debt,  ex- 
pressed to  the  assignee,  operates  as  an  effectual  appropriation  of  the 
money  to  the  use  of  the  assignee,  and  entitles  the  assignee  to  recover 
such  money  from  the  debtor  as  received  for  his  use  (e).  But  where 
the  debt  assigned  is  not  a  claim  for  money  received  for  the  use  of  the 

(a)  Fairlie  v.  Denton,  8  B.  &  0.  395.  3  B.  &  C.  842,  856 ;  Hutchinson  v.  Hey- 

Ib)  Wilson  V.  Cowpland,  5  B.  &  Aid.  woHh,  9  A.&E.  375,  403 ;  and  see  Ham- 

228 ;  Hudson  v.  Bilton,  6  E.  &  B.  565 ;  ilton  v.  SpoUiswoode,  4  Ex.  200,  explain- 

26  L.  3.  Q.  B.   27 ;  and  see  Sewell  v.  ed  In  lAversidge  v.  Broadbemt,  supra. 
Raby,  6  M.  &  W.  22 ;  Hamilton  v.  Spot-  (e)  Israel  v.  Douglas,  1  H.  Bl.  239 ;  Wil- 

tiswoode,  4  Ex.  200.  son  v.  Coupland,  5  B.  &  Aid.  228 ;  lAlly 

(c)  lAversidge  v.  Broadbent,  4  H.  &  N.  v.  Hays,  5  A.  &  E.  548 ;  Noble  v.  Na- 
603;  28  L.  J.  Ex.  332.  tional  Discount  Co.,  5  H.  &  N.  225;  29 

(d)  Per  BuUer,  J.,  Tatlock  v.  Harris,  L.  J.  Ex.  210. 
3  T.  R.  174, 180 ;  Wharton  v.  Walker,  4 

B.  &  C.  163, 166 :  Hodgson  v.  Anderson, 


Digitized  by  Microsoft® 


SECT.   I.  BY  ACT   OR  AGREEMENT   OP  THE  PABTIES.        1153 

assignor,  or  is  an  undefined  part  of  a  claim  for  money  so  received,  tlie 
debtor  becomes  liable  to  the  assignee  only  according  to  the  special 
terms  of  the  agreement  in  which  he  promises  to  pay  him  the  debt  (a). 

Order  upon  debtor  to  pay  to  another-— An  order  by  a  creditor 
upon  his  debtor  requiring  him  to  pay  the  whole  or  a  portion  of  the 
debt  to  another  person,  given  by  the  creditor  to  that  person  for  a 
valid  consideration,  would  alone  amount  in  equity  to  an  assignment  of 
the  debt,  and  upon  presentment  or  notice  of  it  to  the  debtor  would 
become  binding  upon  him.  But  in  law,  if  such  order  is  presented, 
the  debtor,  though  justified  in  paying  according  to  the  order,  is  not 
bound  to  do  so  ;  and  until  he  enters  into  a  valid  agreement  with  the 
assignee  to  pay  him,  he  remains  liable  to  the  original  creditor  only, 
who  may  revoke  the  order  before  it  has  been  acted  upon  (b).  After 
the  debtor  has  made  a  valid  engagement  with  the  assignee  to  pay  him 
according  to  the  order,  the  creditor  can  no  longer  revoke  the  order 
(c).  An  order  made  by  the  creditor  on  the  debtor  to  pay  another 
person,  but  not  communicated  to  the  latter,  although  it  may  justify 
the  debtor  in  acting  upon  it,  may  be  revoked,  even  in  equity,  at  any 
time  before  it  is  exe.:uted,  or  some  engagement  is  entered  into  with 
the  third  person  to  execute  it  {d). 

An  order  in  writing  given  by  a  creditor  upon  his  debtor  in  favor  of 
a  third  party  may  amount  to  a  bill  of  exchange,  and  is  then  not 
admissible  in  evidence  without  a  stamp  (e).  The  promise  of  the 
debtor  to  pay  the  debt  to  the  assignee  instead  of  the  assignor,  where 
the  assignment  is  made  in  discharge  of  a  debt  due  from  the  assignor 
to  the  assignee,  does  not  for  that  reason  become  a  promise  to  pay  the 
debt  of  another  within  the  Statute  of  Frauds  (/). 

Assignment  of  liability. — Similarly,  the  liability  for  a  debt, 
though  not  assignable  by  the  act  of  the  debtor  alone,  may  be  effectively 
transferred  by  a  binding  agreement  of  all  the  parties,  to  the  effect  that 
the  original  debtor  should  be  discharged  and  the  new  debtor  accepted 
in  his  place.  Thus,  in  the  case  above  supposed  of  A.  being  indebted 
to  B.  and  B.  to  C,  by  agreement  of  all  the  parties  the  debt  of  B.  to  C. 

(a)  Per  Iiittledale,  J.,    Wharton    v.  8^;  Hutchinson  y.  Heyworth,  9  A.  &'E. 

Walker,  4  B.  &  C.  163,  166;  and   see  375;  Walker  \.  Uostron,  9  M.  &  W.  411; 

I'airlie  v.  Denton,  8  B.  &  C.  395.  Hamilton  v.   Spottiswoode,  4  Ex.  200. 

(6)  Williams  v.  Everett,  14  East,  582;  (d)  Scott   v.    Porcher,  3   Mer.  652; 

Wharton  v.   Walker,  4  B.  &  C.   168;  Morrell  v.  Wootten,  16  Beav.  197. 

Wedlake  v.  Hurley,  1  C.  &  J.  83;  Brind  (e)  Sm,ith  v.  Nightingale,  2  Stark.  375; 

V  Hampshire,  1  M.  &  W.  365;  Malcolm,  Mrbank  v.  Bell,  1  B.  &  Aid.  36;  Jones 

v'  Scott,  5  Ex.  601;  see  S.  C.  3  Mac.  &  v.  Simpson,  2  B.   &  C.   318;    Pott  v. 

G.  29;  Moore  v.  Bushell,  27  L.  J.  Ex.  Lomas,  6  H.  &  N.  529;  30  L.  J.  Ex. 

3;  Liversidge  v.  Broadbent,  4  H.  &  N.  210. 

603;  28  L.  J.  Ex.  332.  (/)  Hodgson  v.  Anderson,  3  B.  &  C. 

(c)    Hodgson  v.  Anderson,  3  3.  &  C.  842. 
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may  be  discharged,  and  A.  may  be  accepted  by  C.  as  debtor  in  his 
place  (a).  A  transfer  of  liability  frequently  occurs  upon  a  change  in 
a  firm  of  partners,  when  the  debts  of  the  old  firm  may,  by  the  agreement 
of  all  the  three  parties, — the  creditor,  the  old  firm,  and  the  new  firm, — 
be  effectually  transferred  to  the  new  firm,  so  as  to  render  the  new  firm 
liable  to  the  creditor  in  substitution  of  the  old  firm,  and  to  discharge 
the  latter  (b).  And  even  when  the  only  change  in  the  firm  is  the 
retirement  of  one  of  the  partners,  the  transfer  may  be  effected,  by  the 
creditor  accepting  the  liability  of  the  continuing  partners  in  discharge 
of  the  original  joint  liability  of  all  (c). 

Contracts  assignable  in  law. — There  are  some  contracts  which  are 
exceptional  to  the  general  rule  of  the  common  law,  and  are  assignable, 
so  that  the  assignee  is  entitled  to  sue  upon  them  in  his  own  name ;  of 
which  the  following  are  instances. 

Bill  of  exchange. — The  contracts  arising  on  bills  of  exchange  are 
an  exception  to  the  general  rule  that  a  contract  is  not  assignable, 
founded  on  the  custom  of  merchants.  (<?).  The  custom  of  merchants 
or  the  law  merchant  is  judicially  ascertained  and  recognized  without 
proof ;  and  evidence  of  particular  usage  of  merchants  is  not  admissible 
to  the  contrary  (e).  By  the  law  merchant  a  bill  of  exchange  made 
payable  to  order  is  assignable  by  indorsement,  so  as  to  vest  the  right 
of  payment  in  the  indorsee  and  entitle  him  to  sue  upon  it ;  a  bill  of 
exchange  made  payable  to  bearer,  or  a  bill  of  exchange  made  payable 
to  order,  and  indorsed  in  blank,  is  assignable  by  mere  delivery,  and 
conveys  the  right  to  the  holder  for  the  time  being ;  unless  a  bill  of 
exchange  is  made  payable  to  order  or  to  bearer,  it  is  not  assignable 

Promissory  notes. — At  common  law  promissory  notes  were  con- 
sidered merely  as  evidence  of  a  debt ;  the  promisee  could  not  sue  upon 
the  promise  therein  contained  without  proof  of  a  consideration  for  the 
promise ;  and  such  instruments  were  not  assignable  within  the  custom 
of  merchants  (^).    By  the  statute  4  Anne,  c.  9,  it  was  enacted  that 

(a)  Per  BuUer,  J.,  Tatlock  v.  Harris,  M.  617;  Thomas  v.  Shillibeer,  1  M.  & 
3  T.  E.  174,  180;  and  see  Ouxon-v.  Chad-       W.  124. 

ley,  3  B.  &  C.  591 ;  Kemp  v.   Watt,  15  (d)  See  Hansard  v.  Robinson,  7  B.  & 

M.  &  W.  672;  Cochrane  v.  Green,  9  C.  C.  90,  94. 

B.  N.  S.  448;  30  L.  J.  0.  P.  97.  (e)  Edie  v.  East  India  Co.,  2  Burr. 

(b)  Hart  v.  Alexander,  2  M.  &  W.  1216;  Barnett  v.  Brandao,  6  M.  &  G. 
484;  and  see  Bolfe  v.  Flower,  L.  Rep.  1  680,  665;  Brandao  v.  Barnett,  3  C.  B. 
P.  C.  27.  519,  530,  535. 

(c)  Thompson  v.  Percival,  5  B.  &  Ad.  m  Byles  on  Bills,  9th  ed.  p.  80,  142. 
925;  Kirwan  v.  Kirwan,  2  C.  &  M.  617;  {g)  Gierke  v,  Martin,  2  L.  Raym.  757; 
Lyth  V.  Ault,  7  Ex.  669;  21  L.  J.  Ex.  and  see  per  Lord  Kenyon,  Brown  v. 
217,  overruling  Lodge  v.  Dicas,  5  B.  &  Harraden,  4  T.  R.  148,  151 ;    Trier  v. 

C.  196,  and  David  v.  Ellice,  5  B.  &  C.  Bridr/man,  2  East,  Sii9;  Blanekenhagen 
196;  and  see  Kirwan  v.  Kirwan,  2  C.  &       v.  Blundell,  2  B.  <&  Aid.  417. 
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such  notes  "  shall  be  assignable  or  indorsable  over  in  the  same  manner 
as  inland  bills  of  exchange  are  or  may  be  according  to  the  custom  of 
merchants."  The  effect  of  this  statute  is  to  place  bills  of  exchange 
and  promissory  notes  on  precisely  the  same  footing  with  respect  to 
their  negotiability  (a). 

Title  of  indorsee  not  affected  Iby  equities.— The  assignment  of  a 
negotiable  instrument  by  the  custom  of  merchants  is  more  effectual 
than  the  mere  assignment  of  a  chose  in  action  in  equity,  in  that,  if 
taken  bond  fide  and  for  value,  and  before  it  is  due,  it  gives  the  holder 
a  good  title,  notwithstanding  any  defects  in  the  title  of  previous 
holders  of  which  he  has  no  notice  at  the  time  of  taking  it ;  but  if  a 
person  takes  a  negotiable  instrument  without  value,  or  when  overdue, 
or  with  notice,  he  takes  it  subject  to  all  the  equitable  rights  of  pre- 
vious parties  to  the  instrument,  which  have  arisen  respecting  it  (&). 
Where  a  person  took  an  instrument,  which  was  negotiable  by  indorse- 
ment only,  by  mere  delivery  without  indorsement,  it  was  held  that  he 
was  in  the  position  of  a  merely  equitable  assignee,  and  subject  to  all 
the  equities  of  the  maker  of  the  instrument  against  the  assignor,  and 
that  his  title  could  not  be  made  good  by  a  subsequent  formal  indorse- 
ment, after  notice  of  such  equities  ;  so  that,  the  instrument  having 
been  obtained  from  the  maker  by  fraud,  he  could  not  recover  upon 
it  (c). 

Bill  of  lading. — A  bill  of  lading  is  the  document  signed  by  the 
master  of  a  ship  upon  the  shipment  of  goods  for  carriage,  acknowledg- 
ing the  receipt  of  the  goods,  and  undertaking  to  deUver  them  to  the 
consignee,  or  his  assigns,  upon  payment  of  freight  as  stipulated  for 
in  the  document.  By  the  common  law  the  assignment  of  the  bill  of 
lading  transfers  the  property  in  the  goods  to  the  assignee  {d) ;  but 
the  contract  expressed  in  the  bill  of  lading  was  not  assignable  at  com- 
mon law,  so  that  the  assignee  or  indorsee  of  the  bill  of  lading  could 
not  sue  the  master  of  the  ship  upon  it  (e) ;  nor  could  the  assignee 
or  indorsee  of  the  bill  of  lading,  as  such,  be  sued  upon  the  contract 
contained  in  it.  If  the  assignee  of  the  bill  of  lading  claimed  and 
accepted  the  goods  under  it,  such  acceptance  of  the  goods  would  be 
evidence  of  a  contract  by  him  to  pay  freight  and  other  charges  accord- 
ing to  the  terms  of  it  (/) ;  and  if  the  bill  of  lading  expressed  that  the 

(a)  See  Foster  v.  Dawber,  6  Ex.  839,  Meyerstein  v.  Barber,  L.  R.  2  C.  P.  38. 

853;  Byles  on  Bills,  9th  ed.  p.  5.  (e)  lb,'  Thompson  v.  Domini/,  14  M. 

(6)  Per   Cresswell,  J.,  Sturtevant  v.  &  W.  403;  Howard  v.  Shepherd,  9  C.  B. 

Ford,  4  M.  &  G.  101, 106;  Byles  on  Bills,  297. 

9th  ed.  p.  117,  161.  (/)  Jesson   t.    Solly,  4    Taunt.    52; 

(c)   Whistler  v.  Forster,  14  C.  B.  N.  Stindt  v.  Roberts,  5  D.  &  L.  460;  17  L. 

S.  248;  32  L.  J.  C.  P.  161.  J.  Q.  B.  166;  Moller  v.  Young,  5  E.   & 

<d)  Liekbarrow  v.  Mason,  2  T.  R.  63;  B.  755;  25  L.  J.  Q.  B.  94;  Chappel  v. 

6  East,  21;  1  Smith,  L.C.,  5th  ed.  681;  Comfort,  10  C.  B.  N.  S.  803;  31 L.  J.  C. 

until    complete  delivery  of  the  goods,  P.  58. 
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freight  or  other  charges  should  be  payable  "  as  per  charterparty,"  the 
assignee  receiring  the  goods  under  the  bill  of  lading  might  become 
bound  by  the  charterparty,  so  far  as  it  was  incorporated  by  reference 
in  the  bill  of  lading  (a). 

Contract  in  bill  of  lading  assignable  by  indorsement. — By  the 

statute  18  &  19  Vict.  c.  Ill,  for  amending  the  law  relating  to  bills  of 
lading,  it  is  now  enacted,  s.  1,  that  "  every  consignee  of  goods  named 
in  a  bill  of  lading,  and  every  indorsee  of  a  bill  of  lading  to  whom  the 
property  in  the  goods  therein  mentioned  shall  pass,  upon  or  by  reason 
of  such  consignment  or  indorsement,  shall  have  transferred  to  and 
vested  in  him  all  rights  of  suit,  and  be  subject  to  the  same  liabilities  in 
respect  of  such  goods  as  if  the  contract  contained  in  the  bill  of  lading 
had  been  made  with  himself."  By  s.  2,  it  is  enacted  that  "  nothing 
herein  contained  shall  prejudice  or  affect  any  right  of  stoppage  in 
transitu  or  any  right  to  claim  freight  against  the  original  shipper  or 
owner,  or  any  liability  of  the  consignee  or  indorsee,  by  reason  or  in 
consequence  of  his  being  such  consignee  or  indorsee,  or  of  his  receipt 
of  the  goods  by  reason  or  in  consequence  of  such  consignment  or  in- 
dorsement." 

Title  of  indorsee  of  bill  of  lading.— The  indorsee  of  a  bill  of 
lading,  taking  it  bond  fide  and  without  notice,  becomes  entitled  to  the 
goods,  freed  from  the  right  of  stoppage  in  transitu,  and  all  other 
rights  and  charges  against  the  goods,  or  in  respect  of  the  carriage, 
except  those  specified  in  the  bill  of  lading  (6).  The  rights  and  liabili- 
ties of  the  indorsee  under  the  bill  of  lading  continue  only  so  long  as  he 
is  the  holder,  and  cease  upon  indorsement  of  the  bill  to  another  (c). 
But  the  original  shipper  does  not  get  rid  of  his  liability  to  pay  freight 
by  indorsement  of  the  bill  of  lading  {d) ;  unless  the  shipowner  accepts 
an  indorsement  conditional  upon  discharging  him  (e).  It  seems  that 
the  indorsement  of  a  bill  of  lading  will  pass  to  the  indorsee  the  right 
of  action  for  a  breach  of  the  contract  contained  in  the  bill  of  lading 
which  has  occurred  before  the  indorsement  ( /). 

Bail  bond- — A  bail  bond  taken  in  an  action  is  assignable  by  the 
statute  4  Anne,  c.  16,  s.  20,  enacting  that  the  sheriff  or  officer  taking 

(a)  Sanders  v.  Vanzeller,  4Q.  B.  260;  J.  Ex.  81;  Shand  v.  Sanderson,  4  H.  & 

Wegener  v.  Smith,  16  C.  B.  285;  Smith  N.  381;  28  L.  J.  Ex.  278. 

V.  Sieveking,  4  E.  &  B.  945;  5  ib.  589;  (c)  Smurthwaite  v.  Wilkins,  11  C.  B. 

24  L.  J.  Q.  B.  257;   and  see  Kern  v.  N.  S.  842;  31  L.  J.  C.  P.  214. 

Deslandea,  10  C.  B.  N.  S.  205;  30  L.  J.  (d)  Fox  v.  Nott,  6  H.  &  N.  630;  30  L. 

C.  P.  297;  Fry  v.  Ghmrtered  Bank  of  J.  Ex.  259. 

India,  35  L.  J.  C.  P.  306;  L.  Kep.  1  C.  (e)  Lewis  v.  WKee,  36  L.  J.  Ex.  6; 

r.  689.                                            "^  L.  Rep.  2  Ex.  37. 

(6)    Lickbarrow    v.    Mason,    supra;  (f)  Short  v.  Simpson,  L.Viep.  VC.  P. 

Foster  r.  Colby,  3  H.  &  N.  705;  28  L.  248;  35  L.  J.  C.  P.  147. 
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bail,  at  the  request  and  costs  of  the  plaintiff  in  such  action,  shall 
assign  to  him  the  bail  bond  by  indorsing  the  same ;  and  the  assignee 
may  bring  an  action  and  suit  thereupon  in  his  own  name. 

Replevin  bond. — Formerly  replevin  bonds  were  given  to  the  sheriEf, 
who  granted  replevins  ;  and,  if  it  became  necessary  to  put  the  bond 
in  suit,  the  sheriff  assigned  the  bond  to  the  other  party  to  the  replevin 
under  the  statute  11  Geo.  II.  c.  19,  s.  23.  But  since  the  Act  19  &  20 
Vict.  c.  108  (amending  the  County  Courts  Acts),  s.  63-66,  the  author- 
ity to  grant  replevins  is  transferred  to  the  registrar  of  the  county 
courts,  and  the  replevin  bond  is  given  to  the  other  party  in  the  action 
or  proceeding  (s.  70).  The  registrar  is  required  to  approve  of  the 
bond,  but  is  no  party  to  it ;  and,  therefore,  no  assignment  is  necessary. 

Administration  bond. — Administration  bonds  given  to  the  judge 
of  the  Court  of  Probate  under  the  statute  20  &  21  Vict.  c.  77,  s.  81, 
are  made  assignable  upon  breach  by  order  of  the  Court  to  some  person 
named  in  such  order,  who  may  sue  on  the  bond  in  his  own  name  both 
at  law  and  equity  as  trustee  for  all  persons  interested  (a). 


Section  II.— Covenants  Annexed  to  Estates  in  Lands.* 


Covenants  annexed  to  Estates  in 

Land '. 1157 

Covenants  with  tlie  owner  of 
Estate 1157 

Covenants  between  Lessor  and 
Lessee 1158 


What  Covenants  maybe  annexed 
to  Estates  in  Land 1160 

To  what  Estates  Covenants  may 
be  annexed 1163 

Who  are  entitled  or  liable  as  As- 
signees    1165 


Covenants  annexed  to,   or  running  with  estates  in  land.— 

Covenants  of  a  certain  kind  may  be  annexed  to  estates  in  land,  so  that 
the  benefit  or  the  burden  of  the  covenant  passes  to  an  assignee  of 
the  estate ;  the  covenants  are  then  said  to  run  with  the  land. 

Covenants  made  with  owner  of  estate- — In  general,  if  a  covenant 
of  this  kind  is  made  with  the  ovnier  of  an  estate  in  land,  the  benefit 
of  it  passes  by  assignment  with  the  estate  of  the  covenantee  (b).  It 
is  not  necessary  to  this  result  that  the  covenantor  should  have  con- 
veyed the  land  to  the  covenantee,  or  should  have  had  any  connection 
with  the  land ;  he  may  be  a  stranger  to  the  land,  except  through  the 
covenant  (c) ;  but  it  is  essential  that  the  covenantee  should  be  the 
owner  of  the  estate  in  order  that  the  covenant  may  become  annexed 
to  it  (c?). 


(o)  See  s.  83;  Sandrey  v.  Michell,  3 
B.  &  S.  405;  32  L.  J.  Q.  B.  100;  and  see 
21  &  22  Vict.  c.  95,  s.  15;  Young  v. 
Hughen,  4  H.  &  N.  76;  28  L.  J.  Ex.  161. 

(6)  Middlemore  \.  Goodale,  Cro.  Car. 
503;  Campbell  v.  Lewis,  3  B.  &  Aid.  392. 

*  Ch.  VI,  Sect.  II,  Leake, 


(c)  See  Spencer's  Case,  1  Smith's  L. 
C.  5th  ed.  43, 60;  Sharp  v.  Waterhouse, 
7E.  &B.  816;  27  L.  J.  Q.  B.  70. 

(d)  Co.  Lit.  385  o ;  Webb  v.  Russell, 
3  T.  R.  393;  1  Smith's  L.  C.  5th  ed.  62. 


Digitized  by  Microsoft® 


1158  CHAP.   XVII.   ASSIGNMENT   OP  CONTEACTS. 

It  seems  that  the  burden  of  a  covenant  of  this  kind  made  by  the 
owner  of  real  estate  does  not  pass  with  the  estate  to  the  assignee,  ex- 
cept in  the  case  of  covenants  in  leases  (a).  The  proprietor  of  a  theatre 
covenanted  with  the  plaintiff  to  allow  him  to  have  the  free  use  of  two 
of  the  boxes  at  the  theatre  for  a  certain  period,  and  afterwards  as- 
signed his  estate  in  the  theatre  to  the  defendant ;  it  was  held  that  the 
covenant  was  merely  a  personal  covenant  and  did  not  run  with  the 
estate,  as  it  did  not  pass  an  interest  in  any  specific  part  of  the  theatre, 
or  a  licence  to  enter  and  continue  on  any  specific  part  {b). 

Assignee  with  notice  bound  in  equity. — But  the  assignee  of 
property,  taking  it  with  notice  that  the  assignor  has  entered  into 
covenants  affecting  the  property,  may  be  held  bound  by  those  cove- 
nants in  equity.  Thus,  the  purchaser  of  land  with  notice  that  the 
vendor  had  entered  into  restrictive  covenants  as  to  building,  or  carry- 
ing on  trades,  or  the  mode  of  using  or  enjoying  the  land,  will  be  re- 
strained from  infringing  such  covenants,  at  the  suit  of  the  parties  with 
whom,  or  for  whose  benefit,  they  were  made  (c).  So,  where  a  person 
contracted  to  purchase  land  and  afterwards  obtained  notice  that  the 
vendor  had  previously  covenanted  not  to  build  upon  it,  it  was  held 
that  he  could  not  be  compelled  to  specific  performance  of  his  contract, 
because,  if  he  took  the  land,  he  would  be  bound  by  the  covenant  (d). 
Where  land  is  sold  in  plots  for  building,  and  the  vendor  grants  each 
plot  subject  to  a  covenant  by  the  purchaser  of  that  plot  restrictive  of 
the  mode  of  building  upon  it,  equity  will  enforce  the  covenant  in 
favor  of  and  against  the  assignee  of  any  of  the  plots  (e). 

Constructive  notice  is  sufficient  to  charge  the  purchaser  of  land 
with  the  burden  of  covenants  affecting  it ;  and,  in  general,  a  purchaser 
of  freehold  or  of  leasehold  estates  is  bound  to  inquire  into  the  title  of 
his  vendor,  and  will  be  affected  with  notice  of  what  appears  upon  the 
title,  if  he  does  not  so  inquire ;  and  this  rule  applies  to  a  tenant  tak- 
ing a  term  of  years,  or  a  tenancy  from  year  to  year  (/). 

Covenants  between  lessor  and  lessee— By  the  common  law  cov- 
enants of  a  kind  capable  of  running  with  the  land,  made  between 
lessor  and  lessee  of  land,  pass  to  the  assignee  of  the  term,  so  that  he 
is  liable  to  be  sued  and  entitled  to  sue  upon  such  covenants  (g).    But 

(a)  See  1  Smith's  L.  C,  5th  ed.  p.  63-  v.  Welles,  L.  Eep.  1  Eq.  200;  35  L.  J.  C 
74,  where  the  point  is  discussed  and  the       265. 

authorities   collected;    and    see    In  re  (d)  Bristow  v.  Wood,  1  Coll.  480. 

Ih-evi's  Estate,  L.  B.  2  Eq.  206;  35  L.  J.  (e)  Western  v.  M'Dermot,  L.  Rep.  1 

C.845.  Eq-  499;  85  L.   J.   C.  J^90;  36 J6.  76; 

(b)  Flight  v.  Glossopp,  2  Bing.  N.  C 
125. 

(c)  Whatman  v.  Gibson,  9  Sim.  196 
Tiilk  V.  Moxhay,  11  Beav.  571;  2  Ph 


774;  18  L.  J.  C.  83;  Coles  v.  Sims,  5  De       L.  Rep.  1  Eq.  200;  35  L.  J.  C.  26.i. 


G.   M.  &  G,   1;  2.3  L.  J.  C.  258;   East 


affirmed  on  appeal,  L.  Rep.  2  Ch.  Ap. 
72 ;  Eastwood  v.  Lever,  swra. 

(/)   Wilson  V.  Hart,  L.  Eep.  1  Ch.  Ap. 
463;  35L.  J.  C.569;  Clements  \.  Welles, 


wood  v.ieuer,  33  L.J.  C  355;  Clements       392 
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according  to  the  better  opinion,  such  covenants  in  leases  by  the  com- 
mon law  were  not  assignable  with  the  reversion ;  and  to  remedy  the 
inconveniences  arising  from  this  state  of  the  law  the  statute  32  Hen- 
VIII.  0.  34  was  passed,  by  which  such  covenants  between  lessor  and 
lessee  were  also  made  or  declared  to  be  assignable  with  the  reversion, 
so  that  the  benefit  and  the  burden  of  them  passed  to  the  assignee  of 
the  reversion  (a). 

Annexed  to  reversion  by  statute- — By  that  statute,  after  reciting 
« that  by  the  common  law  no  stranger  to  any  covenant  could  take 
advantage  thereof,  but  only  such  as  were  parties  or  privies  thereto," 
it  is  enacted,  (s.  1)  to  the  effect  that  all  persons,  being  grantees,  or  as- 
signees of  any  reversion,  shall  have  like  advantage  against  the  lessees, 
their  executors,  administrators,  and  assigns,  by  entry  for  non-payment 
of  the  rent,  or  for  doing  waste,  or  other  forfeiture,  and  by  action  only, 
for  not  performing  other  conditions,  covenants,  or  agreements,  ex- 
pressed in  the  indentures  of  leases,  as  the  said  lessors  and  grantors 
might  have  had.  And  by  s.  2,  it  is  enacted  to  the  effect  that  all 
lessees  and  grantees  of  lands  or  other  hereditaments  for  terms  of 
years,  life,  or  lives,  their  executors,  administrators,  or  assigns,  shall 
have  like  action  and  remedy  against  all  persons  having  any  gift  or 
grant  of  the  reversion  of  the  lands  and  hereditaments  so  letten,  or 
any  parcel  thereof,  for  any  condition  or  covenant  expressed  in  the  in- 
dentures of  their  leases,  as  the  same  lessees  might  have  had  against 
the  said  lessors  and  grantors.  This  statute  applies  only  to  leases  by 
deed  (b) ;  and  it  applies  only  to  covenants  of  the  kind  which  may  run 
with  the  land  (c). 

Covenants  not  made  with  reversioner. — If  the  covenant  in  the 
lease  is  not  made  with  the  person  entitled  to  the  reversion  it  is  not 
assignable ;  thus,  where  a  mortgagor  and  mortgagee  joined  in  leasing 
the  mortgaged  premises,  and  the  covenants  by  the  lessee  were  made 
with  the  mortgagor  only,  it  was  held  that  the  assignee  of  the  mort- 
gagee was  not  entitled  to  sue  upon  them  (d) .  So,  where  a  lease  was 
made  by  a  mortgagor,  in  which  the  previous  mortgage  was  recited,  so 
that  there  was  shown  to  be  no  reversion  in  the  mortgagor  even  by 
estoppel,  the  covenants  were  held  to  be  not  assignable  (e).  So,  if  a 
husband  and  wife,  being  seised  in  right  of  the  wife,  lease,  and  the 
covenants  are  made  with  the  husband  only,  they  will  not  run  with  the 
reversion  (/) ;  and  if  tenants  in  common  severally  demise  their  un- 
divided interests,  and  the  covenants  are  made  with  both  jointly,  or  if 

(a)  See  Bickford  v.  Parson,  5  C.  B.  (c)  Speneer^s  Case,  5  Co.  16. 

920,  930;  1   Wms.  Saund.  240a,  n.  (a).  (d)  Webb  v.  Bussell,  3  T.  R.  393. 

(6)  Brydges  v.  Lewis,  3  Q.   B.  603;  ie)  Pargetery.  Harris,  7  Q.  B.  708. 

Standen  v.  Chrismas,  10  Q.  B.  135;  and  (/)  WooUon  v.  Steffenoni,  12  M.  &  W. 

see  Bicicford  v.  Parsons,  supra ;  Elliott  129. 
V.  Johnson,  36  L.  J.  Q.  B.  44. 
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joint  tenants  demise,  and  the  covenants  are  made  with  one  severally,  it 
seems  that  such  covenants  are  not  assignable  with  the  reversion  (a). 

Distinction  between  privity  of  estate  and  privity  of  contract- 

— The  right  and  liability  of  the  assignee  of  the  lessee  upon  covenants 
running  with  the  land  arises  at  common  law  out  of  his  privity  of 
estate  with  the  lessee,  a  legal  consequence  of  which  is  that  all  the  ac- 
tions by  and  against  such  assignee  upon  the  covenants  annexed  to  the 
term  are  local;  but  it  is  held  that  the  statute  32  Hen.  VIII.  o.  34, 
transfers  the  privity  of  contract,  consequently  the  actions  by  and 
against  the  assignee  of  the  lessor,  which  are  given  by  the  statute,  are 
transitory  (b).  The  distinction  is  important  in  reference  to  the  venue 
in  such  actions  (c). 

What  covenants  may  be  annexed  to  estates  in  land. — It  is  laid 
down  that  when  the  covenant  extends  to  a  thing  in  esse  parcel  of  the 
demise,  it  is  annexed  and  appurtenant  to  the  thing  demised,  and  shall 
go  with  the  land  (d) ;  as,  if  the  lessee  covenants  to  repair  the  premises 
demised,  the  covenant  is  annexed  to  the  estate  in  the  premises  and 
shall  bind  the  assignee  (e) ;  and  such  a  covenant  extends  to  new 
buildings  erected  during  the  term,  which  the  assignee  becomes  liable 
by  the  covenant  to  repair  as  part  of  the  demised  premises  (/).  A 
covenant  in  a  lease  of  mines  to  build  a  new  smelting  mill,  and  keep  it 
in  repair,  and  so  leave  it  at  the  expiration  of  the  term,  was  held  to  be 
a  covenant  running  with  the  term  and  the  reversion,  as  tending  to  the 
support  and  maintenance  of  the  premises,  and  the  assignee  of  the  re- 
version was  held  entitled  to  sue  for  a  breach  of  the  covenant  {g). 

Covenants  collateral  to  the  land.— If  the  covenant  concerns  a 
thing  which  was  not  in  esse  at  the  time  of  the  demise  made,  as  a  cove- 
nant to  build  a  wall  upon  part  of  the  demised  premises,  the  cove- 
nant is  not  annexed  and  will  not  bind  the  assignee.  It  was  resolved, 
however,  that  such  a  covenant,  if  made  by  the  lessee  for  him  and  his  as- 
signs, would  bind  the  assignee  by  the  express  words  {h).  "But  although 
the  covenant  be  for  him  and  his  assigns,  yet  if  the  thing  to  be  done 
be  merely  collateral  to  the  land,  and  doth  not  touch  or  concern  the 

(a)  See  per  Parke,  B.,  ih.  p.  134;  and  •   (g)  Easterly  v.  Sampson,  9  B.  &  C. 

see  Thompson  v.  Hakewill,  19  C.  B.  N.  505;  6  Bing.  644. 

S.  713;  35  L.  J.  C.  P.  18,  22.  {h)  Spencer's  Case,  supra,  2nd  Reso- 

(6)  Stevenson^.  Lambard,  2  East,  575,  lution;  and  see  Doughty  v.  Bowman,  11 

580;  Thursby  v.  Plant,  1  Wms.  Saund.  Q.  B.  444;   Wilson  v.  Sart,  L.  Rep.  1 

240  a,  n.  (a) ;  Mostyn  v.   Fabrigas,  1  Ch.  Ap.  463;  35L.  J.  C.  569.    No  reason 

Smith's  L.  C.  5th  ed.  607, 635;  seeBuUen  is  given  for  the  alleged  difference  where 

&  Leake,  Prec.  Fl.  2nd  ed.  183.  the  assigns  are  named ;  and  it  seems  that 

(c)  See  ib.  the  capacity  of  a  covenant  to  be  assigned 

(d)  Spencer's  Case,  5  Co.  15.  with  the  land  depends  mainly,  if  not  en- 

(e)  Sperbcer's  Case,  5  Co.  15;  Dean  &  tlrely,  upon  the  nature  of  the  covenant, 
Chapter  of  Windsor's  Case,  5  Co.  24.  and  not  upon  whether  the  assigns  are 

(f)  Minshall  v.  Oakes,  2  H.  &  N.  793;  named:  see  MinshuU  v.  Oakes,  2  H.  & 
27  L.  J.  Ex.  194.  N.  793;  27  L.  J.  Ex.  194. 
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thing  demised  in  any  sort,  there  the  assignee  shall  not  be  charged. 
As  if  the  lessee  covenant  for  him  and  his  assigns  to  build  a  house 
upon  the  land  of  the  lessor  which  is  no  parcel  of  the  demise,  or  to  pay 
any  collateral  sum  to  the  lessor  or  to  a  stranger,  it  shall  not  bind  the 
assignee"  (a).  A  covenant  not  to  cut  down  trees  upon  land  during 
the  currency  of  a  lease,  in  which  the  trees  were  not  included,  is  col- 
lateral to  the  land  demised  and  does  not  pass  with  the  land  or  the 
reversion  (b). 

Covenants  for  title. — The  ordinary  covenants  for  title  in  a  con- 
veyance will  run  with  the  land,  so  that  the  benefit  of  them  passes  to 
successive  owners  of  the  estate.  So,  the  ordinary  covenants  in  a 
lease  for  quiet  enjoyment,  and  for  further  assurance,  will  run  with 
the  land  and  with  the  reversion  (c).  So,  the  warranty  or  covenants 
implied  in  words  of  demise  (d) ;  which  implied  covenants,  however, 
extend  no  further  than  the  estate  of  the  lessor  (e). 

Covenants  in  leases. — A  covenant  in  a  lease  to  pay  the  rent  reserved 
runs,  as  to  the  burden  of  it,  with  the  term,  and,  as  to  the  benefit  of 
it,  with  the  reversion  (/).  A  covenant  in  a  lease  for  renewal  at  the 
end  of  the  term  will  run  with  the  land  and  with  the  reversion  (</) ; 
and  so  will  a  proviso  for  determining  the  term  at  the  option  of  either 
party  (h).  A  covenant  for  renewal  of  a  lease  does  not  import  that  the 
renewed  lease  is  to  contain  a  similar  covenant  (i).  A  covenant  in  a 
lease  not  to  assign  or  underlet,  or  not  to  do  so  without  the  consent  of 
the  lessor,  does  not  run  with  the  term; if  the  lessor  grants  the  term 
subject  to  the  condition  that  it  shall  cease  if  the  lessee  assigns,  an 
assignment  by  the  lessee  wUl  be  void ;  but  if  the  lessor  restrains  the 
lessee  from  assigning  by  covenant  only,  though  the  lessee  by  assign- 
ing commits  a  breach  of  covenant,  the  assignment  is  not  void,  and 
the  assignee  is  not  bound  by  the  covenant  (J).  If  an  agreement  is 
made  for  a  lease  to  be  granted  subject  to  a  condition  or  covenant 

(a)  Spencer's   Case,   supra  ;   and  see  Penfold  v.  Abbott,  32  L.  J.  Q.  B.  67. 

Vernon -7.  Smith,  SB.  &  Aid..  1,7;  Bay-  (/)  Sacheverellv.  Froggatt,  2  Wms. 

mond  V.  Fitch,  2  C.  M.  &  E.  588,  599.  Saund.  367  a. 

(6)  Raymond  v.  Fitch,  2  C.  M.  &  R.  (g)  Vernon  v.   Smith,  5  B.  &  Aid.  1, 

C88  599.  11 ;  -^"6  d.  Bamford  v.  Hayley,  12  East, 

(c)  Middlemore  v.  Ooodale,  Cro.  Car.  464,469;  Simpsony.  Clayton,  4Bing.  N. 
503;  Noke  v.  Awder,  Cro.  Eliz.  373, 436;  C.  758. 

Lewis  V.  Campbell,  8  Taunt.  715;  Camp-  (h)  Boed.  Bamford  v.  Hayley,  supra, 

bellv.  Lewis,SB.  &  Aid.  392;  Spencer's  (i)  Iggulden  v.  May,  2  B.  &  P.  N.  E. 

Case,  1  Smith,  L.  C,  5th  ed.  43,  53.  449;  see  S.  C.  9  Ves.  325. 

(d)  Spencer's  Case,  supra;  Sheppard's  (j)  Paul  v.  Nurse,  8  B.  &  C.  486;  see 
Touchstone,  by  Preston,  p.  181,  n.  (3)  :  Doe  d.  Cheere  v.  Smith,  5  Taunt.  795; 
by  the  8  &  9  Vict.  c.  106,  s.  4,  "  the  word  as  to  conditions  not  to  assign  without 
'  give '  or  the  word  '  grant '  in  a  deed  ex-  licence,  and  the  eifect  upon  such  condi- 
ecuted  after  1  Oct.  1845,  shall  not  imply  tions  of  giving  a  license  to  assign,  see 
any  covenant  in  law,  in  respect  of  any  Dumpor's  Case,  4  Co.  119;  1  Smith's  L. 
tenements  or  hereditaments."  C.  5th  ed.  28;  22  iS;  23  Vict.  c.  35,  s.  1. 

(e)  Adams  v.    Gibney,  6  Bing.  656; 

Vol.  11—35 
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against  assignment,  an  assignee  of  the  benefit  of  such  agreement  could 
not  enforce  specific  performance  of  it  against  the  lessor  (a). 

A  covenant  in  a  lease  to  cultivate  the  land  demised  in  a  particular 
manner  will  run  with  the  land  (5) ;  so,  a  covenant  not  to  carry  on  a 
particular  trade  upon  the  premises  (c) ;  so,  a  covenant  not  to  buUd  on 
a  certain  spot  (d).  A  covenant  to  reside  on  the  demised  premises 
runs  with  the  land  and  binds  the  assignees  of  the  lessee  (e).  A  cove- 
nant in  a  lease  to  keep  the  premises  insured  against  fire,  where  the 
sum  hisured  is  to  be  laid  out  in  rebuilding  or  repairing  the  premises, 
is  a  covenant  that  runs  with  the  land  (/). 

A  covenant  by  the  lessee  of  a  mill,  for  himself  and  his  assigns, 
not  to  hire  persons  to  work  in  the  mUl  who  were  settled  in  other 
parishes,  was  held  not  to  run  with  the  land  so  as  to  bind  the  as- 
signee of  the  lessee  (y).  The  lessee  of  a  public  house  covenanted  with 
the  lessors  to  take  all  his  beer  of  them  or  their  successors  in  their 
trade  of  brewers ;  the  lessors  afterwards  assigned  their  premises  and 
trade,  and  the  assignees  removed  the  plant  and  carried  on  the  trade 
of  brewers  elsewhere ;  the  Court  held,  without  determining  whether 
such  a  covenant  was  generally  capable  of  running  with  the  land,  that 
as  the  assignees  had  ceased  to  carry  on  the  trade  of  the  lessors,  to 
which  only  the  covenant  appUed,  they  had  no  claim  for  a  breach  of 
the  covenant  (A). 

The  owner  of  a  mill  and  of  certain  land  granted  a  lease  of  the 
land,  upon  the  terms  of  the  lessee  yielding  and  paying  rent,  and  also 
doing  suit  to  the  mill  of  the  lessor  by  grinding  all  the  corn  there 
that  should  grow  upon  the  demised  land ;  it  was  held  that  the  do- 
ing suit  to  the  mill  was  in  the  nature  of  a  rent  reserved,  and  incident 
to  the  reversion  at  common  law,  and  that  the  implied  covenant  to 
render  it  ran  with  the  land  and  the  reversion  so  long  as  the  owner- 
ship of  the  mill  and  the  land  belonged  to  the  same  person,  and,  conse- 
quently, the  assignee  in  the  reversion  in  both  could  sue  upon  it  (i) . 
A  grant  or  demise  for  a  term  of  years  of  a  licence  to  dig  for  and  carry 
away  china  clay  in  certain  land  contained  a  covenant  by  the  grantee 
to  pay  compensation  to  the  grantor  for  all  such  parts  of  the  land  as 
he  might  injure  by  digging ;  the  covenant  was  held  to  run  with  the 
land  and  with  the  reversion,  so  that  the  assignee  of  the  grantor  was 
entitled  to  maintain  an  action  for  a  breach  (j).    And  in  a  similar  case, 

(a)  Weatherall-7.  Oeering,  12Ves.  504;  (e)  Tatem  v.  OhapUn,  2  H.  Bl.  133. 

see  Buckland  v.  Papillon,  L.  Rep.  1  Eq.  (/)  Vernon  v.  Smith,  5  B.  &  Aid.  1. 

4*77;  3.5  L.  J.  C.  387;  1  Weekly  Notes,  (gr)  Mayor  of  Congleton  v.  Pattison, 

377.  10  East,  130;  and  see  Walsh  v.  Fussell, 

(6)  Cockson  v.  Cock,  Cro.  Jac.  125.  6  Bing.  163,  169. 

(c)  Mayor  of  Congleton  v.  Pattison,  (/»)  i)oe  v.  Reid,  10  B.  &  C.  849;  see 

10  East,  1.30,  138.  Hartley  v.  Pehall,  Peake,  178. 

id!)  See  Weston  v.  IfBermott,  L.  K.  1  (i)  Vyvyan  v.  Arthur,  1  B.  &  C.  410; 

Eq.  499;  35  L.  J.  C.  190;  affirmed  on  see  Richardson  v.  Capes,  2  B.  &  C.  841. 

appeal,  36  L.  J.  C.  76 ;  L.  Rep.  2  Ch.  (j)  Martyn  v.   WilliaTm,  1  H.  &  N. 

Ap.  72.  817;  26  L.  J.  Ex.  117. 
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the  assignee  of  the  grantee  was  held  liable  under  such  covenant  (a). 
A  covenant  by  a  lessor  to  supply  the  premises  demised,  being  a 
house,  with  water  was  held  to  be  a  covenant  running  with  the  land, 
upon  which  the  assignee  of  the  lessee  might  sue  the  reversioner  (b) . 
A  covenant  with  the  owner  of  land  to  supply  pure  water  for  the 
cattle  on  the  land  runs  with  the  land,  so  as  to  give  a  right  of  action 
for  a  breach  to  the  devisee  of  the  land  (c). 

To  what  estates  covenants  may  be  annexed— The  benefit  of 
a  covenant,  capable  of  running  with  an  estate  in  land,  may  be  an- 
nexed to  an  estate  in  fee ;  and  in  a  lease  the  benefit  or  burden  of 
such  a  covenant  may  be  annexed  to  the  term  and  to  the  reversion 
(d).  The  owner  of  an  estate  in  fee  granted  it  to  another,  with  a 
covenant  for  further  assurance ;  the  assignee  of  the  grantee  was 
held  entitled  to  the  benefit  of  the  covenant  and  to  maintain  an  ac- 
tion upon  it  against  the  grantor  (e).  The  defendant,  possessed  of 
premises  for  a  term  of  years,  assigned  them  to  another  for  the  resi- 
due of  the  term,  leaving  no  reversion,  and  covenanted  for  quiet  en- 
joyment, and  the  assignee  assigned  them  to  the  plaintiff;  it  was 
held  that  the  covenant  ran  with  the  term,  and  that  the  plaintiff,  as 
assignee  of  the  term,  was  entitled  to  sue  upon  it  (/ ).  If  a  tenant 
from  year  to  year  demises  for  a  term  of  years  he  does  not  thereby 
assign  the  whole  of  his  interest,  which  is  for  an  indefinite  period, 
determinable  by  notice  to  quit,  and  may  last  longer  than  the  term, 
and  during  the  continuance  of  his  tenancy  there  is  a  reversion  to 
which  the  covenants  in  the  lease  are  annexed  and  which  will  pass  to 
an  assignee  (g). 

Incorporeal  hereditaments. — A  covenant  contained  in  a  lease  of 
tithes,  to  take  the  tithes  in  kind,  was  held  to  run  with  the  lease  of  the 
tithes  and  bind  the  assignee  (h) ;  and  a  covenant  in  a  lease  of  the  tolls 
of  a  market  will  run  with  the  tolls  demised  by  the  lease  (i).  So,  a 
covenant  may  be  annexed  to  the  grant  of  a  license  to  make  a  channel 
for  supplying  water  to  a  mill  0) ;  and  to  the  grant  of  a  license  to  dig 
for  minerals  (k).    But  a  covenant  cannot  be  annexed  to  a  rent  issuing 


(a)  Norval  v.  Pascoe,  34  L.  J.  C.  82. 

(6)  Jourdain  v.  Wilson,  4  B.  &  Aid. 
266. 

(c)  Sharp  v.  Waterhouse,  7  E.  &  B. 
816;  27  L.  J.  Q.  B.  70. 

{d)  Middlemore  v.  Goodale,  Cio.  Car. 
503;  Noke  v.  Awder,  Cro.  Eliz.  373; 
Campbell   v.  Lewis,  3  B.  &  Aid.  .392. 

(e)  Middlemore  v.  Goodale,  Cro.  Car. 
503. 

(/)  Campbell  v.  Lewis,  3  B.  &  Aid. 
392. 


(gr)  Oxley  v.  James,  13  M.  &  W.  209; 
and  Cattley  v.  Arnold,  1  J.  &  H.  651 ; 
28  L.  J.  C.  352. 

(h)  Bally  Y.  Wells,  3  Wils.  25. 

(i)  Earl  of  Egremont  v.  Keene,  2 
Jones  Ex.  Ir.  307. 

( j)  Earl  of  Portmore  v.  Bunn,  1  B.  & 
C.  694. 

(k)  Muskett  v.  Bill,  5  Bing.  N.  C.  694, 
708;  Marty n  v.  Williams,  1  H.  &  N. 
817;  2fiL.  J.  Ex.  117;  Nonxalv.  Pascoe, 
34  L.  J.  C.  82. 
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out  of  land.  The  owner  of  lands  in  fee  conveyed  them  to  the  use  that 
he,  his  heirs,  and  assigns  might  have  a  certain  rent  issuing  out  of  the 
premises,  and  subject  thereto,  to  the  use  of  the  defendant,  his  heirs, 
and  assigns,  and  the  defendant  covenanted  with  him,  his  heirs,  and 
assigns  to  pay  the  said  rent,  and  to  build  certain  messuages  on  the 
premises  for  better  securing  the  said  rent,  and  the  owner  of  the  rent 
afterwards  demised  the  rent  to  the  plaintiff  for  a  term  of  years;  it  was 
held  that  the  covenant  did  not  run  with  the  rent,  and  that  the  plaint- 
iff was  not  entitled  to  sue  upon  it  {a). 

Equitable  estates. — A  covenant  cannot  be  annexed  to  a  merely 
equitable  estate,  as  that  of  a  mortgagor ;  so,  where  a  mortgagor  leased, 
and  it  appeared  on  the  face  of  the  deed  that  he  had  only  the  equity  of 
redemption  in  the  land,  it  was  held  that  the  covenants  were  not  an- 
nexed to  his  interest,  and  his  assignee  could  not  maintain  an  action 
upon  them  (b). 

Reversion  by  estoppel. — A  reversion  by  estoppel  will  carry  with 
it  the  covenants  in  a  lease,  and  the  assignee  of  such  reversion  may 
sue  upon  the  covenants  (c).  The  execution  of  an  indenture  of  lease 
creates  a  reversion  by  estoppel  in  the  lessor  as  against  the  lessee,  ac- 
cording to  the  terms  of  the  indenture.  If  the  lessor's  title  is  recited 
in  the  deed,  the  lessee,  executing  the  deed,  is  estopped  from  denying 
such  recital ;  if  the  lessor's  title  does  not  appear  in  the  deed,  the  les- 
see is  estopped  from  alleging  that  the  lessor  had  no  estate  in  the 
premises,  nil  habuit  in  tenementis,  and  the  reversion  thus  arising  by 
estoppel  in  the  lessor  is  primd  facie  a  reversion  in  fee  simple,  which, 
as  against  the  lessee,  will  pass  to  an  assignee,  or  devisee,  or  by  descent 
to  an  heir  (d).  The  lessee  may  rebut  the  primd  facie  presumption  of 
the  reversion  being  in  fee  simple  by  evidence  consistent  with  the  es- 
toppel, as  that  the  reversion  is  an  estate  for  life  or  for  years,  but  not 
by  evidence  that  the  lessor  had  no  estate  at  all,  because  such  evidence 
would  be  inconsistent  with  the  estoppel  (e).  If  it  appears  in  the  deed 
that  the  lessor  had  no  reversion  at  all,  as  in  a  lease  by  a  mortgagor 
.which  recites  the  previous  mortgage,  the  parties  are  estopped  from 
setting  up  any  reversion  to  which  the  covenants  could  be  annexed  (/). 

Covenants  cannot  be  annexed  to  goods. — A  covenant  cannot  be 
annexed  to  goods,  so  as  to  be  assignable  with  the  property  in  the  goods. 

(a)  Milnes  v.  Branch,  5  M.  &  S.  411;  C.  B.  25;  Cuthbertson  v.  Irving,  4  H.  & 

seeBandall  v.  Bigby,  4  M.  &  W.  130,  N.  742;  6ib.  135;  28  L.  J.  Ex.  306;  29 

135;   Williams  v.  Hay  ward,  1  E.  &  E.  ib.  485. 

1040;  28  L.  J.  Q.  B.  374.  (d)  Cuthbertson  v.  Irving,  4  H.  &  N. 

(6)  Pargeter  v.  Harris,  7  Q.  B.  708.  742;  6  ib.  135;  29  L.  J.  Ex.  485. 

(c)  Gouldswortk  v.  Knights,  11  M.  &  («)  Weld  v.  Baxter,  1  H.  &  N.  568; 

W.  337;  Sturgeon  v.   Wingfield,  15  M.  25  L.  J.  Ex.  214;  26  ».  112. 

&  W.  224;  Doe  d.  Prior  v.   Ongley,  10  (/)  Pargeter  v.  Harris,  7  Q.  B.  708. 
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So,  it  was  resolved,  if  a  man  leases  sheep  or  other  stock  of  cattle,  or 
any  other  personal  goods,  for  any  time,  and  the  lessee  covenants  for 
him  and  his  assigns  at  the  end  of  the  term  to  deliver  the  like  cattle 
or  goods,  and  the  lessee  assigns  the  goods  over,  this  covenant  shall 
not  bind  the  assignee  [a).  So,  a  covenant  in  a  charterparty  to  pay 
freight  is  not  annexed  to  the  property  in  the  ship,  so  as  to  pass  to  the 
assignees  of  the  ship,  in  the  same  manner  as  covenants  are  said  to 
run  with  land  (b).  So,  in  a  lease  of  certain  premises  together  with 
movable  articles  for  the  purpose  of  carrying  on  a  trade,  with  a  cove- 
nant by  the  lessor  that  if  the  articles  of  the  same  kind  left  by  the 
lessee  at  the  end  of  the  lease  should  exceed  a  certain  value  the  lessor 
should  pay  the  excess,  it  was  held  that  the  covenant  did  not  rim  with 
the  reversion,  because  it  related  to  chattels,  and  consequently  that  the 
executor  of  the  lessor,  who  was  also  devisee  of  the  reversion  in  the 
premises  under  the  will  of  the  lessor,  was  liable  on  the  covenant  only 
as  executor  de  bonis  testatoris,  and  not  de  bonis  propriis,  as  assignee  of 
the  reversion  (c). 

Who  may  be  entitled  or  liable  as  assignees  of  covenants  run- 
ning with  land. — The  grantee,  or  devisee,  or  heir  of  the  reversioner, 
or,  if  the  reversion  is  a  term  of  years,  the  executor,  are  assignees  with- 
in the  statute  32  Hen.  VIII.  c.  34,  and  take  the  benefit  and  the  bur- 
den of  the  covenants  which  are  annexed  to  the  reversion  (d).  So,  the 
executor  or  administrator  of  a  lessee  may  be  charged  as  assignee  (e) ; 
the  assignees  in  bankruptcy  of  the  lessee,  after  an  election  by  them  to 
take  the  lease,  are  entitled  to  the  benefit  and  liable  to  the  burden  of 
the  covenants  as  assignees  of  the  term  (/). 

The  assignee  must  take  the  same  estate  to  which  the  covenants  are 
annexed.  An  underlessee  is  not  liable,  as  an  assignee,  upon  the  cove- 
nants in  the  original  lease,  because  he  does  not  take  the  estate  of  the 
lessee  to  which  the  covenants  are  annexed  (ff).  An  assignee  of  the 
whole  term  is  liable,  though  he  takes  it  by  way  of  mortgage  only,  and 
subject  to  a  proviso  for  re-assignnjent  on  payment  of  the  mortgage 
debt  (k).  A  lessee  for  lives  granted  all  his  estate  and  interest  in  the 
premises  to  an  underlessee  for  ninety  years,  if  the  lives  should  so  long 
live  :  it  was  held  that  this  was  not  an  assignment  of  the  whole  estate 
of  the  lessee  for  lives,  because  such  estate,  being  freehold,  was  great- 
er in  the  estimation  of  law  than  the  estate  for  years  granted  by  him, 

(a)  Svencer's  Case,  5  Coke,  16;  3rd  Bing.  N.  C.  89;  Wollaston  v.  HakewllU 

resolution.  3  M.  &  G-.  297. 

(6)  Splidt  V.  Bowles,  10  East,  279.  (/)  Goodwin  v.  Noble,  8  E  .&  B.  587; 

(c)  Gwton  V.  Gregory,  3  B.  &  S.  90;  27  L.  J.  Q.  B.  204. 

31  L.  J.  Q.  B.  302.  (g)  Bolford  v.  Hatch,  Doug.  183. 

id)  Berisley  v.  Custance,  i  T.  K.  75.  (h)  Williams  v.  Bosanquet,  1  B.    & 

(e)  See  Spencer's   Case,  1  Smith,  L.  C.  B.    238,   overruling   Haton   v.   Jaques, 

5th  ed.  43,  47;   Tremeerb  v.   Morison,  I  Doug.  455. 
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and  therefore  the  underlessee  was  not  liable,  as  assignee,  upon  the 
covenants  in  the  original  lease  («).  Land  was  conveyed  to  such  uses 
as  the  grantee  should  appoint,  and  in  default  of  such  appointment  to 
the  use  of  the  grantee  in  fee,  subject  to  certain  covenants  executed 
by  him  which  were  of  a  nature  to  run  with  the  land ;  the  grantee  hav- 
ing exercised  the  power  of  appointment,  it  was  held  that  the  appointee 
took  the  estate  discharged  from  the  covenants,  because  he  did  not 
take  the  estate  of  the  grantee,  but  took  under  the  appointment,  which 
defeated  the  subsequent  uses  to  which  the  covenants  were  annexed  (5). 
A  person  possessed  of  a  term  leased  for  a  less  term  and  assigned  his 
reversion,  and  the  assignee  took  a  conveyance  in  fee  by  which  the  re- 
version became  merged ;  it  was  held  that,  the  estate,  to  which  the  cove- 
nants were  annexed  being  destroyed  by  the  merger,  the  covenants  were 
extinguished  at  common  law  (c) ;  but  the  incidents  to  and  obligations 
on  a  reversion  expectant  on  a  lease  are  now  preserved  in  case  of  a 
merger  of  the  reversion  by  the  statute  8  &  9  Vict.  c.  106,  s.  9. 

On  leases  made  under  powers.— Where  a  lease  is  made  by  a  ten- 
ant for  life  imder  a  power  of  leasing,  containing  covenants  made  with 
the  lessor,  and  the  tenant  for  life  dies  pending  the  lease,  the  remain- 
derman is  an  assignee  within  the  statute  32  Hen.  VIII.  c.  34,  and  takes 
the  benefit  and  the  burden  of  the  covenants  annexed  to  the  reversion 
(d).  If  the  lease  made  in  such  case  is  not  in  accordance  with  the 
power,  and  therefore  void  as  against  those  in  remainder,  though  it  may 
be  good  by  way  of  estoppel  as  between  the  parties  to  it,  the  remain- 
derman cannot  maintain  an  action  upon  the  covenants  (e).  And  upon 
the  death  of  the  lessor  such  lease  becomes  absolutely  void,  so  that  an 
assignee  of  it  under  a  subsequent  assignment  takes  no  interest,  and 
can  maintain  no  action  upon  the  covenants  against  the  executor  of  the 
lessor  (/) ;  but  the  lessee,  or  his  assignee  under  an  assignment  previous 
to  the  death  of  the  lessor,  may  charge  the  executor  upon  the  express 
covenants  in  the  lease  (g) ;  though  he  could  not  upon  the  covenants 
merely  implied  in  law,  because  sueh  covenants  are  limited  to  the  con- 
tiQuance  of  the  lessor's  interest  (h). 

On  mortgages. — The  mortgagee  of  a  lease  is  liable  as  assignee 
upon  the  covenants  in  the  lease  which  are  annexed  to  the  term  (i). 

(a)  Earl  of  Derby  v.  Taj/ioi-,!  East,  502.  (e)  Tellowlyv.  Gower,  11  Ex.  293;  24 

(6)  Boach  V.  Wadham.  6  East,  289.  L.  J.  Ex.  289. 

(c)  Webb -v.  Eussell,  3T.  R.  393;  and  (/)  Andrew  v.  Pearce,  IB.*?.  X. 
see  Burton  v.  Barclay,  7  Bing.  745.  K.  158. 

(d)  Isherwood  v.  Oldknow,  3  M.  &  S.  (g)  Williams  v.  Burrell,  1  C.  B.  402. 
382;  ani  see  Rogers -v.  Humphreys,  i  A.  (h)  Adams  v.   Cfibney,  6  Bing.   656; 
&  E.  299;   WMtlock's  Case,  8  Co.  71  a;  Penfold  v.  Abbott,  32  L.  J.  Q.  B.  67. 
Sacheverell  v.  Froggatt,  2  Wms.  Saund.  (i)  William,s  v.  Bosanquet,  1  B.  &  B. 
368;  Bringlue\.  Goodson,  4  Bing.  X.  C.  238. 

726. 
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The  mortgagee  of  an  estate,  upon  default  of  the  mortgagor,  is  en- 
titled to  the  remedies  upon  a  lease  made  by  the  mortgagor  before  the 
mortgage,  as  assignee  of  the  reversion ;  if  a  lease  is  made  by  the 
mortgagor  alone  after  the  mortgage,  the  mortgagee  may  treat  the 
lessee  as  a  trespasser,  but  he  is  not  entitled  to  the  remedies  upon 
the  lease  (a).  A  mortgagor  and  mortgagee  joined  in  leasing  the  mort- 
gaged premises,  and  the  covenants  by  the  lessee  were  made  with  the 
mortgagor  only ;  it  was  held  that  they  were  not  annexed  to  the  es- 
tate of  the  mortgagee,  and  that  the  assignee  of  the  mortgagee  was  not 
entitled  to  sue  upon  them  (b). 

On  assignment  of  part  of  reversion. — The  assignee  of  a  par- 
ticular estate  in  the  reversion  in  the  whole  premises  demised,  as 
a  grantee  of  the  reversion  for  life,  or  for  a  term  of  years,  is  an 
assignee  within  the  statute  32  Hen.  VIII.  c.  34,  and  is  entitled  to  the 
benefit  of  the  covenants  and  conditions  in  the  lease  (c).  The  as- 
signee of  the  reversion  in  a  specific  part  of  the  demised  premises  is  an 
assignee  within  the  statute,  and  is  entitled  to  the  benefit  of  the  cov- 
enants apportioned  to  his  interest  in  the  premises ;  but  he  cannot 
take  advantage  of  the  conditions  in  the  lease,  as  if  a  lease  be  of 
three  acres  reserving  a  rent  upon  condition,  and  the  reversion  is 
granted  of  two  acres,  the  rent  shall  be  apportioned  by  the  act  of  the 
parties,  but  the  condition  is  destroyed,  because  it  is  entire  (d).  So, 
the  assignee  of  the  reversion  in  a  specific  part  of  the  demised  prem- 
ises may  maintain  an  action  against  the  lessee  on  a  covenant  to  re- 
pair for  not  repairing  that  part  (e).  A  covenant  to  repair  in  a  joint  de- 
mise by  tenants  in  common  runs  with  the  entire  reversion  only ;  so  that 
the  heir  of  one  of  the  tenants  in  common  deceased  cannot  sue  alone 
for  a  breach  of  such  covenant  without  joining  the  other  tenant  in  com- 
mon (/) ;  and  upon  the  decease  of  all  the  tenants  in  common,  the 
representatives  of  all  must  join  in  an  action  on  the  covenant  (g).  If 
the  reversion  in  an  undivided  share  of  the  demised  premises  is  as- 
signed to  the  lessee,  whereby  his  term,  as  to  that  share,  becomes 
merged  in  his  reversion  m  the  same,  the  reversioners  in  the  other  shares 
of  the  premises,  or  their  assignees,  are  entitled  to  sue  the  lessee  upon 
the  covenants,  and  to  recover  damages  m  proportion  to  the  extent  of 
their  interest  (A). 

(a)  Bogers  v.  Humphreys,  4  A.  &  E.        Pickard,2B.  &  Aid  lo5,  112;  Eoberts 
2Q9;a,ndseeAlchornev.Gomme,2Bmg.        v.  S«eZ  ,  1  M.  &  Gr.  d77. 
5i;  KeechY.  Hall,  Doug.  21;   Thunder  (e)  Twynam  v.  Pickard,2B.  &  Aid. 

""■[TwZhlXA  T.  B.  393.  \)  Foley Y.Addenhrookef  Q  B  197. 

(c)  Co.  Lit.  215  a;  Wright  v.  Bur-        Jg^  ^^I'I'Xl   J'c  P  18 

'T?Co.^Lii.^2lf'a;  and  see  Wright  v.        j^j  Y<^i^^^^-   Cole    i  B._&  B.  660; 
Burroughes,  3  C.  B.  685;   Twynam  v.        Badeley  y-Vigurs,  4  E.  &  B.  71,  23  L. 

J.  (i^.  iJ.  ow> 
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On  assignment  of  part  of  term- — The  assignee  of  the  term  in  part 
of  the  demised  premises  is  entitled  to  the  benefit  of  the  covenants, 
and  liable  to  the  burden  of  them,  so  far  as  they  extend  to  his  part  of 
the  premises ;  thus,  the  assignee  of  the  term  in  part  of  the  premises, 
under  an  underlease  of  that  part  for  the  whole  term,  is  entitled  to 
sue  the  lessor  on  a  covenant  for  not  finding  materials  for  the  repairs 
of  that  part  (a).  So,  an  action  of  covenant  will  lie  against  the  as- 
signee of  part  for  not  repairing  his  part  (b) ;  and  an  action  of  cove- 
nant will  lie  against  an  assignee  of  part  for  an  apportionment  of  the 
rent  (c).  In  a  mining  lease  granted  by  deed  to  three  persons  in  joint 
tenancy,  they  covenanted  jointly  and  severally  to  compensate  for  all 
surface  damage ;  two  of  the  three  joint  tenants  assigned  their  in- 
terest in  the  demise ;  it  was  held  that  the  covenant  ran  with  the  land, 
and  that  the  assignee  was  liable  severally  for  the  whole  amount  of 
compensation  (d).  But  an  action  of  covenant  cannot  be  maintained 
by  the  lessor  against  the  assignee  of  a  part  of  the  term  in  the  prem- 
ises ;  as  an  underlessee  for  a  term  short  of  the  original  term  by  a 
day,  or  year,  or  other  interval  of  time  (e). 

Assignee  not  liable  after  assignment-  —An  assignee  of  the  les- 
see is  liable  upon  the  covenants  running  with  the  land,  only  so  long  as 
he  remains  assignee ;  and  he  does  not  continue  liable,  at  law  or  in 
equity,  after  he  has  actually  assigned  away  the  term ;  though  he  may 
have  assigned  it  to  an  insolvent  person,  and  for  the  mere  purpose  of 
avoiding  his  liability  (/).  But  an  action  may  be  maintained  against 
him  after  he  has  assigned  away  the  premises  for  a  breach  committed 
while  he  was  assignee  (gr).  He  is  not  liable  for  breaches  of  covenant 
committed  before  the  assignment  to  him  (h).  An  assignee  is  not  lia- 
ble after  he  has  assigned  away  the  term,  although  the  lease  contained 
a  covenant  not  to  assign  without  the  consent  of  the  lessor,  and  no 
consent  had  been  given  (i).  An  assignee  cannot  maintain  an  action 
for  a  breach  of  covenant  committed  before  the  assignment  to  him  (J). 

Liability  of  lessee  after  assignment.— The  personal  liabUity  of 
the  original  lessee  on  his  covenants  in  the  lease  is  not  got  rid  of  by 

(a)  Palmer  v.  Edwards,  1  Doug.  183,  (/)  Lekeux  v.  Nash,  2  Str.  1221;  Tay- 

n.  lory.  Shum,  IB.  <fc  P.  21;  Onslow  v. 

(6)  Congham  v.  King,  Cro.  Car.  222,  Corrie,  2  Madd.  330;  Fogg  v.  Dobie,  3 

S.  C.  nom.  Conan  v.   Kemise,  Sir  W.  Y.&C.96;  OtJeJJ  v.  TTafce,  3  Camp.  394. 

Jones,  245;  cited  in  Stevenson  v.  Lam-  (g)  Barley  v.  King,  2  C  M.  &  R.  18. 

bard,  2  Bast,  575,  580;    Wollaston  v.  (h)  St.  Savior's  Southwark  v.  Smith,  3 

Hakewill,  3  M.  &  G.  297.  Burr.  1271;  CmoardY.  Gregory,  36  L.  J. 

(c)  Stevenson  v.  Lambard,  supra ;  see  C.  P.  1. 

Curtis  V.  Spitty,  1  Bing.  N.  C.  756.  (i\  Paul  v.  Nurse,  8  B.  &  C.  486. 

(d)  Nerval  v.  Pascoe,  34  L.  J.  C.  82.  (j)  Lewes  v.    Bidge,  Cro.  Eliz.   863, 

(e)  Holford  v.  Hatch,  1  Boug.  183;  cited  in  Canftom  v.  JJust,  8  Taunt.  227, 
see  Williams  v.  Bosanquet,  1  B.  &  B.  231;  Johnson  y.  St.  Peter's  Hereford,  4 
238, 261 ;  Earl  of  Derby  v.  Taylor,  1  East,  A.  &  E.  520. 

502. 
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assignment,  but  he  may  be  sued  notwithstanding  he  has  assigned  the 
demised  premises ;  and  upon  his  death  the  liability  upon  his  express 
covenants  will  devolve  upon  his  executor  (a).  His  liabilities  arising 
from  privity  of  estate  with  the  reversioner  are  put  an  end  to  by  as- 
signment, and  the  acceptance  by  the  reversioner  of  the  assignee  as 
tenant  (b). 

Bight  of  lessor  after  assignment- — The  lessor,  after  an  assign- 
ment of  the  reversion,  cannot  sue  for  a  subsequent  breach  of  a  cove- 
nant which  passes  with  the  reversion  to  the  assignee  (c).  Under  a 
tenancy,  not  created  by  deed,  upon  the  terms  that  the  tenant  should 
keep  the  premises  in  repair  during  the  tenancy  the  landlord  may 
maintain  an  action  for  a  breach  of  the  contract  in  not  keeping  the 
premises  in  repair,  notwithstanding  he  has  assigned  his  reversion,  be- 
cause the  contract,  not  being  by  a  lease  under  seal,  does  not  pass  with 
the  reversion  (d);  and  where  the  lease  is  by  deed  the  lessor  remains 
entitled  to  the  covenants  which  do  not  run  with  the  reversion,  notwith- 
standing an  assignment  (e). 


Section  III.— Assignment  of  Conteacts  by  Maeeiage.* 


Effect  of  Marriage  upon  Wife's 
Contracts : — 

as  to  her  Eights 1169 

as  to  her  Liabilities 1170 

Death  of  Husband 1171 


Death  of  Wife 1172 

Reduction    into   Possession   by 

Husband 1172 

Banlcruptcy  of  Husband 1173 

Divorce 1174 


Effect  of  marriage  upon  wife's  contracts  .—Marriage  operates 
as  an  assignment  in  law  to  the  husband,  to  a  qualified  extent,  of  the 
rights  and  liabilities  of  the  wife,  arising  out  of  contracts  made  before 
the  marriage  (/). 

As  to  her  rights.  — Marriage  is  an  absolute  gift  in  law  by  the  wife 
to  the  husband  of  all  chattels  personal  in  possession  in  her  own  right ; 
but  if  they  be  in  action,  as  debts  by  obligation,  contract,  or  otherwise, 
the  husband  does  not  acquire  them  absolutely,  unless  he  and  his  wife 
recover  them,  or,  as  it  is  called,  reduce  them  into  possession  (g).    The 


(a)  Thursby  v.  Plant,  1  Wms.  Saund. 
240  o  ;  Auriol  v.  Mills,  4  T.  R.  94,  »S; 
Bandall  v.  Rigby,  4  M.  &  W.  130,  133. 

(b)  Ih. ;  Wadham  r.  Marlow,  8  East, 
314,  n. ;  1  H.  Bl.  437;  and  see  Walker's 
Case,  3  Co.  21;  1  Wms.  Saund.  240,  241, 
c.  ;  2  ib.  302,  n.  (5). 

(c)  Green  v.  James,  6  M.  &  W.  656; 
and  see  Spencer' s  Case,  1  Smith's  L.  C. 
5th  ed.  43,  .58. 

(d)  Bickford  v.  Parson,  5  C.  B.  920. 


(e)  Stokes  v.  Russell,  3  T.  E.  678. 

(/)  2  Bl.  Com.  433;  1  Eoper's  Husband 
and  Wife,  2nd  ed.  204.  Contracts  made 
with  a  wife  after  marriage  depend  upon 
the  capacity  of  a  married  woman  as  a 
party  to  a  contract.  See  "  Contracts 
with  Married  Women." 

(g)  Co.  Lit.  351  b;2  Blackstone,  Com. 
434. 


*  Ch.  VI,  Sect.  Ill,  Leake. 
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husband  must  join  the  wife  as  a  party  in  an  action  upon  the  contracts 
of  the  wife  made  before  marriage,  and  cannot  sue  alone  in  his  own 
name  («).  In  the  case  of  negotiable  instruments  held  by  the  wife  at 
the  time  of  the  marriage,  the  husband  acquires  the  right  to  transfer  or 
indorse  them ;  but  he  may  sue  upon  them  in  his  own  name  without 
joining  the  wife,  and,  if  transferable  by  indorsement,  without  an  in- 
dorsement to  himself  (b). 

The  wife  may  sue  alone  upon  contracts  made  with  her  before  mar- 
riage, subject  to  the  action  being  met  by  a  plea  in  abatement  on  the 
ground  of  the  husband  not  being  joined  as  co-plaintifE ;  but  no  other 
objection  can  be  taken  by  the  defendant  on  the  ground  of  her  being 
married  (c). 

If  the  husband  is  himself  debtor  to  the  wife  before  marriage,  the  mar- 
riage in  general  operates  as  a  release  in  law  of  the  debt(d);  but  a  con- 
tract between  an  intended  husband  and  wife,  by  which  he  binds  himself 
for  the  payment  of  money  to  her  after  his  death,  is  not  released  by  the 
marriage ;  the  wife  surviving  may  maintain  an  action  upon  it  against 
the  representatives  of  the  deceased  husband  (e). 

As  to  wife's  liabilities. — The  husband  becomes  liable  upon  mar- 
riage for  all  the  debts  and  liabilities  of  the  wife  contracted  before 
marriage.  The  husband  may  be  sued  jointly  with  the  wife  upon  such 
debts  and  liabilities  (/) ;  but  he  cannot  be  sued  alone  upon  them.  If 
the  husband  is  sued  alone,  the  objection  is  matter  of  substance ;  if  it 
appears  upon  the  record,  it  is  a  good  ground  of  demurrer,  or  motion 
in  arrest  of  judgment,  or  error ;  if  it  transpires  upon  the  evidence,  it 
is  a  ground  of  nonsuit  or  adverse  verdict  (ff).  The  non-joinder  of  the 
wife  cannot  be  amended  by  adding  the  wife  as  a  defendant  imder 
the  Common  Law  Procedure  Act,  1852,  s.  222  (A). 

The  wife  may  be  sued  alone  upon  the  liabilities  contracted  by  her 
before  marriage,  subject  to  a  plea  in  abatement  of  the  non- joinder  of 
her  husband  as  a  co-defendant ;  but  she  cannot  take  any  other 
objection  on  the  ground  of  her  coverture  (i).    The  wife  may  be  taken 

(a)  Milner  v.  Mines,  3  T.  R.  627,  6.31;  (d)  Co.  Lit.  264  6. 

and  see  Bendix  v.   Wakeman,  12  M.  &  (e)  Milhourn  v.  Mwart,  5  T.  R.  381;' 

W.  97.  and  see  Smith  v.   Stafford,  Hob.  216; 

(6)  iPNeilage  v.   Holloway,  1  B.  &  Cage  v.  Acton,  1  L.  Raym.  515. 

Aid.  218;  the  observation  of  Lord  Ellen-  (/)  Prance  v.  White,  1  M.  &  G.  731; 

borough  in  WNeilage  v.  Holloway,  that  Belps  v.  Clayton,  17  C.  B.  N.  S.  553;  34 

negotiable  instruments  of  the  wife  vest  L.  J.  C.  P.  1. 

absolutely  in  the  husband  upon  the  mar-  (</)  Mitchinson  v.  Hewson,  7  T.   R. 

riage,  as  chattels  personal  in  possession,  848;  Bichardson  v.  Hall,  1  B.  &  B.  50. 

has  been  pronounced  to  be  incorrect.  (A)  Garrard  v.  Giubilei,  11  C.  B.  N. 

See  Gaters  v.  Madeley,  6  M.  &  W.  423,  S.  616;  13  ib.  832;  31  L.  J.  C.  P.  131, 

427;  Hart  v.  Stephens,  6  Q.  B.  9:-!7,  943.  270. 

(c)  miner  v.  Milnes,  3  T.    R.   627;  (i)  Milner\.Milnes,ST.'R.  627,631; 

Morgan  v.    Painter,  6  T.  R.  265;  the  Lovell  v.  Walker,  9  M.  &  W.  299. 
husband  might  bring  a  writ  of  error 
upon  the  judgment;  Milner  v.  Milnes, 
supra. 
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in  execution  upon  a  judgment  against  her,  whether  her  husband  is 
taken  with  her  or  not ;  but  the  Court  will,  in  general,  discharge  her, 
unless  she  has  separate  property  with  which  she  can  satisfy  the  judg- 
ment (a). 

Death  of  husband. — Upon  the  death  of  the  husband,  leaving  the 
wife  surviving,  the  rights  upon  the  contracts  of  the  wife  before  mar- 
riage, which  have  not  been  reduced  into  possession  by  the  husband 
in  his  lifetime,  survive  to  the  wife  (6) ;  so  also  with  contracts  made  in 
favor  of  the  wife  after  marriage  (c) ;  and  with  contracts  made  in  favor  of 
the  husband  and  wife  jointly  (d).  Thus,  a  promissory  note  made  to  a 
wife  during  coverture  survives  to  the  wife  after  the  death  of  her  hus- 
band, unless  he  reduces  it  into  possession  in  his  lifetime  (e) ;  and  the 
executors  of  the  husband  cannot  sue  upon  such  note  (/).  A  married 
woman,  having  lent  money  to  her  husband  which  she  held  as  an  ad- 
ministratrix, took  as  security  the  joint  and  several  promissory  note 
of  her  husband  and  two  other  persons  ;  it  was  held  that,  though  no 
action  could  have  been  brought  upon  the  note  during  the  coverture 
yet  after  the  death  of  the  husband  the  note  survived  to  the  wife,  and 
she  might  sue  the  other  makers  (g).  A  bond  given  to  husband  and 
wife,  on  the  husband's  dying  first,  survives  to  the  wife  (h).  A  judg- 
ment recovered  by  husband  and  wife  jointly  vests  in  the  survivor 
upon  the  death  of  either  (t). 

The  liability  of  the  husband  upon  the  contracts  of  the  wife  before 
marriage  continues  only  during  the  coverture,  so  that  upon  the  death 
of  the  husband  in  the  lifetime  of  the  wife  the  liability  survives  against 
the  wife  solely,  and  upon  the  death  of  the  wife  in  the  hfetime  of  the 
husband  the  liability  devolves  upon  her  administrator;  unless  the 
creditor  has  obtained  judgment  against  the  husband  in  the  lifetime  of 
the  wife.  A  Court  of  Equity  will  not  relieve  a  surviving  husband 
against  such  judgment  by  reason  of  his  not  having  received  any 
property  with  his  wife ;  nor,  on  the  other  hand,  will  a  Court  of  Equity 
assist  a  creditor  against  a  surviving  husband,  who  has  become  dis- 
charged from  his  wife's  liabilities  by  her  death,  by  reason  of  his  hav- 
ing acquired  her  property  by  the  marriage  (j). 


(a)  Edwards  v.  Martyn,  17  Q.  B.693; 
Ivens  V.  Butler,  7  E.  &  B.  159;  26  L.  J. 
Q.  B.  145 ;  see  Ferguson  v.  Clayworth,  6 
Q.  B.  269;  Newton  v.  Boodle,  9  Q.  B. 
948;  La/rkin  v.  Marshall,  4  Ex.  804; 
Poole  V.  Gamning,  Weekly  Notes,  1867, 
p.  44. 

(h)  Gaters  v.  Madeley,  6  M.  &  W. 
423. 

(c)  Richards  v.  Richards,  2  B.  &  Ad. 
447  452;  perParke,  B.,  JSendiaiv.  Wake- 
man.  12  M.  &  W.  97,  99. 

(d)  Coppin  V.  ,  2  P.  Wms.  496. 


(e)  Gaters  v.  Madeley,  6  M.  &  W.  423. 
Scarpellini  v.  Atcheson,  7  Q.  B.  864. 

(/)  Howard  v.  Oakes,  3  Ex.  136. 

{g)  Richards  v.  Richards,  2  B.  &  Ad. 
447. 

(h)  Chopin  v. ,  2  P.  Wms.  496. 

(i)  Bond  V.  Simmonds,  3  Atk.  21; 
Coppin  V. ,  2  P.  Wms.  496. 

(j)  Heard  v.  Stamford,  3  P.  Wms. 
409;  Cases  temp.  Talb.  173;  Woodman 
V.  Chapman,  1  Camp.  189;  and  see 
Mitchinson  v,  Hewson,  7  T.  R.  348. 
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Death  of  wife. — Upon  the  death  of  the  wife  in  the  lifetime  of  the 
husband,  the  rights  arising  out  of  contracts  made  with  her  before  or 
during  coverture,  if  not  previously  reduced  into  possession  by  the 
husband,  pass  to  the  administrator  of  the  wife  (a).  Thus,  upon  a 
bond  given  to  the  wife  during  coverture,  after  the  death  of  the  wife, 
the  husband  can  no  longer  sue  in  his  own  right,  but  can  become  en- 
titled to  sue  only  by  obtaining  administration  to  the  wife  (b).  So,  a 
promissory  note  made  to  the  wife  before  marriage,  upon  the  death  of 
the  wife  in  the  lifetime  of  the  husband,  and  before  he  has  reduced  it 
into  possession,  passes  to  the  wife's  administrator,  who  is  the  proper 
party  to  sue  upon  it  (c).  But  contracts  made  with  husband  and  wife 
jointly  survive  to  the  husband  in  his  own  right  upon  the  death  of  the 
wife  (d). 

Upon  the  death  of  the  wife  in  the  Ufetime  of  the  husband  the 
liabilities  contracted  by  her  before  marriage  survive  against  her  rep- 
resentatives, and  her  husband  can  be  charged  only  as  her  adminis- 
trator ;  unless  the  creditor  has  obtained  judgment  against  him  in  the 
lifetime  of  the  wife. 

Redaction  into  possession  by  husband.— The  reduction  into  pos- 
session by  the  husband,  so  as  to  exclude  absolutely  the  interest  of  the 
wife,  consists  in  some  act  which  gives  the  husband  the  possession  of 
the  chose  in  action,  or  what  is  equivalent  thereto;  as,  in  the  case  of  a 
debt,  the  payment  of  the  money  to  the  husband  or  to  his  agent  (e). 
Money  paid  to  the  wite  is  regarded  in  law  as  in  the  possession  of  the 
husband,  though  it  is  the  proceeds  of  property  held  by  trustees  for 
her  separate  use ;  so  that  where  the  wife  received  such  money  and 
lent  it  to  the  defendant,  it  was  held  to  have  been  reduced  into  pos- 
session, and  that  the  husband  must  sue  for  it  in  his  own  name  only 
during  the  coverture,  and  was  entitled  to  sue  in  his  own  right  after 
the  wife's  death  (/).  A  promissory  note  had  been  given  to  the  wife 
before  marriage,  and  the  husband  had  received  the  interest  on  the  note 
during  the  life  of  the  wife ;  it  was  held  that  he  had  not  thereby  re- 
duced the  note  into  possession,  but  upon  the  wife's  death  it  passed  to 
her  administrator  (ff). 

If  an  action  is  brought  in  the  names  of  husband  and  wife  upon  a 
contract  of  the  wife  before  marriage,  and  the  husband  dies  before  judg- 
ment, the  right  of  action  survives  to  the  wife  who  may,  by  entering 

(o)  Betts  V.  Kimpton,  2  B.  &  Ad.  ed.  208,222;  a,nAse&  Purdew  r.  Jackson, 
273.  1  Russ.  1;  Scarpellini  v.  Atcheson,  7  Q. 

(b)  Day  v.  Padrone,  2  M.  &  S.  396  n.        B.  864,  875. 

(6).  (/)  Bird  v.  Peagrum,  13  C.  B.  639; 

(c)  Hart  V.  Stephens,  6  Q.  B.  937.  22  L.  J.  C.  P.  166;  see  Sloper  v.  Cottrell, 
id)  Coppin  V.  ,  2  P.  Wms.  496.        6  E.  &  B.  497;  26  L.  J.  Q.  B.  7. 

(e)  See  1  Roper,  Husb.  and  Wife,  2nd  {g)  Hart  v.  Stephens,  6  Q.  B.  937. 
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a  suggestion  of  her  husband's  death  upon  the  record,  prosecute  the 
suit  to  judgment  for  her  own  sole  use ;  and  even  if  the  husband  dies 
after  judgment,  but  before  execution,  the  benefit  of  the  judgment  will 
survive  to  the  wife  (a) ;  and  the  wife  surviving  is  not  bound  by  the 
undertakings  of  the  husband  in  the  action  (b).  If  the  wife  dies  in  the 
lifetime  of  the  husband  pending  such  action,  the  suit  abates,  and  the 
benefit  of  the  contract  devolves  upon  the  wife's  administrator  (c).  If 
the  husband  in  his  lifetime  brings  an  action  in  his  own  name  upon  a 
contract  in  respect  of  which  he  might  have  joined  his  wife,  it  is  said 
to  amormt  to  an  election  to  take  it  himself  and  exclude  the  interest  of 
the  wife,  so  that  upon  his  death  it  would  not  survive  to  her  (d ). 

In  equity,  where  the  husband  assigns  a  chose  in  action  of  his  wife 
for  valuable  consideration,  and  dies  before  either  he  or  the  assignee 
has  actually  obtained  possession  of  it,  leaving  the  wife  surviving, — 
whether  the  chose  in  action  was  reversionary,  so  that  it  could  not 
have  been  reduced  into  possession,  or  whether  it  was  not  reduced  into 
possession  through  neglect, — in  either  case  the  wife  surviving  will  be 
entitled  as  against  the  assignee  for  valuable  consideration  (e). 

Bankruptcy  of  husband. — Upon  the  bankruptcy  of  the  husband 
the  debts  and  choses  in  action  to  which  he  is  entitled  in  right  of  his 
wife  become  vested  in  the  assignees,  who  have  like  remedy  to  recover 
the  same  in  their  own  names  as  the  bankrupt  himself  might  have  had 
if  he  had  not  been  adjudged  bankrupt.  The  assignees  are  not  en- 
titled to  sue  in  their  own  names  only  for  the  recovery  of  debts,  for 
which  the  husband  could  not  have  sued  without  joining  the  wife,  as 
on  a  promissory  note  made  to  the  wife  before  her  marriage  (/) ;  they 
must  sue  in  their  own  names  jointly  with  that  of  the  wife  for  the  re- 
covery of  debts  in  respect  of  which  it  would  have  been  necessary  for 
the  husband  to  join  the  wife  (g).  Upon  the  death  of  the  bankrupt 
husband  before  a  chose  in  action  of  the  wife  is  reduced  into  possession 
the  right  of  survivorship  of  the  wife  prevails  over  the  right  of  the 
assignees  (A). 

The  bankruptcy  of  the  husband  during  the  marriage  discharges  the 
debts  of  the  wife  for  which  the  husband  has  become  liable  by  reason 
of  the  marriage,  both  as  against  the  husband  and  the  wife  (i). 

(a)  Gaters  v.   Madeley,  6  M.  &  W.        137;  Story,  Eq.  Jur.  §  1412. 

423,  427;    Sherrington  v.   Tates,  12  M.  (/)  Sherrington  v.  Yates,  12  M.  &  W. 

&  W.  855,  865;  Anon.  3  Atk.  726.  855. 

(b)  Lee  v.  Armstrcmg,  9  M.  <fe  W.  14.  (g)  Eichbell  v.   Alexander,  10  C.   B. 

(c)  Checchi  v.  Powell,  6  B.  Jk  C.  253.  N.  S.  324;  30  L.  J.  C.  P.  268. 

(d)  Gaters  v.  Madeley,  6  M.  &  W.  {h)  Mitford  v.  Mitford,  9  Ves.  87; 
423,  426;  Garforth  v.  Bradley,  2  Ves.  Mornsby  v.  Lee,  2  Madd.  16;  Skerring- 
sen.  675,  676.  ton  v.  Yates,  12  M.  &  W.  855,  865. 

(e)  Ellison  v.  Elwin,  13  Simon,  309;  (i)  Miles  v.  Williams,  1  P.  Wms. 
Ashby  V.  Ashby,  1  Coll.  5.53;  Purdew  v.  249;  Lockwood  v.  Salter,  5  B.  &  Ad. 
Jackson,  1  Euss.  1;  Honner  v.  Morton,  303. 

3  Buss.  65;  Hutchings  v.  Smith,  9  Sim. 
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Divorce. — Upon  a  divorce  the  wife  becomes  solely  entitled,  "  as  if 
at  the  date  of  the  divorce  her  husband  had  died,  and  restored  her  to 
the  position  of  a  feme  sole,"  to  all  the  rights  arising  out  of  contracts 
which  have  accrued  in  her  right  before  or  during  the  coverture,  and 
which  have  not  been  reduced  into  possession  by  the  husband  during 
the  coverture  (a). 


SbCTIOK   IV. — ASSIGKMBKT  OF  COirTBACTS  BT  DbATH.* 
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Bight  of  executor  upon  contracts  of  deceased — An  executor  or 
administrator  becomes  entitled,  in  general,  to  all  the  debts  and  rights 
of  contract  to  which  the  deceased  was  entitled  at  the  time  of  his  death 
(b).  As  a  contract  is  not  assignable  at  law,  the  executor  or  adminis- 
trator is  alone  entitled  to  maintain  an  action  at  law  upon  a  contract 
of  the  deceased,  although  the  deceased  may  have  assigned  the  benefit 
of  it  in  his  lifetime ;  the  assignee  is  not  entitled  to  sue  in  his  own  name 
(c) .  So,  the  executor  is  alone  entitled  at  law  to  maintain  an  action 
upon  the  contract,  although  the  benefit  of  it  may  have  been  bequeathed 
by  the  will  of  the  deceased,  and  although  the  executor  may  be  bound, 
in  the  distribution  of  assets,  to  transfer  the  benefit  to  the  legatee  (d). 

If  there  be  more  than  one  executor,  they  jointly  represent  the  tes- 
tator and  take  the  legal  interest  in  his  est'ate ;  therefore  they  must  sue 
jointly  on  the  contracts  made  with  him  (e) ;  but  if  some  of  the  execu- 
tors are  omitted  as  plaintiffs,  the  defendant  can  object  only  by  a  plea 
in  abatement  (/) .  And  if  some  of  the  executors  enter  into  a  new  con- 
tract, though  in  the  course  of  administration  of  the  estate,  they  may 
alone  sue  upon  it  without  joining  the  other  executors  (g). 

Liability  of  executor  upon  contracts  of  deceased. — An  executor 
or  administrator  is  liable,  in  general,  to  the  extent  of  the  assets  which 
come  to  his  hands  to  be  administered,  upon  all  the  contracts  of  the 


(a)  Wells  V.  Malbon,  81  Beav.  48;  31 
L.  J.  C.  344. 

(6)  1  Wms.  Ex.  5th  ed.  700;  1  Wms. 
Saund.  216  a,  n.  (1). 

(c)  Brandt  v.  Beatig,  2  Moore,  184. 

(d)  Canham  v.  Rust,  8  Taunt.  227. 

(e)  Wms.  Ex.  5thed.  818,  1692;  Fox- 
wist  V.  Tremaine,  2  Wms.  Saund.  212; 
a  plea  that  one  of  the  plaintiffs,  execu- 


tors, had  renounced  was  held  bad,  Oes- 
wickv.  Woodhead,  4  M.  &  G.  811;  but 
renunciation  may  now  be  effected  under 
20  &  21  Vict.  c.  77,  s.  79;  see  In  the  goods 
of  Whitham,  1  Weekly  Notes,  408. 

(f)  Wms.  Ex.  5th  ed.  1693. 

(y)  Brassington  v.  Ault,  2  Bing.  177; 
and  see  Heath  v.  Chilton,  12  M.  &  W. 
632. 


*  Ch.  VI,  Sect.  IV,  Leake. 
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deceased  remaining  undischarged  at  his  death  (a).  Accordingly,  the 
executor  or  administrator  is  liable,  so  far  as  he  has  assets,  for  debts  of 
every  description  due  from  the  deceased,  either  debts  of  record,  as  judg- 
ments, statutes,  or  recognizances ;  or  debts  due  on  special  contract,  as 
for  rent  or  on  bonds,  covenants  or  the  like  under  seal ;  or  debts  on 
simple  contracts,  as  notes  unsealed,  and  promises  not  in  writing  either 
expressed  or  implied  (5). 

If  there  be  several  executors,  all  who  have  proved  the  will  must  be 
joined  as  defendants ;  if  some  only  are  sued,  they  may  plead  in  abate- 
ment the  non-joinder  of  other  executors  who  have  proved ;  but  it  is 
not  necessary  to  join  those  executors  who  have  not  proved  (c). 

Liability  of  heir  and  devisee. — A  person  may  also  charge  his  real 
assets  in  the  hands  of  his  heir  or  devisee  by  a  contract  under  seal  in 
which  he  binds  himself  and  his  heirs,  or  covenants  for  himself  and  his 
heirs,  with  an  express  designation  of  his  heirs  in  the  contract.  Under 
such  contract  the  heir  was  liable  by  the  common  law  to  the  extent  of 
the  lands  or  real  assets  descended  to  him  from  the  covenantor  or  ob- 
ligor ;  but  there  was  no  remedy  upon  such  contracts  against  a  devisee 
of  the  lands  (<?). 

The  law  was  altered  in  this  respect  by  the  statute  3  Wm.  &  Mary, 
c.  14,  for  which  the  statute  1  Wm.  IV.  c.  47  has  been  substituted. 
By  s.  2  of  that  Act  it  is  enacted  to  the  effect  that  all  wills  and  testa- 
mentary dispositions  of  any  lands  tenements  or  hereditaments  shall 
be  deemed,  as  agamst  such  person  with  whom  the  person  making  any 
such  will  or  testamentary  dispositions  shall  have  entered  into  any 
bond,  covenant,  or  other  specialty  bmding  his  heirs,  to  be  void.  And 
by  s.  3,  for  the  means  that  such  creditors  may  be  enabled  to  recover 
upon  such  bonds,  covenants,  and  other  specialties,  that  every  such  cred- 
itor shall  have  his  action  upon  the  said  bonds,  covenants,  and  spe- 
cialties against  the  heir  of  such  obligor,  or  covenantor,  and  such  devisee 
or  the  devisee  of  such  devisee  jointly.  And  by  s.  4,  that  incase  there 
shall  not  be  any  heir  at  law  against  whom  jomtly  with  the  devisee  a 
remedy  is  thereby  given,  the  creditor  shall  have  his  action  against  such 

devisee  solely  (e). 

By  the  common  law  the  heir,  when  sued  upon  an  obUgation  of  the 
ancestor,  might  plead  riens  per  descent,  that  is  to  say,  that  he  had  not 
any  lands  by  descent  from  the  ancestor  at  the  time  of  sumg  out  the 
writ,  and  though  he  had  aliened  the  lands  descended  before  the  suing 
out  of  the  writ,  he  was  entitled  to  the  verdict  on  that  issue,  unless  it 


(a)  1  Wms.  Saund.  216  a,  n.  (1);  2  Ex- m                  o,,  ;^    i.     o  ivr  ^  w 

Wms  Ex.  5th  ed.  1557.  W  hunting  v.  Sheldrake,  9  M.  &  W. 

Ih)'lb  2°^'  ^*'^- 

(A  1  Wms    Saund.  291  m;    2  Wms.  (e)    As  to  this  statute  see  2  Wms. 

Ex  5th  ed    1750-  Byalls  v.  Bramall,  I  Saund.  8  d;  Chitty's  Statutes,  tit.  Wills. 
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could  be  proYed  that  he  had  aliened  them  for  the  purpose  of  defraud- 
ing the  plaintiff  of  his  debt  (a).  But  by  the  statute  3  Wm.  &  Mary, 
c.  14,  s.  5  (re-enacted  by  1  Wm.  IV.  c.  47,  s.  6),  the  heir  at  law  in  such 
case  was  made  answerable  for  the  debts  and  covenants  to  the  value 
of  the  land  so  aliened  by  him.  And  by  s.  6  of  the  same  statute  (re- 
enacted  by  1  Wm.  IV.  c.  47,  s.  7),  it  is  provided  to  the  effect  that  to 
the  plea  by  the  heir  of  riens  per  descent  the  plaintiff  may  reply  that  he 
had  lands,  tenements,  or  hereditaments,  from  his  ancestor  before  the 
writ  brought,  and  if  upon  issue  joined  thereupon  it  be  found  for  the 
plaintiff,  the  jury  shall  inquire  of  the  value  of  the  lands,  tenements, 
or  hereditaments  so  descended,  and  thereupon  judgment  shall  be  given 
and  execution  shall  be  awarded  to  the  value  of  the  lands  as  if  the  debt 
were  his  own.  By  the  same  statute  3  Wm.  &  Mary,  c.  14,  s.  7,  (re- 
enacted  by  1  Wm.  IV.  c.  47,  s.  8)  it  is  enacted  to  the  effect  that  devi- 
sees shall  be  made  liable  and  chargeable  in  the  same  manner  as  the 
heir  at  law,  notwithstaiiding  the  lands  devised  shall  be  aUened  before 
the  action  brought  (b). 

Real  estate  of  deceased  made  assets  for  the  payment  of  debts. 

— Contracts  under  seal  which  do  not  expressly  bind  the  heir  remain, 
as  at  common  law,  without  any  remedy  by  action  against  the  heir  or 
devisee,  and  under  the  above  statutes  contracts  binding  the  heir  were 
not  made  a  charge  upon  the  land  itself  (c) ;  but  by  the  statute  3  &  4 
Wm.  IV.  c.  104,  all  the  real  estate  of  a  deceased  person  has  been  made 
assets  to  be  administered  in  Courts  of  Equity  for  the  payment  of  his 
debts  as  well  due  on  simple  contract  as  on  specialty,  provided  that  in 
the  administration  of  assets  by  Courts  of  Equity  under  that  Act,  all 
creditors  by  specialty  in  which  the  heirs  are  bound  shall  be  paid  the 
full  amount  of  the  debts  due  to  them  before  any  of  the  creditors  by 
simple  contract  or  by  specialty  in  which  the  heirs  are  not  bound  shall 
be  paid  any  part  of  their  demands. 

Covenants  annexed  to  real  estate. — The  benefit  of  covenants  an- 
nexed to  real  estate  or,  as  it  is  called,  running  with  the  land,  as  cove- 
nants for  title,  to  repair,  and  the  like,  are  assigned  in  law  with  the 
land  to  the  heir  or  devisee  of  the  deceased  owner,  if  the  estate  be 
freehold,  and  to  the  executor,  only  if  the  estate  is  a  chattel  interest  in 
the  land.  And  if  such  covenants  are  broken  in  the  lifetime  of  the 
deceased,  so  that  he  has  acquired  a  right  of  action  upon  them,  but  no 
damage  has  accrued  to  his  personal  estate,  the  right  of  action  runs  in 
like  manner  with  the  land  {d).     Accordingly,  where  an  executor 

(a)  See2Wms.  Saund.  8,  (n.);  Brown  (c)  Richardson  v.   Horton,  7  Beav. 

V.  Shuker,  1  C.  &  J.  583.  112. 

(6)  See  further  as  to  the  liabilities  of  (d)  Kingdon  v.  Nottle,  1  M.  &  S.  355. 

heirs  and  devisees  and  the  proceedings 
against  them,  2  Wms.  Saund.  7,  8;  Bullen 
and  Leake,  Free.  PI.  2nd  ed.  145,  509. 
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brought  an  action  upon  covenants  for  title  contained  in  a  conveyance 
of  land  to  the  testator,  charging  breaches  in  the  testator's  lifetime,  but 
not  showing  any  damage  to  the  personal  estate,  it  was  held  that  he 
could  not  recover  (a) :  and  the  devisee  of  the  same  land  having 
brought  an  action  for  the  same  breaches  of  the  same  covenants,  it  was 
held  that  he  was  entitled  to  maintain  the  action  and  to  recover  in  re- 
spect of  the  deterioration  in  the  value  of  the  land  by  reason  of  the  de- 
fective title  (6).  So,  upon  a  covenant  contained  in  a  deed  of  convey- 
ance of  land  to  make  further  assurance  upon  request,  the  heir  of  the 
covenantee  may  bring  an  action  for  a  breach  of  covenant  in  refusing 
to  make  such  assurance  upon  a  request  made  by  the  ancestor  in  his 
lifetime,  whereby  after  the  death  of  the  ancestor  the  heir  was  ejected 
(c).  But  it  is  said  that  the  executor  may  sue  for  a  breach  of  covenant 
rtmning  with  the  land,  committed  in  the  lifetime  of  the  covenantee, 
in  respect  of  any  damage  caused  thereby  to  the  personal  estate  (d). 

Where  the  covenant,  though  concerning  the  realty,  does  not  run 
with  the  land,  so  that  the  heir  or  devisee  cannot  sue  upon  it,  the  exe- 
cutor is  the  only  party  entitled  to  bring  the  action ;  as,  upon  a  cove- 
nant in  a  lease  not  to  cut  trees,  (the  trees  being  excepted  from  the 
demise,  and  the  covenant,  therefore,  being  collateral  and  not  running 
with  the  land),  the  executor  was  held  entitled  to  sue  for  a  breach 
committed  in  the  lifetime  of  the  covenantee  (e) ;  and  upon  a  covenant 
to  repair  contained  in  a  lease  made  by  a  tenant  for  life,  and  therefore 
expirmg  with  his  estate,  the  executor  was  held  entitled  to  sue  (/) ; 
nor  is  any  special  damage  to  the  personal  estate  essential  to  the  right 
of  action  in  such  cases  (ff).  So  also,  where  the  testator  has  been 
evicted  in  his  lifetime  in  consequence  of  a  defect  in  the  title,  so  that 
there  were  no  heirs  or  assigns  of  the  land,  it  was  held  that  the  dam- 
ages belonged  to  the  executor  who  was  entitled  to  sue  upon  the  cove- 
nants for  title  (h). 

The  burden  of  a  covenant  running  with  the  land  cannot  be  annexed 
inlaw  to  an  estate  in  the  land,  except  in  the  case  of  covenants  made 
between  lessor  and  lessee ;  in  which  case  the  burden  of  such  cove- 
nants may  be  made  assignable  with  the  term  and  with  the  reversion ; 
upon  the  death  of  the  termor  the  burden  of  such  covenants  passes 
with  the  term  to  the  executor  or  legatee,  and  upon  the  death  of  the 
reversioner  it  passes  with  the  reversion  to  his  heir  or  devisee,  or,  if 
the  reversion  is  a  chattel  mterest,  to  his  executor  or  legatee. 

(a)  Kingdon  v.  Nottle,  supra.  (e)  Raymond  v.  Fitch,  2  C.  M.  &  E. 

f^  B';'!  ^oi^S  'T'^un*t.'4fl ;  '%  BiclceUs  v.  Wea.er,  12  M.  <.  W. 

Jones  Y.  King,  4  M.  &  S.  188  718. 

(d)  Kingdonv.Nottle,  IT^.&S.  355,  (g)  n.                            .,  to,   os-  i 

S64-  4  ib.  53,  57;  Knights  v.  Quarles,  2  (h)  Lucy  v.  Levmgton,  2  Lev.  26,  1 

B  &  B.  102, 105;  and  seeWms.  Ex.  6th  Ventr.  175. 
ed.  757. 

Vol.  11—36 
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Contracts  concerning  land. — Upon  a  contract  of  sale  of  land  the 
executor,  and  not  the  heir,  of  the  deceased  purchaser  becomes  entitled 
in  law  to  a  right  of  action  vested  in  the  deceased  for  a  breach  by  the 
vendor  in  not  completing  the  purchase,  and  may  recover  the  loss  of 
interest  on  the  deposit  money,  and  the  expenses  of  investigating  the 
title  (a).  And  the  executor,  and  not  the  heir,  is  entitled  to  a  right  of 
action  vested  in  the  deceased  against  an  attorney  for  breach  of  duty 
in  investigating  the  title  of  land  conveyed  to  the  deceased  (b).  It 
is  said  "  that  if  a  man  covenant  by  deed  to  another  and  his  heirs  to 
infeofE  him  and  his  heirs  of  the  manor  of  D.,  and  will  not  do  it,  and 
he  to  whom  the  covenant  is  made  die,  his  heir  shall  have  a  writ  of 
covenant  upon  that  deed  "  (c) ;  but  this  doctrine  seems  inconsistent 
with  the  principles  of  law  above  stated. 

In  equity  a  contract  for  the  sale  of  land  is  treated  as  if  it  was 
specifically  executed  from  the  date  of  the  contract,  so  that,  upon  the 
death  of  the  purchaser  before  completion,  the  equitable  title  to  the 
land  passes  to  his  heir  or  devisee,  who  may  insist  upon  specific  per- 
formance against  the  vendor,  and  require  the  purchase  money  to  be 
paid  out  of  the  personal  estate  of  the  deceased ;  and  upon  the  death 
of  the  vendor  before  completion  the  right  to  the  purchase  money 
passes  to  his  executor  or  administrator,  who  may  insist  upon  specific 
performance  against  the  purchaser  and  require  the  heir  of  the  vendor 
to  convey  the  land  (d). 

Bills  of  exchange  and  promissory  notes. — The  executor  or  ad- 
ministrator of  a  deceased  person  becomes  entitled  to  the  right  of  action 
upon  all  bills,  notes,  and  negotiable  securities,  of  which  the  deceased 
was  the  holder  at  the  time  of  his  death  (e) ;  and  the  executor  or  ad- 
ministrator is  entitled  to  indorse  and  negotiate  such  securities ;  but 
he  would  become  personally  liable  upon  such  indorsement  (/). 
Where  the  deceased  holder  of  a  promissory  note  payable  to  order  had 
signed  his  name  on  the  note  for  the  purpose  of  indorsement,  but  had 
not  delivered  it,  and  his  executor  delivered  it  to  the  proposed  in- 
dorsee but  did  not  indorse  his  name,  it  was  held  that  there  was  no  com- 
plete indorsement,  and  the  person  to  whom  it  was  so  delivered  ac- 
quired no  right  to  sue  upon  it  (g).  The  holder  of  a  biU  or  note,  by 
deUvery  of  it  for  valuable  consideration  without  indorsement,  may 


(a)  Onne  v.  Broughton,  10  Bing.  533.  man,  L.  Eep.  3  Eq.  98;  36  L.  J.  C.  85. 

(6)  Knights  v.  Quarles,  2  B.  &  B.  102.  (e)  Timmis  v.  Piatt,  2  M.  &  W.  720. 

(c)  Fitz.  N.  B.  145,  C,  cited  and  fol-  (/)  Bobinson  v.  Stone,  2  Strange, 
lowed  in  Jones  v.  King,  4  M.  &  S.  188,  1260;  see  per  Buller,  J.,  King  v.  Thorn, 
191.  1  T.  E.  487,  489;  Childs  v.  Monins,  2  B. 

(d)  Story,  Eq.    Jur.  §  790;  notes  to  &  B.  460. 

Fletcher  V.  Ashburner,  1  White  &  Tudor,  [g)  Bromage  v.  Lloyd,  1  Ex.  32. 
L.  C.  3rd  ed.  p.  754;  see  Cooper  v.  Jar- 
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create  an  equitable  title,  which  either  he  or  his  executor  may  be  com- 
pelled to  complete  (a). 

Joint  contracts. — Upon  the  death  of  one  of  several  persons  jointly 
entitled  under  a  contract,  the  legal  right  to  sue  for  a  breach  of  the 
contract  remams  in  the  survivors  only,  whether  the  breach  occurred 
before  or  after  the  death  of  the  joint  party;  the  executor  or  adminis- 
trator of  the  deceased  person  cannot  sue  either  alone,  or  jointly  with 
the  survivors ;  upon  the  debt  of  the  last  survivor,  in  whom  solely  the 
right  became  vested,  his  executor  or  administrator  becomes  entitled 
(b).  If  the  deceased  person  was  severally  entitled  under  a  contract, 
though  others  were  also  severally  entitled  with  him,  his  executor  be- 
comes entitled  and  may  sue  (c). 

Upon  the  death  of  one  of  several  persons  jointly  liable  upon  a  con- 
tract, the  hability  devolves  upon  the  surviving  parties,  and  the  repre- 
sentative of  the  deceased  cannot  be  sued  at  law  jointly  with  the  sur- 
vivors ;  the  entire  liability  ultimately  devolves  upon  the  last  survivor 
of  the  persons  jointly  liable,  and  after  his  death  it  is  transferred  to 
his  executor  or  administrator  in  the  same  manner  as  the  liabiUty 
upon  a  contract  made  by  him  alone. 

Contracts  discharged  by  death  of  party. — Contracts  which  de. 
pend  upon  the  existence,  or  the  personal  quaUties,  skill,  or  services  of 
one  of  the  parties  are,  in  general,  discharged  by  the  death  of  that 
party  (d)  as,  a  contract  of  marriage  (e).  The  contract  of  an  ap- 
prentice with  his  master  to  learn  his  art  and  serve  him,  without  any 
mention  of  executors,  was  held  to  be  discharged  by  the  death  of  the 
master,  because  the  apprentice  is  bound  from  a  personal  knowledge 
of  the  integrity  and  ability  of  the  master  (/).  A  contract  to  build  a 
lighthouse  was  held  to  be  discharged  by  the  death  of  the  contractor, 
as  being  a  matter  of  personal  skill  and  science  (g). 

Contracts  of  agency,  giving  authority  to  one  of  the  parties  to  act 
for  the  other,  are,  in  general,  discharged  by  the  death  of  the  principal. 
The  plaintiff  was  employed  by  the  owner  of  a  picture  to  sell  it, 
upon  the  terms  that  if  he  succeeded  he  should  be  paid  £100  ;  the 
owner  of  the  picture  died,  and  after  his  death  the  plaintiff  succeeded 
in  selling  the  picture  and  claimed  the  £100  upon  the  original  contract 

(a)  Watkins  v.  Maule,  2  Jac.  &  Wal.  423;  Wentworth  v.  Cock,  10  A.  &  E.  42; 

237;  and  see  Whistler  v.  Forster,  14  C.  Beckham  v.  Drake,  8  M.  &  W.  846,  854. 

B.  N.  S.  248;  32  L.  J.  C.  P.  161.  (e)  See  Chamberlain  v.  Williamson,  2 

(6)  Wms.  Ex.  5th  ed.  1689.  M.  &  S.  408. 

(c)  Wms.  Ex.  5th  ed.  1691.     Withers  (f)  Baxter   v.   Burfield,    2    Strange, 
V.  Bircham,  3  B.  &  C.  254.  1266. 

[d)  2  Wms.  Ex.  5th  ed.  560;  per  Parke,  (g)  Cited  per  Patteson,  J,,  Wentworth 
B.,  SiboniY.  Kirkman,  1  M.  &  W,  418  v.  Cock,  10  A.  &  E.  42,  45. 
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from  the  defendant  as  administrator  of  his  employer ;  it  was  held  that 
he  had  no  claim  against  the  administrator,  because  the  contract  was 
reToked  by  the  death,  though  he  might  recover  for  the  value  of  his 
services  rendered  to  and  accepted  by  the  defendant  (a).  A  contract 
made  by  a  firm  consisting  of  two  partners  for  the  employment  of  an 
agent  in  their  business  for  a  term  of  years,  was  held  to  be  discharged 
by  the  death  of  one  of  the  partners  before  the  expiration  of  the 
term  (6). 

A  person  contracted  to  erect  a  certain  building  and  died  before  it 
was  begun ;  it  was  held  that  his  executors,  having  completed  the  con- 
tract, might  recover  the  price  in  their  representative  character  as  ex- 
ecutors (c).  A  tailor  received  an  order  from  the  defendant  for  a  coat 
and  died  before  it  was  completed ;  it  was  held  that  his  administratrix, 
having  finished  the  coat  and  delivered  it  to  the  defendant,  who  ac- 
cepted it,  might  sue  for  the  price  in  her  representative  character  (d). 

Where  a  person  had  contracted  for  the  delivery  to  him  of  a  certain 
quantity  of  goods  monthly  until  a  certain  date,  and  for  any  further 
quantity  monthly  he  might  require,  and  died  before  the  contract  was 
completed,  his  administrator  was  held  liable  for  not  accepting  the 
monthly  deliveries  of  the  goods  in  pursuance  of  the  contract  after  his 
death  (e).  So,  where  a  person  guaranteed  the  running  balance  of  an 
account  for  goods  supplied  to  another,  until  he  gave  notice  to  the  con- 
trary, it  was  held  that  the  contract  was  not  determined  by  his  death, 
and  that  his  executor  was  liable  on  the  guarantee  for  goods  supphed 
after  his  death,  but  before  any  notice  given  of  revoking  the  guar- 
antee (/). 

A  person  may  validly  contract  that  his  executor  shall  pay  a  sum  of 
money  after  his  death,  and  such  contract  is  binding  upon  his  executor 
(g),  and  it  is  a  contingent  liability  during  his  lifetime,  which  may  be 
proved  against  his  estate  in  case  of  bankruptcy  (A). 

A  right  of  action  for  a  breach  of  contract  in  respect  of  damage 
which  is  strictly  personal  is  discharged  by  the  death  of  the  party  en- 
titled thereto  ;  as,  a  right  of  action  for  a  breach  of  promise  of  marriage, 
where  there  is  no  special  damage  to  the  estate  (i) ;  so,  a  right  of  action 
for  a  breach  of  the  contract  of  a  medical  man  to  use  due  care  and 
skill,  in  respect  of  negligence  or  unskilfulness  aflfecting  the  life  or 
health  of  his  employer ;  and  aright  of  action  for  imprisonment  caused 
by  the  negligence  of  an  attorney  (j). 

(a)  Campanari  v.    Woodburn,   15  C.  (/)  Bradbury  v.  Morgan,  1  H.  &  C. 

B.  400;  24  L.  J.  C.  P.  13.  249;  31  L.  J.  Ex.  462. 

(6)  Tasker  v.  Shepherd,  6  H.   &  N.  (g)  Pcmell  v.  Graham,  7  Taunt.  580. 

575;  30  L.  J.  Ex.  207.  {h)  Ex  p.  Tindal,  8  Bing.  402. 

(c)  Marshall  v.  Broadhurst,  1  C.  &  J.  (i)  Chamberlain  v.  Williamson,  2  M. 
403.  &  S.  408. 

(d)  Werner  v.  Humphreys,  2  M.  &  6.  (j)  lb.  p.  415. 
853. 

(e)  Wentworth  v.  Cock,  10  A.  &  E.  42. 
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Rights  of  Contract  of  Bankrupt 

vest  in  Assignees 1181 

Rights  of  Action 1181 

Executory  Contracts 1183 


Contracts  of  Bankrupt  as  Trustee  1184 
Debts,  etc.,  in  Order  and  Disposi- 
tion of  Bankrupt 1185 

Contracts  made  after  Bankruptcy  1185 


Bights  of  contract  Test  in  assignees. — The  rights  of  contract  of  a 
bankrupt,  in  general,  become  vested  in  the  assignees  under  the  Bank- 
rupt Law  Consolidation  Act,  12  &  13  Vict.  c.  160,  s.  141  (following  6 
Geo.  IV.  c.  16,  s.  63 ;  and  1  &  2  Wm.  IV.  c.  56,  s.  25 ),  which  assigns 
to  them  all  the  personal  estate  of  the  bankrupt.  It  enacts  "  that 
when  any  person  shall  have  been  adjudged  a  bankrupt,  all  his  per- 
sonal estate  and  effects,  present  and  future,  wheresoever  the  same 
may  be  found  or  known,  and  all  property  which  he  may  purchase,  or 
which  may  revert,  descend,  be  dcArised  or  bequeathed  or  come  to  him, 
before  he  shall  have  obtained  his  certificate  (or  order  of  discharge, 
which  has  been  substituted  for  the  certificate  by  the  Bankruptcy  Act, 
1861,  24&  25  Vict.  c.  134,  s.  157),  and  all  debts  due  or  to  be  due  to  him 
wheresoever  the  same  may  be  found  or  known,  and  the  property,  right, 
and  interest  in  such  debts,  shall  become  absolutely  vested  in  the  as- 
signees for  the  time  being,  for  the  benefit  of  the  creditors  of  the  bank- 
rupt, by  virtue  of  their  appointment ;  and  after  such  appointment, 
neither  the  bankrupt,  nor  any  person  claiming  through  or  under  him, 
shall  have  power  to  recover  the  same,  nor  to  make  any  release  or  dis- 
charge thereof,  neither  shall  the  same  be  attached  as  the  debt  of  the 
bankrupt  by  any  person  according  to  the  custom  of  London  or  other- 
wise, but  such  assignees  shall  have  like  remedy  to  recover  the  same 
in  their  own  names  as  the  bankrupt  himself  might  have  had,  if  he  had 
not  been  adjudged  a  bankrupt." — "As  the  object  of  this  law  is  to  ben- 
efit creditors  by  making  all  the  pecuniary  means  and  property  of  the 
bankrupt  available  to  their  payment,  it  has,  in  furtherance  of  this  ob- 
ject, been  construed  largely,  so  as  to  pass,  not  only  what  in  strictness 
may  be  called  the  property  and  debts  of  the  bankrupt,  but  also  those 
rights  of  action  to  which  he  was  entitled  for  the  purpose  of  recovering, 
in  specie,  real  or  personal  property,  or  damages  in  respect  of  that 
which  has  been  unlawfully  diminished  in  value,  withheld,  or  taken 
from  him"  (a). 

Bights  of  action  of  bankrupt.— A  right  of  action  for  unliquidated 
damages  for  a  breach  of  contract  will  pass  by  bankruptcy  to  the  as- 
signees (b).    A  builder  having  contracted  to  execute  certain  building 

(a)  Rogers  v.  Spence,   13  M.   &  W.  (6)  Wright  v.  Fairfield,  2  B    &  Ad. 

571,  580.  727. 

*  Ch.  VI,  Sect.  V,  Leake. 
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work,  contracted  with  the  defendant  for  the  supply  of  stone  for  that 
purpose,  who  made  default  in  delivering  the  stone  according  to  his 
contract,  whereby  the  builder  was  unable  to  complete  the  work ;  it  was 
held  that,  upon  the  subsequent  bankruptcy  of  the  builder,  the  right 
of  action  for  the  breach  of  contract  by  the  defendant  in  not  delivering 
the  stone  passed  to  the  assignees,  who  might  recover  all  the  damages 
to  which  the  bankrupt  was  entitled  (a).  So,  a  right  of  action  for  the 
wrongful  dismissal  of  the  bankrupt,  in  breach  of  a  contract  to  employ 
him  in  a  certain  business  for  a  term  of  years,  was  held  to  pass  to  the 
assignees  of  the  bankrupt  (b).  A  right  of  action  by  a  printer  against 
the  defendant  for  not  delivering  a  printing-machine  under  a  contract 
to  that  effect,  whereby  his  trade  was  stopped,  was  held  to  pass  to  his 
"  assignees,  who  became  entitled  to  recover  the  damages  sustained  in 
the  loss  of  business  (c).  Where  the  bankrupt,  an  undertenant,  had 
been  distrained  upon  by  the  superior  landlord  for  rent  due  from  the 
original  lessee,  it  was  held  that  the  right  of  action  against  the  latter, 
in  respect  of  the  distress  of  the  bankrupt's  goods,  passed  to  the  as- 
signees (d).  A  right  of  action  to  recover  a  sum  of  money  which  the 
bankrupt  had  been  induced  to  pay  by  means  of  a  false  representation 
was  held  to  pass  to  his  assignees  (e). 

Rights  of  action  for  wrongs  personal  to  the  bankrupt,  for  which  he 
would  be  entitled  to  a  remedy  whether  his  property  were  diminished 
or  impaired  or  not,  are  not  within  the  enactment,  even  in  cases  where 
injuries  of  this  kind  have  been  accompanied  or  followed  by  loss  of 
property  : — to  this  class  the  action  of  trespass  to  the  land,  and  that  of 
trespass  to  the  person  or  goods  of  the  bankrupt  belong ;  also  the  ac- 
tion for  a  breach  of  promise  of  marriage ;  and  the  action  against  a  med- 
ical man  for  negligence  in  his  professional  treatment.  In  such  actions 
the  primary  and  essential  cause  of  action,  being  the  personal  injury 
to  the  bankrupt,  still  remains  in  him,  and  does  not  pass  to  the  as- 
signees (/).  A  right  of  action  against  an  attorney  for  negligence  in 
defending  an  action,  whereby  his  client  suffered  judgment  and  was 
taken  in  execution,  was  held  not  to  pass  to  the  assignees  of  the  client 
upon  his  bankruptcy,  because  it  was  a  personal  wrong,  for  which  he 
would  be  entitled  to  a  remedy,  irrespectively  of  any  pecuniary  loss 
sustained;  but  the  right  of  action  against  the  attorney  under  the 
same  circumstances  for  the  pecuniary  loss  occasioned  by  the  execution 
against  the  property  of  the  client,  was  held  to  pass  to  the  assignees. 


(a)  Wright  v.  f  airfield,  supra.  31.3;  35  L.  J.  Ex.  182. 

lb)  Beckham  v.  Drake,  8  M.   &   W.  (/)  Drake  v.  Beckham,  11  M.  &   W. 

846;  11  ib.  315;  2  H.  L.  C.  579.  315,  319;  Beckhamy.  Drake,  8  M.  &  W. 

(c)  Stanton  v.  Collier,  3  E.&  B.  274;  846,  854;   2  H.   L.   C.  579,    597,    634; 

23  L.  J.  Q.  B.  116.  Brewer  v.  Dew,  11 M.  &  W.  625;  Rogers 

{d)  Hancock  v.  Oaffyn,  8  Bing.  358.  v.  Spence,  13  M.  &  W.  571 ;  12  CI.  &  Fin. 

(e)  Hodgson  v.  Sidney,  L.  Kep.  1  Ex.  700;    Wetherell  v.  Julius,  10  C.  B.  267. 
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because  such  pecuniary  loss  was  the  substantial  and  primary  cause 
of  action  (a). 

Executory  contracts  of  bankrupt. — The  assignees  of  a  bankrupt 
are  entitled,  la  general,  to  the  benefit  of  the  contracts  of  the  bankrupt 
which  are  executory  at  the  time  of  the  bankruptcy ;  they  have  the 
right  of  adopting  or  repudiating  such  contracts,  according  as  they 
may  think  them  likely  to  prove  beneficial  or  the  contrary.  "  In  order 
to  enforce  these  contracts  it  is  only  necessary  that  the  assignees 
should  perform  aU  that  the  bankrupt  was  bound  to  perform,  as  pre- 
cedent or  contemporary  conditions,  at  the  time  when  he  was  bound  to 
perform  them,  and  the  bankruptcy  has  no  other  effect  on  the  con- 
tracts than  to  put  the  assignees  in  the  place  of  the  bankrupt,  neither 
rescinding  the  obligations  on  either  side,  nor  imposing  new  ones,  nor 
anticipating  the  period  of  performance  on  either  side  (b).  If  the  as- 
signees do  all  that  the  bankrupt  ought  to  have  done,  they  may  re- 
cover against  the  contractor  the  damages  which  the  bankrupt  himself 
could  have  recovered  if  he  had  performed  his  contract ;  if  they  omit 
to  do  so,  they  lose  the  benefit  of  the  contract,  and  the  other  contract- 
ing party  has  his  remedy  against  the  bankrupt's  estate"  (c). 

The  assignees  are  not  required  to  give  express  notice  of  their  inten- 
tion to  adopt  the  contract.  All  that  they  are  bound  to  do  is  to  per- 
form the  bankrupt's  part  of  the  contract,  as  and  when  he  should  have 
done  it  himself.  But  they  may  by  an  express  waiver  of  the  contract 
discharge  the  other  party  from  all  obligation  towards  them  (d).  In  a 
case  where  the  assignees  took  no  steps  to  enforce  a  contract  of  the 
bankrupt  for  a  long  time  after  the  bankruptcy,  it  was  held  that  there 
was  evidence  from  which  a  jury  might  infer  that  they  had  abandoned 
the  contract  (e). 

Where  goods  have  been  sold  to  a  person  who  becomes  bankrupt 
before  delivery  and  the  vendor  retains  a  lien  on  the  goods  for  the 
price,  the  right  to  the  goods  under  the  contract  of  sale  passes  to  the 
assignees  of  the  bankrupt ;  but  they  cannot  claim  possession  of  the 
goods  without  paying  the  price  (/).  The  bankrupt,  before  his  bank- 
ruptcy, contracted  to  buy  goods  of  the  defendant  to  be  shipped  on 
board  a  vessel  to  be  chartered  by  him  and  sent  to  Odessa  for  that 
purpose,  and,  having  chartered  and  sent  the  vessel  according  to  the 
contract,  afterwards  became  bankrupt ;  it  was  held  that  the  defendant 
was  not  justified  in  refusing  to  deliver  the  goods  by  reason  of  the 

(a)  Wetherell  v.  Juliw,  10  C.  B.  267.  321,  329,  034. 

(6)  Per  Rolfe,  B.,   Gibson  v.  Carrvr  (e)  Lawrence  v.  Knovsles,  5  Bing.  N. 

thers,  8  M.  &  W.  321,  326.  C.  399. 

(c)  Per  Parke,  B.,  Gibson  v.  Carru-  (f)  Bloxam-v.  Sanders,  iB.  &  C.  941; 
thers,  8  M.  &  W.  321,  333;  Boorman  V.  Bloxam  v.  Morley,  4  B.  &  C.  951;  Miles 
Nash,  9  B.  &  C.  145,  v.  Gorton,  2  C.  &  M.  504. 

(d)  Gibson  v.  Carruthers,  8  M.  &  W. 
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bankruptcy,  and  that  the  assignees,  being  ready  and  willing  to  pciy 
for  the  goods,  were  entitled  to  sue  the  defendant  for  not  delivering 
them  (a). 

A  policy  of  insurance  ejEfected  by  a  person  upon  his  own  life,  upon 
his  bankruptcy,  passes  to  his  assignees ;  and  where  the  bankrupt, 
after  his  bankruptcy,  had  assigned  such  a  policy  to  a  third  person, 
who  paid  the  premiums  and  upon  the  death  of  the  bankrupt  received 
the  sum  insured,  it  was  held  that  the  assignees  might  recover  the 
amount,  deducting  the  premiums,  as  money  received  to  their  use  (b) . 
Assignees  in  bankruptcy  are  not  assignees  within  the  meaning  of  a 
condition  in  a  life  policy  to  the  effect  that  it  should  be  void  in  case  of 
death  caused  by  suicide,  except  in  the  hands  of  hondfide  assignees ; 
so  that  on  the  death  of  the  bankrupt  by  suicide  they  are  hot  entitled 
to  be  paid  the  amount  insured  by  such  policy  (c). 

Contracts  involving  personal  skill.— Executory  contracts  in 
which  the  personal  labor,  skill,  or  conduct  of  the  bankrupt  forms 
a  material  part  of  the  consideration  do  not,  in  general,  pass  to 
the  assignees  (d).  "The  contract  of  partnership  is  a  familiar  in- 
stance ;  and  in  every  case  where  the  motive  or  consideration  of  the 
solvent  party  was  founded,  wholly  or  in  part,  upon  his  confidence  in 
the  skill  or  personal  ability  of  the  bankrupt,  if  the  bankrupt  from  his 
circumstances  is  unable  to  perform  his  part,  the  assignees  are  not 
entitled  to  substitute  their  own  capacity,  or  skill,  or  credit,  for  that 
of  the  bankrupt "  (e).  If  an  order  is  given  to  build  a  house,  and  the 
builder,  after  beginning  to  build  it,  becomes  bankrupt,  and  the  house 
is  afterwards  completed  by  the  assignees,  they  may  recover  under  the 
order  (f).  But  it  seems  doubtful  how  far  the  assignees  would  acquire 
the  right  of  completing  a  contract  of  that  kind  made  with  the  bank- 
rupt {g). 

Contracts  of  bankrupt  as  trustee.— The  bankruptcy  transfers  to 
the  assignees  only  those  contracts  to  which  the  bankrupt  is  benefi- 
cially entitled,  not  those  to  which  he  is  entitled  only  as  trustee ;  hence, 
if  the  bankrupt  before  bankruptcy  has  assigned  the  beneficial  interest 
in  a  contract  to  which  he  was  entitled,  after  bankruptcy  the  right  of 
action  upon  the  contract  remains  vested  in  him  as  trustee  for  the 
benefit  of  the  assignee  of  the  contract,  and  an  action  upon  the  con- 
tract must  be  brought  in  the  name  of  the  bankrupt,  and  not  of  his 

(a)  OiUon  v.  Carruthers,  8  M.  &  W.  M.  &  W.  846;  11  ib.  315;  2  H.  L.  C.  579. 
321.  (e)  Per  Lord  Abinger,  C.  B.,  Gibson 

(b)  Schondler  v.  Wace,  1  Camp.  487.  v.  Carruthers,  8  M.  &  W.  321,  843. 

(c)  Jackson  v.  Forster,  1 E.  &  E.  463;  (/)  WJiitmore  v.  Gilmour,  12  M.  &  W. 
28  L.  J.  Q.  B.  166;  29  ib.  8.  SOS,  810. 

(d)  See  Gibson  v.  Carruthers,  8  M.  &  {g)  See  Knight  v.  Burgess,  33  L.  J.  C. 
W.  321,  333,  343;  Beckham  v.  Drake,  8  727. 
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assignees  in  bankruptcy  (a).  If  the  bankrupt  has  assigned  a  debt 
only  as  security  for  a  debt  due  from  him  to  the  assignee,  and  at  the 
time  of  the  bankruptcy  the  debt  secured  is  less  than  the  debt  assigned, 
leaving  a  balance  of  the  latter  beneficially  vested  in  the  bankrupt,  the 
right  of  action  vests  in  the  assignees  in  bankruptcy ;  in  such  case 
they  would  sue  as  trustees  of  the  assignee  of  the  debt  in  respect  of 
the  amount  for  which  it  had  been  assigned  as  security,  and  they  would 
sue  in  their  own  right  in  respect  of  the  balance  as  forming  part  of  the 
bankrupt's  estate  (b). 

Upon  a  policy  of  insurance  on  a  cargo  of  goods  two  claims  arose, 
one  for  an  average  loss,  and  the  other  for  a  return  of  part  of  the  pre- 
miums in  a  certain  event  which  happened ;  the  insured,  having  pre- 
viously assigned  the  goods,  together  with  the  benefit  of  the  policy  so 
far  as  concerned  the  goods,  afterwards  became  bankrupt ;  it  was  held 
that  the  right  of  action  in  respect  of  the  average  loss  remained  in  the 
bankrupt,  as  trustee  for  the  assignee  of  the  goods,  while  the  right  of 
action  for  the  return  of  premiums  in  which  the  bankrupt  was  benefi- 
cially interested  passed  to  his  assignees  (c). 

Debts  in  order  and  disposition  of  bankrupt.— By  the  Bankrupt 
Law  Consolidation  Act,  1849,  s.  125  (following  previous  enactments) 
it  is  enacted  "  that  if  any  bankrupt,  at  the  time  he  becomes  bankrupt, 
shall,  by  the  consent  and  permission  of  the  true  owner  thereof,  have 
in  his  possession,  order,  or  disposition,  any  goods  or  chattels  whereof 
he  was  reputed  owner,  the  Court  shall  have  power  to  order  the  same 
to  be  sold  and  disposed  of  for  the  benefit  of  the  creditors  under  the 
bankruptcy."  Rights  arising  out  of  contracts,  as  debts,  bonds,  and 
policies  of  insurance,  are  within  this  section ;  therefore,  where  the 
bankrupt  has  assigned  them  before  bankruptcy,  it  is  necessary,  in 
order  to  complete  the  title  of  the  assignee  as  against  the  assignees  in 
bankruptcy,  that  notice  of  the  assignment  should  be  given  to  the 
debtor  before  the  bankruptcy,  because,  until  such  notice  is  given,  the 
debtor  would  be  justified  in  paying  to  the  bankrupt  or  to  his  order, 
and  so  the  debt  would  remain  in  the  order  and  disposition  of  the 
bankrupt  within  the  above  enactment ;  after  notice  of  the  assignment 
to  the  debtor,  the  debt  is  no  longer  in  the  order  and  disposition  of 
the  assignor,  and  his  assignees  in  bankruptcy  acquire  no  claim  (d). 

Contracts  made  after  bankruptcy.— Upon  contracts  made  with 
the  bankrupt  after  bankruptcy,  but  before  certificate  or  order  of  dis- 

(a)  Winch  v.  Keeley,  1  T.  K.  619;  "796,809;  and  see  Parnhamy.  Hurst,  8 

Carpenter  v.  Mamell,  3  B.  &  P.  40;  and  M.  &  W.  743. 

see  Dangerfteld  v.  Thomas,  9  A.  &  E.  (c)  Castelli  v.  Boddington,  1  E.  &  B. 

292;  D'Amay  v.  Chesneau,  13  M.  &  W.  66,  879;  22  L.  J.  Q.  B.  5;  23  ib.  31. 

798.  (d)  Edwards  v.  Scott,  IM.  &  G.  962; 

(6)  D'Amay  v.  Chesneau,  13  M-  &  W.  Gibson  v.  Overbury,  7  M.  &  W.  555. 
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charge,  the  assignees  may,  in  general,  interpose  and  claim  the  benefit ; 
as,  upon  a  promissory  note  made  in  favor  of  an  uncertificated  bank- 
rupt (a).  So,  if  an  uncertificated  bankrupt  continues  to  carry  on  his 
business  for  profit,  the  assignees  are  entitled  to  claim  the  proceeds  (5). 
Where  an  order  for  work  was  given  to  the  bankrupt  after  an  act  of 
bankruptcy  and  was  completed  by  him  as  agent  for  the  assignees  at 
their  cost  and  with  their  materials,  it  was  held  that  the  assignees 
were  entitled  to  sue,  as  assignees,  for  the  price  of  the  work  and 
materials  (c). 

But  with  regard  to  such  contracts,  as  with  regard  to  all  property 
acquired  after  bankruptcy  and  before  discharge,  the  bankrupt  retains 
the  right,  unless  the  assignees  interpose  to  claim  it ;  he  may  sue  on 
such  contracts  in  his  own  name,  and  it  is  no  defence  to  such  action 
that  the  plaintiff  is  a  bankrupt,  unless  the  assignees  have  interfered 
and  required  the  defendant  to  pay  to  them  (d).  So,  in  the  case  of  a 
second  adjudication  of  bankruptcy  against  an  uncertificated  bankrupt, 
it  was  held  that  all  the  rights  of  the  bankrupt  acquired  since  his  first 
bankruptcy,  which  the  assignees  under  that  bankruptcy  had  not  in- 
terfered to  claim,  were  transferred  to  the  assignees  under  the  second 
bankruptcy  (e). 

(o)  Kitchen  v.   Bartsch,  7  East,  53;  Silk  v.    Osborn,  1  Esp.  140;  Chippen- 

see  Drayton  v.  Dale,  2  B.  &  C.  293.  dale  v.  Tomlinson,  4  Doug.  318;  Cooke's 

(6)  Crofton-v.  Poole,  1  B.  &  Ad.  568;  Bank.  L.  431;  Herbert  v.  8ayer,6Q.  B. 

Elliot  V.  Clayton,  16  Q.  B.  581;  see  WiU  965;  and  see  F)/son  v.  Chambers,  9  H.  & 

Hams  V.  Chambers,  10  Q.  B.  337.  W.  460. 

((•)  Whitmore  v.  Gilmour,  12  M.  &  W.  (e)  Morgan  v.  Knight,  15  C.  B.  N.  S. 

808.  669;  33  L.  J.  C.  P.  168. 

(d)  Kitchen  v.  Bartsch,  7  East,  53; 
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Abatement. 

plea  in,  of  non-joinder  of  joint  debtor,  503. 
when  inadmissible,  503. 
of  non- joinder  of  joint  creditor,  504. 
of  the  coverture  of  the  plaintiff,  519,  585,  1170. 
of  the  coverture  of  the  defendant,  519,  1170. 
of  non-joinder  of  executor  as  plaintiff  or  defendant,  1174,  1175. 
that  plaintiff  is  an  enemy.  832     See  Enemy. 
of  action  pending,  964.    See  Action  Pending. 
Acceptance. 

of  offer  of  contract,  5. 
variance  between  offer  and  acceptance,  6. 
by  letter,  vrhen  complete,  6. 
of  contract  under  seal,  presumed,  29. 

acceptance  of  goods  under  Statute  of  Frauds,  66.    See  Frauds,  Statute  of. 
Accident. 

does  not  excuse  performance,  102. 
accidental  fire  does  not  excuse  covenant  to  repair,  103. 
alteration  of  instrument  caused  by,  897. 
loss  of  instrument  by,  900. 
Accommodation  Bill. 

implied  indemnity  of  maker,  16. 
Accord  and  Satisfaction. 

promisee  not  bound  to  accept  satisfaction  for  breach,  926. 
acceptance  of  satisfaction  discharges  breach.  926. 
accord  and  satisfaction  of  specialty  debts,  926. 
what  may  be  given  and  accepted  in  satisfaction,  927. 
payment  in  satisfaction,  927.     See  Payment. 
new  contract  accepted  in  satisfaction,  927. 
bill  or  note  taken  in  satisfaction,  927,  935. 
compositions  with  creditors,  928. 

liability  of,  or  to,  third  party  accepted  in  satisfaction,  928. 
adequacy  of  satisfaction  immaterial,  928. 

payment  of  smaller  sum  alone  no  satisfaction  of  larger  debt,  928,  933. 
accord  without  satisfaction  inoperative,  928. 
by  and  with  whom  accord  and  satisfaction  may  be  made,  930,  942. 
satisfaction  made  by  a  stranger,  930,  943. 
Account  Stated. 

debt  under  contract  within  Statute  of  Frauds,  77. 
Acknowledgment. 

of  contract  made  during  infancy,  515.    See  Infant. 
of  deb<;  barred  by  Statute  of  Limitation,  978,  987.    See  Limitatwns. 
Action  Pending. 

plea  in  abatement  of,  964. 

actions  must  be  for  same  cause,  964. 
and  between  the  same  parties,  964. 
action  pending  in  inferior  court,  964. 
in  superior  court,  964. 
Adeqitact. 

of  consideration  immaterial,  81,  97. 

except  when  evidence  of  fraud,  81,  97.    See  Consideration. 
of  satisfaction  immaterial,  928.    See  Accord  and  Satisfaction. 
Administration  Bond. 

assignable  by  order  of  court,  1157. 

[1187] 
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Administrator.    See  ExeeutfOr. 
Adultery. 

deprives  wife  of  authority  to  bind  husband  for  her  maintenance,  528.    See 
Hushcmd  amid  Wife. 
Advertisement 

contract  made  by,  ofEerine  reward,  5. 
Agent.     See  Principal  and  Agent. 

to  sign  contract  under  Statute  of  Frauds,  64.    See  Frmids,  Statute  of. 
contract  induced  by  fraud  of,  602.     See  FroMd. 
right  of,  to  commission  upon  revocation  of  agency,  22. 
contracts  of  agency  revoked  by  death,  104, 1179. 
liability  for  damages  caused  by  want  of  authority,  1116. 
Agreement. 

contracts  arising  from,  1. 
evidence  of,  in  law,  1. 
as  source  of  contract,  2. 
in  writing.     See  Writing. 

causes  which  vitiate,  583.    See  Mistake,  Pra/ud,  Duress. 
Alimony. 

rebuts  wife's  authority  to  pledge  husband's  credit,  537. 
unless  it  is  not  paid,  521,  528. 
Alteration. 

of  written  contract  by  one  of  the  parties,  893. 

by  a  stranger,  893. 
material  alterations,  893. 
immaterial  alterations,  895. 
eflect  of,  in  avoiding  the  instrument,  896. 
as  to  rights  previously  acquired,  897. 
by  accident  or  mistake,  897. 
by  consent  of  both  parties,  897- 
upon  charge  of  intention,  898. 
to  correct  mi.'stake,  898, 
while  instrument  is  incomplete,  899. 
party  producing  instrument  bound  to  explain,  900. 
Alternative  Promises,  880. 

right  of  election  of  alternative.  881. 
election  once  made  is  irrevocable,  882. 
notice  of  election  a  condition  precedent,  882. 
effect  of  impossibility  of  one  alternative,  888. 
Ambiguity. 

latent  and  patent,  591. 
evidence  admissible  to  explain  latent,  591. 
not  admissible  to  explain  patent,  591, 
contract  void  for,  98. 
Apartments. 

contract  for,  when  within  Statute  of  Frauds,  49. 
Appraiser. 

unlicensed,  cannot  recover  commission,  880. 
Apprentice. 

person  enticing  away,  may  be  charged  for  services  rendered  by,  19. 
what  acts  of  master  or  apprentice  are  conditions  precedent,  876. 
contract  of  apprenticeship  discharged  by  death,  1179.. 
Appropriation  op  Payments. 

right  of  debtor  to  appropriate  payment,  946. 

presumptive  appropriation  by  debtor,  947. 
right  of  creditor  to  appropriate,  948. 
to  what  debts,  949. 

when  it  arises  and  may  be  exercised,  950. 
appropriation  by  law,  951. 
to  earlier  debt,  951. 
to  legal  debt,  839,  951. 
by  creditor  only,  does  not  defeat  Statute  of  Limitation,  985. 
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Approval. 

contracts  conditional  upon  approval,  866,  867. 
Akbiteation  aot)  Awaed. 

discharge  of  cause  of  action  by,  965. 
■when  award  is  performed,  965. 
■when  it  is  unperformed,  965. 
a'ward  conclusive  as  to  rights  referred,  966. 
modes  of  enforcing  award,  966. 
pendency  of  arbitration,  before  award  made,  967. 
agreement  to  refer,  967. 

does  not  oust  jurisdiction  of  Court,  967. 
specific  performance  of,  refused,  968. 
staying  proceedings  after,  968. 
stipulation  for,  as  condition  precedent  to  claim  for  debt  or  damage,  968. 
Abbbbt. 

illegal,  constitutes  duress,  613.     See  Duress. 
discharge  from,  when  a  valid  consideration,  94. 

forbearing  to  arrest  body  of  deceased  debtor  not  a  valid  consideration,  95. 
set-off  of  debt  after,  993. 
Assets. 

priority  of  judgment  in  administration  of,  41. 

of  specialty  debts,  35. 
equitable  assets,  34. 

real  estate  made  assets  in  equity  for  payment  of  debts,  35,  1176. 
Assignees.    See  Assignment. 

rights  of  assignees  to  contracts  of  bankrupt,  1181.    See  Bankruptcy. 
payment  to  one  of  assignees,  943. 

A.SSIGNMENT. 

contracts  not  assignable  at  common  law,  1146. 
assignment  of  contracts  in  equity,  1146. 

specific  performance  in  favor  of  assignee,  1146. 
assignee  may  sue  in  his  own  name,  1147. 
consideration  necessary,  1147. 
form  of  assignment,  1147. 
order  upon  debtor  to  pay  to  another,  1147. 
notice  of  assignment,  1148. 

when  debt  remains  in  the  order  and  disposition  of  the  assignor,  1148. 
assignee  takes  subject  to  equities,  1149. 
equitable  assignment  recognised  in  law,  1149. 
is  a  valid  consideration  for  a  promise,  1149. 
assignor  suing  as  trustee  for  assignee,  1149. 

in  case  of  bankruptcy  of  assignor.  1149. 
rights  of  assignee  protected  at  law,  1150. 

may  be  asserted  in  pleading  upon  ecjuitable  ground,  1150. 
assignment  of  debt  by  agreement  of  all  parties,  11.51. 
right  of  assignee  under  the  new  agreement,  1152. 

conditional  assignment,  1153. 
consideration  of  new  agreement.  1152. 
assignment  of  debt  for  money  received.  1152. 
order  upon  debtor  to  pay  to  another,  1153. 
promise  to  pay  assignee  not  within  Statute  of  Frauds,  46, 1153. 
assignment  of  liability  for  debt,  1153. 

new  debtor  accepted  in  place  of  original  one,  1154. 
contracts  assignable  in  law,  1154. 
bills  of  exchange.  1154. 
promissory  notes,  1154. 

title  of  indorsee  not  affected  by  equities,  1155. 
bills  of  lading,  1155. 

property  assignable  by,  1155. 
statute  rendering  contract  assignable,  1156. 
title  of  indorsee,  1156. 
bail  bonds  assignable  by  statute,  1156. 
replevin  bonds,  1157. 
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AasiasitEi^'i— continued. 

administration  bonds,  1157. 

assignment  of  contracts  by  marriage,  1169.    See  Ma/rriage. 

assignment  of  contracts  by  deatli,  1174.     See  Death. 

assignment  of  contracts  by  bankruptcy,  1181.    See  Bankruptcy. 
Assumpsit. 

is  action  upon  the  case  within  the  Statute  of  Limitation,  970. 
Attobnet. 

contract  by,  to  share  subject  of  suit,  834. 

contracts  restraining  from  practising,  835,  838. 

unqualified,  cannot  recover  for  services,  831. 

authority  of,  to  receive  payment,  944. 
of  agent  of  attorney,  945. 
Auction. 

bidding  and  acceptance  at,  5. 

revocation  of  bidding,  11. 

sale  by,  of  land  or  goods,  is  within  Statute  of  Frauds,  49,  55. 

what  a  sufficient  note  within  the  Statute  of  Frauds  of  sale  by,  58,  63. 

auctioneer  as  agent  to  bind  parties  by  signing  contract,  65,  66. 
auctioneer's  clerk  as  agent.  65,  66. 

mistakes  in  sales  by  auction,  584,  585. 

authority  of  auctioneer  to  receive  payment,  945. 
AircTiONBBR.    See  Auction. 
AuTHOKlTT.    See  Prineipal  and  Agent. 
Award.    See  Arbitration  and  Award. 


Bail. 

whether  indemnity  given  to,  is  within  Statute  of  Frauds,  47. 
bail  bond  assignable  by  statute,  1156. 
debt  paid  by,  provable  in  bankruptcy,  1001. 
Bailment. 

contract  of,  impliedly  conditional  upon  continued  existence  of  the  thing 
bailed,  104. 
Bank  of  England. 

tender  may  be  made  in  notes  of,  919. 
Banker. 

liable  at  law  to  depositor  as  for  money  lent,  977. 

trustee  in  equity  for  depositor,  943,  977. 

limitation  of  action  for  deposit,  977 

trust  for  depositor  not  affected  by  Statute  of  Limitation,  977. 

liability  for  not  paying  customer's  check,  1093. 

payment  by  notes  of,  936. 

where  bank  stops  payment,  936. 
tender  by  notes  of,  919. 

payment  by  placing  to  creditor's  account  at  banker's,  939. 
Banking  Company. 

public  officer  of,  entitled  to  sue  on  covenant  made  with  company,  513. 
Banketiptct.    See  Assignees. 

discharge  by,  of  debts  provable,  998. 
plea  of  order  of  discharge,  998. 
adjudication  and  proof  alone  no  discharge,  998. 
what  claims  provable,  999. 

debts  contracted  after  act  of  bankruptcy,  999. 

debts  not  payable  until  after  act  of  bankruptcy,  999. 

debts  payable  by  instalments,  1000. 

annuities,  1000. 

policies  of  insurance,  1001. 

debts  paid  by  surety  or  bail,  1001. 

debts  payable  upon  contingency,  1001. 

liability  to  pay  money  on  contingency,  1003. 

premiums  on  policy  of  insurance,  1003. 

unliquidated  damages,  1003. 


Digitized  by  Microsoft® 


INDEX.  1191 

Baskstjptct — continued. 

right  to  prove  debts  not  affected  by  Statutes  of  Limitation,  978. 
assignment  of  contracts  by,  1181. 

assignees  entitled  to  rights  of  contract  of  bankrupt,  1181. 
to  rights  of  action,  1181. 

except  those  for  personal  damage,  1183. 
executory  contracts  of  bankrupt,  1183. 

assignees  may  complete  and  recover  upon,  1183. 
or  may  refuse  such  contracts,  1183. 

contracts  involving  personal  skill  or  qualities  of  bankrupt,  1184, 
contracts  of  bankrupt  as  trustee,  1184. 

debts  assigned  by  him  before  bankruptcy,  1184. 
debts  in  the  order  and  disposition  of  the  bankrupt,  1185. 
contracts  made  after  bankruptcy,  1185. 

right  of  uncertificated  bankrupt  upon,  1186. 
choses  in  action  of  bankrupt's  wife,  1173. 
assignees  must  join  vrife  in  suing,  1173. 
wife's  right  by  survivorship,  1173. 
bankruptcy  of  husband  discharges  debts  of  wife,  1173. 
Betting.    See  Wagering  Contract. 
Beyond  Seas. 

debtor  not  bound  to  seek  creditor  beyond  seas,  913,  914. 

except  under  foreign  contract,  914. 
definition  of  term,  within  Statutes  of  Limitation,  973. 
exemption  of  plaintiff,  from  Statutes  of  Limitation  taken  away,  973. 
exemption  of  defendant,  973. 

debtor  may  plead  the  statute,  although  co-debtor  beyond  seas,  974. 
debtor  beyond  seas  not  discharged  by  judgment  against  co-debtor,  974, 
Bills  of  Exchange  and  Pkomissory  Notes. 
parties  necessary  in,  500. 
consideration  of,  need  not  be  expressed,  80. 
need  not  be  alleged  or  proved,  80. 
onv»  probandi  lies  on  party  denying,  81. 
assignment  of,  1154. 

bills  payable  to  order,  1154. 
bills  payable  to  bearer,  1154. 
promissory  notes,  1154. 

title  of  assignee,  when  affected  by  equities,  1155. 

assignment  without  indorsement  of  instrument  payable  to  order,  1149. 
1155. 
notice  of  indorsement  not  necessary,  870. 
notice  of  dishonor,  when  necessary,  870. 
may  be  drawn  payable  upon  condition  of  a  certain  event,  865. 

not  of  an  uncertain  event,  865. 
conditional  acceptance,  865 
conditional  indorsement,  865. 
time  of  payment,  by  acceptor,  906. 
by  drawer  or  indorser,  906. 
usances  as  to  days  of  grace,  906. 
where  no  time  expressed,  908. 
place  of  payment  of,  913,  914. 
tender  of  payment  of,  916. 
payment  made  in  purchase  of,  944. 
discharge  of,  by  parol  waiver,  888,  953. 
loss  of  bill  or  note,  900. 

loser  may  recover,  on  giving  indemnity,  901. 
alteration  in  bill  or  note,  894. 
when  Statute  of  Limitation  runs  against,  975. 
interest  recoverable  on,  1105 

when  drawn  payable  with  interest,  1105. 
when  payable  on  demand,  1106. 
Ijill  or  note  taken  on  account  of  debt,  934. 
in  satisfaction  of  debt,  935. 
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Bills  of  Exchange  and  Promissory  Notes — continued. 

where  debtor  primarily  liable  on  the  instrument,  936. 

where  debtor  secondarily  liable,  936. 

where  debtor  not  a  party  to  the  instrument,  937. 

loss  of  bill  or  note  taken  for  debt,  937. 

bill  or  note  taken  for  specialty  debt,  938. 
tender  of  payment  in  bills  or  notes,  919. 
bills  given  for  money  won  by  wagering,  818. 

for  money  won  by  gaming,  818. 
bills  tainted  with  fraud  or  illegality  in  their  inception,  818. 

require  proof  of  consideration  by  holder,  81. 
Bill  op  Ladino,  1155. 

transfers  property  in  the  goods,  1155. 
contract  implied  from  accepting  goods  under,  1155. 
statute  rendering  the  contract  assignable,  1156. 
title  of  indorsee,  1156. 
BoABD  AND  Lodging. 

agreement  for,  not  within  Statute  of  Frauds,  49. 
Bond. 

single  bond,  30. 

bond  with  condition,  30. 

common  money  bond,  31. 

bond  with  special  condition,  31. 

relief  against  penalty  in  money  bonds,  31, 1098. 

plea  of  payment  post  diem,  31, 1098. 

payment  into  Court  of  sum  due,  31,  1098. 

tender  post  diem  may  be  refused,  917. 
relief  on  bonds  with  special  conditions,  31, 1098. 

breaches  must  be  assigned  or  suggested,  1098. 

damages  for  breaches  proved  only  recoverable,  1099. 

judgment  as  security  for  further  breach,  1099. 

damages  not  recoverable  beyond  the  penalty,  1099. 
interest  on.  when  recoverable,  1106. 
Bought  and  Sold  Notes.    See  Broker. 
Breach  of  Contract,  921. 

acts  equivalent  to  breach,  931 . 

promiser  disabling  himself  from  performance,  932. 

promiser  refusing  to  perform,  923. 

refusal  not  accepted  as  a  breach,  934. 

may  be  retracted  before  acceptance,  934. 
waives  conditions  precedent,  925. 
right  of  action  for  breach,  how  discharged,  935. 
Broker. 

bought  and  sold  notes  of,  effect  of  variance  between,  8. 

as  note  of  sale  within  Statute  of  Frauds,  60. 

authority  of  broker  to  sign  within  the  statute,  64. 

authority  of,  to  receive  payment,  944. 
unlicensed,  cannot  recover  commission,  830. 
Building  Con  tract. 

conditional  upon  certificate  of  architect,  867. 

refusal  of  certificate,  867. 
with  penalty  for  delay,  1096, 1102. 
death  of  contractor,  1180. 

completion  by  executor,  1180. 
bankruptcy  of  contractor,  1184. 

completion  by  assignees,  1184 


Calls. 

debt  for,  under  Companies  Clauses  Act,  42,  971. 

under  Companies  Act.  1862,  42.  973. 
constitute  specialty  debt,  42,  971. 
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Calls — conlinuM. 

limitation  of  action  for,  971. 
liability  of  infant  shareholder  for,  514. 
Capacity. 

of  persons  to  contract,  513. 
Infants.  512.    See  Infcmt 
married  women,  519.    See  E/mband  and  Wife. 
insane  persons,  539.    See  Inaa/nity. 
Cabribr. 

whether  consignor  or  consignee  the  proper  party  to  sue  the  carrier,  75. 
not  agent  of  buyer  to  accept  goods  within  Statute  of  Frauds,  68. 
insures  the  goods  carried,  98. 

exceptions  to  insurance,  99, 105. 
bound  to  carry  and  deliver  within  reasonable  time,  908. 
damages  recoverable  for  not  delivering  goods,  1094. 

for  not  carrying  passenger,  1095. 
interest  may  be  claimed  upon  excessive  charges  by,  1108. 
Caveat  Emptor. 

application  of  maxim,  607. 
Champerty,  823.    See  Maintenance. 
Charterparty. 

time  of  sailing  in,  when  a  condition  precedent,  871. 

representations  in,  as  to  quality  and  position  of  ship,  when  conditions  pre- 
cedent, 871. 
exceptive  clauses  in,  105, 107. 
Check 

payment  by,  934,  985,  939. 
tender  by,  919. 
presentment  of,  937. 
liability  of  banker  for  refusing  1092. 
Chose  in  AcTioiir. 

not  assignable  at  law,  1146. 

assignment  of,  in  equity,  1146.    See  AssignTnent. 

assignment  of,  is  valid  consideration  for  promise,  93, 1149. 
forbearance  by  assignee  of,  is  valid  consideration,  93, 1149. 
effect  of  marriage  upon  chose  in  action  of  wife,  1169. 

reduction  into  possession  by  husband,  1172.    See  Ma/rriage. 
Cognovit. 

authority  in,  to  sign  judgment,  37. 
may  be  subject  to  conditions,  37. 
statutory  regulations  as  to  making  and  effect  of,  37, 
execution  under,  restricted  to  amount  due,  1101. 
Cohabitation. 

authority  of  wife  presumed  from,  526. 
authority  presumed  from,  without  marriage,  526. 
contracts  for  illicit,  834. 
Coin. 

what  legal  tender,  919. 
Commendation. 

of  matter  of  contract,  how  far  binding,  3,  595. 
Company. 

set-off  of  debts  in  action  by  or  against,  996. 
prospectus  of,  when  fraudulent,  595,  602. 

Composition. 

between  debtor  and  creditors,  837. 

agreements  with  one  of  creditors  for  preference,  887. 

bill  or  note  given  to  creditor  for  balance  of  his  debt,  837. 

security  of  third  party  given  for  balance,  837. 

stipulation  for  further  security  for  the  composition,  838. 
creditor  stipulating  for  preference  cannot  recover  composition,  838. 
creditors  reserving  debts  cannot  recover,  838. 
debtor  giving  preference  cannot  support  the  composition,  838,  843. 
money  paid  to  induce  creditor  to  sign,  838,  848. 
Vol.  II.— 37 
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Composition— cowfe'iiMed. 

In  discharge  of  bills  given  for  that  purpose,  838,  842, 
payment  of  composition  discharges  debt,  933. 
agreement  for  composition  accepted  in  satisfaction,  928. 
Compounding  Offences. 
contracts  for,  illegal,  821. 
compounding  misdemeanor,  821. 

petition  for  bribery,  823. 

indictment  for  nuisance,  823. 
money  paid  to  compound  qui  tarn  action  recoverable,  841. 
Concealment. 

as  ground  of  fraud,  595. 
selling  chattel  with  latent  defect,  597. 
duty  of  purchaser  to  inform  vendor,  597. 
in  contracts  of  insurance,  608. 
in  contracts  of  guarantee,  610. 
Condition. 

conditional  promise,  864.    See  Promise. 
condition  precedent,  864. 
condition  subsequent,  864. 

construction  of  contracts  as  to  conditions  precedent,  870. 
performance  of  conditions  precedent,  877. 
partial  performance  of,  878. 
excuses  of  performance  of,  878. 

in  contract  under  seal,  cannot  be  discharged  by  parol,  889. 
condition  of  bond,  30. 

bills  of  exchange  drawn  or  accepted  upon,  865. 
conditional  tender,  920. 
conditional  payment,  934. 
conditional  release,  953. 

contracts  stipulating  for  arbitration  as  condition  of  claim  to  debt  or  dam 
ages,  968. 

CONSIDBBATION. 

executed  and  executory,  4,  82. 
contracts  arising  upon  executed  considerations,  13. 
upon  consideration  executed  upon  request,  14. 

implied  request,  14,  16. 
upon  acceptance  of  executed  consideration,  16. 
from  assent  to  performance  of  consideration,  16 
when  executed  consideration  will  not  create  contract,  17. 

consideration  executed  without  consent  of  party  charged,  17. 
consideration  obtained  by  wrong  or  fraud,  18. 

by  fraudulent  contract,  19. 
upon  part  performance  of  executory  consideration,  20. 
where  default  in  completion  caused  by  promiser,  20. 
where  default  in  completion  caused  by  promisee,  21. 
where  part  performance  provided  agamst  in  contract,  22. 
where  contract  rescinded  by  agreement,  23. 
upon  complete  performance  of  executory  consideration,  24. 
promise  implied  in  contracts  upon  executed  considerations,  25. 
quantum  meruit,  25, 
quantum  valebai,  25. 
necessary  in  simple  contracts.  80. 

in  bills  and  notes,  need  not  be  expressed,  80. 
need  not  be  alleged  or  proved.  80. 
onus  probandi  hes  on  party  denying,  81. 
need  not  appear  in  written  guarantee  within  Statute  of  Frauds,  47,  60. 
not  necessary  in  contracts  under  seal,  32.  47,  60. 
gratuitous  promises,  when  binding,  3,  33,  80. 
adequacy  of,  immaterial.  81. 
good  and  valuable,  81. 

consideration  must  move  from  the  plaintifE,  82. 
past  matter  insufficient,  83. 
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Consideration — eonUnued. 

previous  moral  obligation  insufficient,  84. 
previous  legal  obligation  insufflcient,  86. 
impossible,  89, 112.    See  Impossible  Gontraets. 

impossible  at  time  of  contracting,  99, 113. 

becoming  subsequently  impossible,  112. 

legally  impossible,  99. 
illegal,  89,  839.    See  Illegal  Ctmtraet. 
consideration  partly  void  or  Illegal,  89,  843. 
failure  of  consideration,  90. 

where  performance  of  consideration  a  condition  precedent,  90. 

money  paid  for  consideration  which  fails,  90. 
matter  of,  90. 

forbearance  of  rights  or  claims,  91. 

equitable  rights,  93. 

assignment  of  chose  in  aeiion,  93, 1149. 
forbearance  by  assignee  of,  93,  1149. 

pretended  and  supposed  rights,  93. 

disputed  and  doubtful  rights,  95. 
doctrines  of  equity  respecting,  96. 

voluntary  contracts  not  enforced  in  equity,  96. 

imperfect  gifts,  96. 

imperfect  volimtaiy  appointments  and  declarations  of  trust,  97. 

adequacy  immaterial  except  as  evidence  of  fraud,  97. 
consideration  of  promise  immaterial  in  assessing  damages  for  breach,  1091. 
Construction. 

of  words  and  phrases  used  in  contracts.    See  Words. 

of  obvious  mistake  in  contract,  587. 

of  conditions  precedent,  870. 

of  dependent  and  independent  promises,  873. 

of  stipulations  for  liquidated  damages  and  penalties,  1100. 

of  release,  953. 

restriction  of  general  release  by  recital,  954. 
as  to  joint  and  several  parties,  501. 
Contingency. 

promises  conditional  upon,  865. 
debts  payable  upon,  provable  in  bankruptcy,  1001. 
liability  to  pay  money  upon,  provable,  1003. 
Contract. 

different  Idnds  of,  1. 

simple  contracts  arising  from  agreement,  1. 
contracts  under  seal,  36. 
contracts  of  record,  36. 
contracts  in  writing.    See  Writing. 

contracts  within  the  Statute  of  Frauds,  43.    See  Pramds,  Statute  of. 
Conveyancer. 

unquaUfled,  cannot  recover  for  work,  831. 
Costs. 

when  recoverable  as  damages.  1115. 
decision  of  Court  final  as  to,  1115. 
Covenant  not  to  bub. 

when  equivalent  to  release,  957. 
covenant  not  to  sue  one  of  co-debtors,  957. 

by  one  of  co-creditors,  957. 
covenant  not  to  sue  for  a  limited  time,  957. 
Covenants  running  with  Land 
benefit  of,  1157. 
burden  of,  1157. 

assignee  of  land  with  notice  of  covenant,  1158. 
covenants  between  lessor  and  lessee,  1158. 

run  with  term  at  common  law,  1158. 

annexed  to  reversion  by  statute,  1159. 

distinction  between  privity  of  estate  and  privity  of  contract,  1160. 
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Covenants  sunning  ■with  Land — coniimied. 
what  covenants  may  be  annexed  to  land.  1160. 

covenants  collateTal  to  the  land,  1160. 

covenants  for  title,  1161. 

covenants  in  leases,  1161. 
to  what  estates  covenants  may  be  annexed,  1163. 

incorporeal  hereditaments,  1163. 

equitable  estates,  1164. 

reversion  by  estoppel,  1164. 

covenant  cannot  be  annexed  to  goods,  1134. 
who  maty  be  entitled  or  liable  as  assignees,  1165. 

grantee,  devisee,  heir,  or  executor,  1165. 

assignee  must  take  same  estate,  1165. 

underlessee,  1165. 

remainderman  on  lease  under  power,  1166. 

mortgagee,  1166. 

assignee  of  part  of  reversion,  1167. 

assignee  of  part  of  term,  1168. 

assignee  not  liable  after  assignment  by  him,  1168. 

liability  of  lessee  after  assignment,  1168. 

right  of  lessor  after  assignment.  1169. 
assignment  of,  upon  death.     See  Death. 
Coverture.    See  Husband  and  Wife  ;  Marriage. 
plea  of,  by  married  woman,  519, 1170. 

to  action  by  married  woman,  525, 1170. 
Credit. 

sale  of  goods  upon,  865. 
Crops. 

when  an  interest  in  land  or  goods  within  Statute  of  Frauds,  50. 


Dauaoes. 

damages  for  breach  of  contract,  1089. 
general.  1090. 
nominal,  1091. 
special,  1093. 

must  be  charged  with  particularity,  1089. 
rule  in  Hadley  v.  Baxendale,  1093. 
damages  for  disappointment  and  injury  to  feelings,  1090. 
damages  for  prospective  loss,  1091. 

consideration  of  promise  immaterial  in  assessing  damages  for  breach, 
1091. 
liquidated  damages  and  penalties,  1096. 
relief  against  penalty,  1097. 
in  money  bonds,  1098. 

in  bonds  with  special  conditions,  and  contracts  with  penalty,  1098. 
specific  performance  of  contract  with  penalty,  1099. 
construction  of  contracts  as  to  liquidated  damages  and  penalty,  1100. 
contracts  for  matter  of  certain  value,  1103. 
contract  for  matter  of  uncertain  value,  1103. 
contract  for  several  matters,  1103. 
interest  at  common  law,  1105. 

under  the  statute,  1107.    See  Interest. 
on  contracts  for  sale  of  goods,  1109. 
for  not  paying_  price,  1109. 
for  not  accepting  the  goods,  1109. 
for  not  delivering  the  goods,  1109. 
for  non-delivery  of  specific  chattel,  1111. 
execution  for  specific  delivery,  1111. 
for  breach  of  warranty  of  specific  goods,  1113. 

of  description  of  goods,  1113. 
on  contracts  for  sale  of  land,  1114. 
on  covenants  for  title,  1115. 
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"DAMi-dEB— continued. 

costs  of  action  when  recoverable  as  damages,  1115 

■when  not  recoverable  as  damages,  1117. 
claim  for  unliquidated  damages  on  contract,  provable  in  bankruptcy,  1003. 
cannot  be  set-off,  992. 

waiving  claim  for  damages,  and  claiming  on  implied  contract,  19,  993, 
1004. 
Death. 

assignment  of  contracts  upon,  1174. 
right  of  executor  on  contracts  of  deceased,  1174. 
executors  jointly  entitled,  1174. 
non-joinder  of,  may  be  pleaded  in  abatement,  1174. 
liability  of  executor  on  contracts  of  deceased,  1174. 

non-joinder  of  executor  who  has  proved  may  be  pleaded  in  abatement, 

liability  of  heir  and  devisee  on  contracts  binding  the  heir,  1175. 

statute  giving  action  against  heir  and  devisee,  1175. 

plea  of  riens  per  descent  and  issue  thereon,  1175. 
real  estate  of  deceased  made  assets  for  payment  of  debts,  34, 1176. 
covenants  running  with  land,  1176. 

pass  with  the  land  to  heir  or  devisee  of  deceased,  1176. 

or  to  executor,  if  estate  is  a  chattel  interest,  1176. 

rights  of  action  on  such  covenants  also  run  with  the  land,  1176. 

except  in  respect  of  damage  to  the  personal  estate,  for  which  executor 
may  sue,  1177 

covenants  in  leases  running  with  land,  1177. 

contracts  concerning  the  realty,  not  running  with  the  land,  pass  to  ex- 
ecutor, 1177. 
contracts  for  sale  of  land,  pass  to  executor  in  law,  1178. 

effect  of,  in  equity,  1178. 
bills  of  exchange  and  promissory  notes,  1178. 

pass  to  executor,  1178. 

executor  entitled  to  indorse,  1178. 
joint  contracts,  1179. 

right  and  liability  pass  to  survivors,  503,  504, 1179. 
contracts  discharged  by  death  of  party,  1179, 

contract  of  marriage,  1179.  _ 

for  personal  services  and  skill,  1179. 

of  agency,  1179. 

completion  of  contract  by  executor,  1180. 

right  of  action  for  breach  of  contract  in  respect  of  personal  damage, 
1180. 
Dbed. 

requisites  of,  26. 
execution  of,  26. 

signing,  26. 

sealing,  37. 

delivery,  27. 

escrow,  37. 
time  of  taking  effect,  88. 

date  of,  910. 

meaning  of  terms  "  from  the  date,"  "  from  the  makmg  of,   910. 
execution  of,  in  blank,  28. 
deed  poll,  30. 

indenture,  30.    See  Indenture. 
bond,  30.    See  Bond. 
effect  of  deed  in  estoppel,  35. 
contracts  by,  not  within  Statute  of  Frauds,  64. 
parties  to,  510,  511. 
Del  Ckedekb  Agent.  ,     ,  _ 

guarantee  of,  not  within  the  Statute  of  Frauds,  45. 
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Dblivbiit. 

of  deed,  27. 

of  escrow,  37. 

of  goods  under  contract  of  sale,  69,  903. 

and  receipt  of  ^ods  within  Statute  of  Frauds,  69.    See  Frauds,  Statute  of. 

constructive  delivery,  69.  ( 

effect  of  delivery  order,  71.  ^ 

Deuand. 

promise  conditional  upon  demand,  868. 
when  demand  necessary,  868. 

promissorjr  note  payable  on  demand,  868,  917. 

bond  conditioned  for  payment  on  demand,  868. 

surety  not  entitled  to  demand,  868. 

when  necessary  to  determine  credit,  917. 

demand  of  debt  after  tender,  915. 
Demise.    See  Lease. 
Demubragb. 

sum  agreed  for,  recoverable  in  full,  1096. 
Dependent  Pkomibes.    See  Promise. 

when  performance  a  condition  precedent,  33,  873. 
Detention. 

of  debt,  damages  for,  1092. 

of  goods,  damages  for,  1098. 
Devisee. 

liability  of,  for  debts  of  testator,  34, 1175.    See  Heir. 
Discharge. 

of  contracts,  884. 
Disclaimer. 

of  benefit  of  contract  under  seal,  80. 
Distress. 

promise  in  consideration  of  withdrawal  of,  95. 

promise  to  pay  rent  of  another  upon  withdrawal  of,  not  within  Statute  of 
Frauds,  46. 
Divorce. 

effect  of,  upon  contracts  and  capacity  of  wife,  521, 1174. 

contracts  relating  to  proceedings  in  Divorce  Court,  834. 

compromise  of  suit  for,  834. 
DouBTFOii  Rights. 

as  matter  for  the  consideration  of  a  promise,  95. 

forbearance  and  release  of,  when  a  sufficient  consideration,  95. 
Duress. 

as  ground  for  avoiding  agreement,  613. 

duress  to  the  person,  618. 
by  violence,  613. 
by  imprisonment,  613. 
by  threats,  613. 

duress  of  goods,  618. 

not  ground  for  avoiding  agreement,  614. 
money  obtained  by,  may  be  recovered,  614. 

contract  made  to  relieve  third  party  from  duress,  615. 

contract  made  by  agent  to  remove  duress  from  principal,  615. 

avoidance  of  agreement  induced  by  duress,  616. 
must  be  specially  pleaded,  616. 

relief  in  equity  against  duress  and  oppression,  616. 

Earnest. 

given  to  bind  bargain,  72, 
Election. 

right  of,  in  alternative  promises,  881. 

once  made,  irrevocable,  882. 

notice  of,  a  condition  precedent,  882. 
Embargo. 

effect  of,  upon  charter  party,  833. 
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Emblements. 

contract  concerning,  when  within  Statute  of  Frauds,  50,  54. 
Enemy. 

trading  with,  illegal,  831. 

insurance  on  ships  or  goods  of,  831. 

contract  hy  agent  on  behalf  of,  833. 

contract  with  British  subject  residing  in  enemy's  country,  832. 

contract  with  prisoner  of  war,  832. 

ransom  bill  illegal,  832. 

enemy  cannot  sue  during  war,  883. 

plea  that  plaintiff  an  enemy,  832. 

when  in  bar  and  when  in  abatement,  883. 

effect  of  declaration  of  war  on  contract,  883,  845. 
Equitable  Rights. 

as  matter  for  the  consideration  of  a  contract,  98. 

equity  of  redemption  an  interest  in  land  within  Statute  of  Frauds,  49. 

equitable  mortgage  not  within  the  Statute  of  Frauds,  49. 
Escrow. 

delivery  of  deed  as,  27. 

time  of  taking  effect,  28. 
Estoppel. 

by  deed.  25. 

by  release  under  seal,  953. 

by  judgment  against  plaintiff,  89,  961. 

by  issues  decided  in  action,  963. 

reversion  by,  1164. 

covenants  annexed  to  reversion  by,  1164. 
Evidence. 

secondary  evidence  of  lost  instrument,  when  admissible,  900. 

party  producing  instrument  bound  to  explain  an  alteration,  900. 
Executed  Consideeation. 

contracts  arising  upon,  13.    See  Cormderation. 
Execution. 

of  deed,  26. 

in  blank,  38.     See  Deed. 

discharge  from,  when  a  valid  consideration,  93,  94,  613. 

set-off  of  debt  after,  993. 

on  bond,  for  damages  assessed  on  breaches,  1098. 

for  specific  delivery  of  goods,  1111. 

against  married  woman,  1170,  1171. 
Executor.    See  Death. 

right  of,  on  contracts  of  deceased,  1184. 

liabflity  of,  1174. 

all  must  join  in  suing,  and  be  sued  jointly,  subject  to  plea  in  abatement,  1174, 
1175. 

when  entitled  to  sue  on  covenants  running  with  land.  1176. 

entitled  to  sue  upon  bills  and  notes  of  which  deceased  was  holder,  1178. 
to  indorse  bills  and  notes,  1178. 

not  entitled  or  liable  on  contracts  of  deceased  jointly  with  others.  1180. 

contracts  of  deceased  completed  by,  1180. 

contract  that  executor  shall  pay  after  debt,  1180. 

payment  to  one  of  several,  942. 

set-off  of  debts  in  actions  by  or  against,  995. 

promise  to  pay  out  of  his  own  estate,  is  within  Statute  of  Frauds,  48. 
requires  a  valid  consideration,  44. 

promissory  note  by,  44.  , 

liability  for  legacy,  44 

account  stated  by,  respecting  legacy  or  distributive  share,  44. 
ExECUTOET  Consideeation,  4,  82.    See  Consideration. 

when  performance  of,  is  a  condition  precedent,  83,  873. 

Factoe. 

authority  of,  to  receive  payment,  944. 
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Feab. 

contract  induced  by  threats,  613.    See  Duress. 

•what  degree  of,  sufficient  to  avoid  contract,  613. 
Fkmb  Covekt.    See  Husband  and  Wife;  Marriage. 

FiBE. 

insurance  against,  610.     See  Insurance. 

is  conditional  upon  true  description  of  the  property,  610. 

conditions  as  to  alterations,  610. 

insured  bound  to  disclose  material  facts,  610. 
does  not  excuse  covenant  to  repair,  103. 
FiEM.    See  Pa/rtners. 

FiXTTJBES. 

nature  of,  before  and  after  severance,  50. 

right  of  removal  of,  50. 

contracts  concerning,  when  -within  Statute  of  Frauds,  50,  55. 

FOBBEAKANCB. 

contract  created  by  forbearance  upon  request,  15. 
of  right,  when  a  valid  consideration,  91. 
of  equitable  rights,  92. 

by  assignee  of  debt,  93,  1149. 
of  pretended  and  supposed  rights,  not  a  valid  consideration,  93. 

forbearing  to  sue,  where  no  cause  of  action,  93. 
of  disputed  and  doubtful  rights,  95. 

FOBEIGN  CONTEACT. 

Statute  of  Frauds  applies  to,  74. 

FOEEIGN  JtTDGMENT. 

when  interest  recoverable  upon,  1105. 
against  defendant,  does  not  merge  cause  of  action,  964. 
against  plaintiff,  how  far  an  estoppel,  965. 
Foreign  Law. 

impossibility  caused  by,  does  not  excuse  performance,  106,  845. 
Fbatjd. 

as  ground  for  avoiding  agreement,  593. 
what  constitutes  fraud,  594. 

misrepresentation  of  fact,  594. 
of  law,  594. 
of  intention,  594. 
exaggerated  commendations,  595. 
concealment  of  fact,  595. 
active,  595. 
passive,  595. 
fraudulent  intention,  597. 

legal  and  moral  fraud,  598. 
belief  as  to  the  truth  of  matter  represented,  598. 
fraud  inducing  the  contract,  600. 

party  relying  on  his  own  knowledge,  600. 
fraud  by  a  stranger  to  the  contract,  601. 
fraud  by  agent  of  one  of  the  parties,  603. 
avoidance  of  contract  induced  by  fraud,  603. 
parties  remitted  to  original  rights,  605. 

rights  acquired  by  third  parties  not  affected  by  subsequent  avoidance 
605. 
contracts  with  warranty  of  representations,  607. 
contracts  conditional  upon  truth  of  representations,  607. 
contracts  of  insurance  when  vitiated  by  misrepresentations,  608. 

of  guarantee,  610. 
relief  in  equity  against  fraud  and  imposition,  594,  612. 
fraud  as  ground  for  pleading  at  law  on  equitable  grounds,  613. 
contract  m  fraud  of  third  person,  837.    See  Illegal  Contract. 

agreements  in  fraud  of  composition  with  creditors,  837.    See  Composi- 
tion. 
release  in  fraud  of  third  person,  955.     See  Release. 
release  obtained  by  fraud,  956. 
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Fbaitd.  —coniimied. 

goods  or  work  obtained  by  fraud,  18. 
by  fraudulent  contract,  19. 
Fkatjds,  Statute  op. 

contracts  within  the  statute,  43. 

promise  by  executor  to  answer  damage  out  of  his  own  estate,  43. 

See  Executor. 
promise  to  answer  for  debt  or  default  of  another,  44.    See  Guarantee. 
agreement  upon  consideration  of  marriage,  48.     See  Marriage. 
contract  or  sale  of  any  interest  in  land,  48.    See  LaTid. 
agreement  not  to  be  performed  witliin  a  year,  51. 
sale  of  goods  of  value  of  £10,  53. 
forms  and  conditions  required  by  the  statute,  56. 
memorandum  or  note  of  contract  in  writing,  56. 
what  kind  of  writing  sufficient,  57. 
several  writings  connected  together,  57. 
time  of  making,  58. 
contents  of  memorandum,  58. 

must  contain  a  complete  contract,  58. 
the  names  of  the  parties,  59. 
the  consideration  and  the  promise,  59. 

consideration  of  guarantee  need  not  appear,  60. 
agreement  of  both  parties  to  same  terms,  60. 
memorandum  denying  liability  61. 
memorandum  must  agree  with  the  contract  made,  61. 
memorandum  must  be  signed  by  the  party  charged,  63. 
what  signature  sufficient,  63. 
need  not  be  signed  by  the  other  party,  64. 
may  be  signed  by  agent  of  party,  64. 

who  authorized  to  sign,  broker,  auctioneer,  solicitor,  64,  65. 
one  party  cannot  sign  as  agent  for  the  other,  65. 
subsequent  ratification  of  signature,  66. 
countermanding  authority  to  sign,  66. 
acceptance  and  receipt  of  goods  under  17th's,  66. 
imports  delivery  of  possession,  66. 
what  constitutes  acceptance,  67. 
delivery  and  receipt  of  the  goods,  69. 
constructive  delivery,  69. 

where  goods  are  in  possession  of  buyer,  69. 
where  goods  remain  in  possession  of  seller,  70. 
where  goods  remain  in  possession  of  agent,  71. 
of  part  of  the  goods,  72. 

sales  including  several  articles,  72. 
giving  something  in  earnest  or  part  payment,  72. 
effect  of  the  statute  : — 

upon  contracts  within  its  operation,  73. 

defence  of  statute  available  under  general  issue,  73. 
as  to  the  property  in  goods  sold,  74. 
upon  contracts  partly  within  the  statute,  75 
after  part  or  complete  execution  of  the  contract,  76. 
part  performance  in  equity,  78. 
account  stated  of  debt  under  contract  within  the  statute,  77.    See  Account 


contract  within  the  statute  cannot  be  varied  or  waived  in  part  by  parol,  885. 

whether  it  can  be  wholly  waived  by  parol,  887. 
Freight. 

pro  rata  itineris,  23. 

where  ship  wrecked  on  the  voyage,  23. 

where  goods  accepted  at  intermediate  port,  23. 
no  freight  where  shipowner  canies  his  own  goods,  501. 

Gaming.    See  Wagering  Contracts. 
contracts  by  way  of,  void,  817. 
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Gamihq — continued. 

exception  of  prizes  at  lawful  games,  817. 
bills,  notes,  and  securities  for  money  won  by,  illegal,  818. 
money  lent  for  purpose  of,  836. 
money  lent  to  pay  losses  at,  836. 
Geitbral  Issue. 

admits  objection  under  Statute  of  Frauds,  73. 
objection  of  non-joinder  of  joint  debtor  not  admissible  under,  502. 
of  non-joinder  of  joint  creditor  admissible,  504. 
Gift. 

imperfect,  not  assisted  in  equity,  96. 

gratuitous  promise,  not  binding  unless  under  seal,  3,  83,  80. 
not  enforced  by  specific  performance,  96. 
GoODB.    See  Sale  of  Goods. 

property  in,  under  sale  within  Statute  of  Frauds,  74. 
distinction  between  contract  for  goods  and  for  work  in  making  goods,  54 
duress  of  goods,  618.    See  Duress. 
goods  taken  in  payment,  989. 
Goodwill. 

sale  of  goodwill  of  trade,  835. 

stipulations  not  to  carry  on  same  trade.  825.     See  Restraint  qf  Trade. 
contracts  for  sale  of,  secured  by  penalty,  1104. 
Gratuitotib  Promibe.    See  Gift. 
Guarantee. 

acceptance  of,  by  acting  upon,  15. 

promise  to  answer  for  death  of  another,  within  the  Statute  of  Frauds,  44. 
there  must  be  a  separate  liability  of  another,  44. 
promise  to  give  or  procure  guarantee,  45. 

promise  to  pay  debt  in  consideration  of  discharging  the  debtor,  46. 
promise  to  pay  debt,  where  promisee  is  not  the  creditor,  46. 
indemnity  to  bail  in  civil  or  criminal  proceedings,  47. 
promise  to  answer  for  default  or  miscarriage  within  the  statute,  47. 
consideration  of  guarantee  within  the  Statute  of  Frauds  not  required  to  be 

in  writing,  47,  60. 
joint  guarantees,  505. 

rights  of  parties  inter  se,  505,  508. 
right  of  surety  against  principal  debtor,  505,  508. 
right  of  contribution  between  co-sureties,  505,  508. 
surety  discharged  by  creditor  giving  time  to  principal,  608. 
duty  of  creditor  as  to  disclosing  facts  to  surety,  610. 

concealment  does  not  avoid  guarantee,  unless  fraudulent,  611. 
what  concealment  is  fraudulent,  611. 
surety  not  entitled  to  demand  or  notice  of  payment  unless  stipulated  for, 
868-870. 

Heir. 

liability  of  heir  on  contracts  of  ancestor,  34, 1175. 

contracts  under  seal  binding  the  heir,  34, 1175. 

statute  giving  action  against  heir  and  devisee,  34,  1175. 
plea  of  riens  per  &eent  and  issue  thereon,  1175. 

right  and  liability  of,  as  assignee,  on  covenants  annexed  to  reversion,  1165, 
1176. 
Hiking 

hirer  of  goods,  not  liable  if  they  perish  without  his  default,  104. 

hiring  of  services.    See  Master  and  Servant. 

HORBE. 

damages  for  breach  of  warranty  of,  1112.    See  Warranty. 
Husband  and  Wipe.    See  Marriage. 

wife  incapable  of  binding  herself  by  contract.  519. 

cannot  be  sued  alone  or  jointly  with  husband  on  contract  made  after 

marriage,  519. 
may  be  sued  alone  subject  to  plea  in  abatement  on  contract  made  before 
marriage,  519. 
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Husband  and  Wipe  — continued. 

not  liable  for  contract  induced  by  fraudulent  representation  that  she  was 
unmarried,  520. 
husband  civilly  dead,  520. 
■wife  sole  trader  by  custom  of  London,  521. 
after  divorce,  521. 
judicial  separation,  531. 
order  of  protection  of  property,  531. 

wife  may  charge  by  contracts  her  separate  estate  in  equity,  522. 
rights  of  wife  upon  contracts  made  with  her,  523. 
on  contracts  with  husband  and  wife  jointly,  524. 
on  contracts  in  which  she  is  meritorious  cause  of  action,  524. 
when  wife  may  be  joined  with  husband  in  suing,  524. 
when  wife  may  sue  alone  subject  only  to  plea  in  abatement,  525. 
when  wife  cannot  sue,  525. 
authority  of  wife  to  bind  husband,  525. 
authority  presumed  from  cohabitation,  526. 
extent  of,  526. 
revocation  of,  526. 

authority  in  law  to  bind  husband  for  necessary  maintenance,  526. 
when  it  arises,  527. 
cannot  be  revoked,  527. 
where  wife  supplied  with  funds,  527. 
adultery  of  wife,  528. 
no  presumption  in  favor  of,  528. 
what  are  necessaries  for  wife,  528. 
ratification  by  husband  of  contracts  of  wife,  529. 

by  sanctioning  the  use  of  things  bought  on  his  credit,  529. 
conditional  ratification,  529. 
wife  not  agent  of  husband  to  receive  payment  of  debt,  944. 
Statutes  of  Limitation  do  not  run  against  action  accruing  to  married  woman, 

973. 
assignment  of  contracts  by  marriage,  1169.    See  Marriage. 
bankruptcy  of  husband,  1173.    See  Ba/nkruptey. 


Illegal  Conteact. 

illegality  in  matter  or  purpose  of  contract,  816. 

by  the  common  law,  816. 

by  statute,  816. 

statutes  imposing  penalties,  816. 

wagering  contracts,  817. 

sale  of  public  oflBces,  830. 

compounding  offences,  821. 

maintenance  and  champerty,  833. 

contracts  in  restraint  of  trade,  825. 

contracts  infringing  laws  of  trade,  839. 

trading  with  enemy,  831. 

contracts  in  restraint  of  marriage,  838. 

immoral  contracts,  834. 

contracts  made  for  illegal  purpose,  835. 

participation  in  the  illegal  purpose,  835. 

contracts  in  fraud  of  third  party.  837. 
effect  of  illegality  in  avoiding  contract,  838. 
evidence  admissible  to  show  illegality,  839. 
effect  of  illegality  after  execution  of  the  contract,  839. 
money  paid  as  consideration  of  illegal  contract,  when  recoverable,  840. 

not  after  execution  of  the  contract,  840. 

except  by  party  not  in  pari  delicto.  841. 
effect  of  illegality  in  part  of  consideration,  842. 

in  part  of  promise.  843. 
effect  of  illegality  arising  subsequently  to  the  contract,  844 


Digitized  by  Microsoft® 


1204  INDEX. 

Immobal  Contract,  834-836,    See  Illegal  Contract. 
contracts  for  illicit  co-habitation,  834. 
contracts  in  aid  of  immoral  purposes,  835,  836. 
Implied  Conteact,  4. 

distinction  between  implication  of  law  and  of  fact,  5. 
contract  implied  from  consideration  executed  upon  request,  14. 

from  acceptance  of  executed  consideration,  16. 

from  part  performed  consideration,  30. 

from  complete  performance,  34. 

when  request  to  perform  consideration  implied  in  law,  14. 
implied  promise  to  pay  value  of  executed  consideration,  35. 
Impossible  Contracts. 

impossibility  of  performing  contract,  97. 

physical  impossibility,  98. 

practical  impossibility,  98. 

impossibility  by  act  of  God,  98. 

legal  impossibility,  99. 
impossibility  at  time  of  contracting,  99. 

known  to  the  parties,  99. 

where  matter  legally  impossible,  99. 

unknown  to  the  parties,  100 

contracts  conditional  upon  supposed  possibility,  100. 
impossibility  subsequent  to  contracting,  101. 

contracts  conditional  upon  continued  possibility,  103. 

subsequent  impossibility  caused  by  promisee,  105. 

subsequent  impossibility  caused  by  law,  106. 
impossibility  relative  to  the  promiser,  107. 

undertaking  for  act  of  third  party,  108. 
impossibility  of  one  of  alternative  promises,  109. 

subsequent  impossibility  of  alternative  promise,  109. 

impossibility  of  promise  after  election.  113. 
consideration  of  contract  impossible  of  performance,  113. 
Imprisonment. 

illegal,  constitutes  duress,  618.     See  Duress. 
discharge  from,  when  a  valid  consideration,  94,  95. 
Indebitatus  Count. 

applicable  to  debt  for  executed  consideration,  34,  35. 
tender  may  be  pleaded  to,  917. 
tender  to  part  of  claim  in,  930. 
plea  of  merger  as  to  part  of  claim  in,  930. 
Indenture. 

need  not  be  indented,  30. 
deed  inter  partes,  30. 
impliedly  excludes  other  parties,  510. 

statute  giving  benefit  of  covenant  to  person  not  named  as  party,  513. 
Indorsement. 

of  bill  of  exchange,  1154.    See  Assignment,  Bill  of  Exchange. 
of  bill  of  lading,  1156.    See  Assignment. 

notice  of,  to  acceptor  or  maker  of  bill  or  note  not  necessary,  870. 
indorser  entitled  to  notice  of  dishonor,  870. 
Infant. 

liability  of,  on  contract,  513. 
plea  of  infancy,  513. 

for  wrongs,  513. 

for  money  received,  513. 

on  contract  induced  by  fraudulent  representation  of  full  age,  513. 

upon  obligations  incident  to  property,  518. 

as  holder  of  shares  in  company,  514. 
money  paid  by  infant  under  contract  when  recoverable,  514. 
ratification  of  contract  after  full  age,  515. 

must  be  in  writing,  615. 

what  sufllcient,  515. 

of  liability  incident  to  property,  516. 
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Infant — continued. 

limited  and  conditional  ratification,  516. 
right  of  infant  on  contract,  516. 

Bpecific  performance  not  granted  to,  517. 
contracts  of,  for  necessaries,  517. 

what  are  necessaries,  517. 

necessaries  for  wife  and  family,  518. 

securities  given  for  necessaries,  518. 
Statutes  of  Limitation  do  not  run  against  action  accruing  to  infant,  973. 
Insanity. 

contracts  with  persons  in  state  of,  539. 

capacity  of  contracting  presumed,  529 

contracts  made  with  insane  person,  with  notice  of  insanity,  530. 
contracts  for  necessaries,  530. 

when  ground  for  avoiding  contract,  530. 
for  refusing  specific  performance,  580, 

incapacity  caused  by  intoxication,  531. 
Statutes  of  Limitation  do  not  run  against  action  accruing  to  insane  person, 
973. 
Inbtalmbnts. 

debt  payable  by,  the  whole  to  be  recoverable  on  default,  975, 1102. 

equity  will  not  relieve  against  default,  1102. 
Statute  of  Limitation  begins  to  run  from  default,  975. 
Insurance. 

marine,  is  conditional  upon  truth  of  representations  as  to  the  risk,  608. 

duty  of  insured  to  disclose  all  material  facts,  608. 
on  life,  not  avoided  by  misrepresentation  without  fraud,  608. 

implied  condition  that  person  is  alive,  101, 609 

when  expressly  made  upon  basis  of  declaration,  609. 

policies  expressly  made  Indisputable  except  for  fraud,  609. 

on  life  of  another,  how  far  aSected  by  his  statements,  610. 
against  fire  is  conditional  upon  the  truth  of  the  description  of  the  property, 
610. 

conditions  as  to  alteration,  610. 

duty  of  insured  to  disclose  material  facts,  610. 
wagering  policies,  without  interest,  818. 

valued  policies,  819. 

insurable  interest  in  life,  819. 
insuring  ship  or  goods  of  enemy,  illegal,  831. 
amount  recoverable  under  several  insurances  of  same  interest,  820. 
interest  recoverable  under  policy,  1105. 
effect  of  adjustment  of  loss,  as  admission,  992. 
claim  on  policy  provable  in  bankruptcy,  1001. 

liability  to  pay  premiums  provable,  1002. 
covenant  to  insure  must  be  performed  strictly,  902. 

relief  against  forfeiture  for  breach  of,  903. 

when  it  runs  with  the  land,  1163. 

Intention. 

evidence  of,  1 . 

unexpressed  or  not  communicated,  immaterial,  1. 

promise  not  intended  to  be  binding,  3. 

consideration  the  test  of  binding  intention,  3,  33,  80. 

representation  as  to  intention,  not  ground  of  fraud,  594. 
when  binding  in  equity.  48,  594 

fraudulent  intention,  597.    See  Fraud. 

giving  notice  of  intention  to  break  contract,  923.    See  Breach  of  Contract. 
Intekbst. 

when  recoverable  at  common  law,  1105 

not  recoverable  unless  intention  appears,  1105. 

for  money  lent,  1105. 

for  price  of  goods  sold,  1105. 

on  policy  of  insurance,  1105 

on  contracts  implied  in  law,  1105. 
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Interest — continued. 

foreign  judgment,  1105. 
on  bills  and  notes,  1105. 

when  drawn  payable  with  interest,  1105. 

when  payable  on  demand,  1106. 

on  contracts  to  give  bills  or  notes,  1106. 

on  guarantee  of  bill  or  note,  1106. 
on  bonds,  1106. 
on  mortgages,  1106. 
recoverable  by  usual  course  of  dealing,  1107. 

where  usual  to  charge  compound  interest,  1107. 
when  in  nature  of  debt  or  damages,  1107. 
interest  under  the  statute,  1107. 

must  be  assessed  as  damages,  1107. 

jury  may  refuse.  1108. 

what  cases  within  the  statute,  1108 
interest  upon  judgment  debts,  1108. 
interest  provable  m  bankruptcy,  1108 
Intoxication 

incapacity  caused  by,  531. 

when  ground  for  avoiding  contract,  531. 

relief  m  equity  against  contracts  made  during,  531. 

liability  for  necessaries  supplied  during,  531. 

Joint  Paeties,  501.    See  Parties. 

judgment  against  one  of  joint  debtors  bars  action  against  the  others,  961. 

unless  the  others  are  beyond  seas,  961,  974. 
Statutes  of  Limitation  run  in  favor  of  joint  debtor,  although  others  beyond 

seas,  961,  974. 
renewal  of  debt  by  one  of  joint  creditors,  988.    See  I/imitati&n. 
payment  to  one  of  joint  creditors,  943. 

by  one  of  joint  debtors,  943.    See  Payment. 
set-off  of  joint  and  several  debts,  994.    See  Set-off. 
release  of  one  of  joint  debtors,  954. 

reserving  remedy  against  others,  954. 
release  by  one  of  joint  creditors,  955. 

in  fraud  of  others,  955.    See  Release. 
Jxtdgmbnt 

record  of,  36. 

debt  created  by,  36. 

warrant  of  attorney  to  enter,  37. 

cognovit  actionmn,  37. 

execution  on,  38. 

action  on,  38. 

costs  in  action  on,  38. 

interest  recoverable  on,  1108. 

effect  of,  against  defendant,  in  merger  of  cause  of  action,  39.  960 

against  one  of  joint  debtors  bars  action  against  the  others,  961,  974. 
imless  the  others  are  beyond  seas,  961,  974. 

against  one  of  joint  wrongdoers,  961. 
effect  of,  against  plaintiff,  in  estoppel,  39.  961. 
effect  of,  in  charging  land,  39. 
registration  of,  40. 
revival  of,  ajgainst  heir,  40. 
priority  of,  in  administration  of  assets,  41. 
foreign  judgment  against  defendant,  964. 

against  plaintiff,  965.    See  Foreign  Judgment. 

Land.    See  Sale  of  Zand. 

contract  or  sale  of  interest  in,  within  the  Statute  of  Frauds,  48. 
contracts  relating  to  tenancy  and  occupation,  48. 
to  lay  out  money  in  improvement,  49. 
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agreements  for  apartments  of  house,  49. 
for  board  and  lodging,  49. 

auction  of  land,  49, 

mortgages,  49. 

shares  in  companies,  49,  54. 

fixtures,  50. 

emblements  and  produce  of  land,  50,  54. 

license  to  enter  land,  51,  74.     See  I/ieenie. 
effect  of  judgment  in  charging  land,  39. 

remedy  for  specialty  debt  against  land,  34, 1175.    See  Seir  and  Beviaee. 
real  estate  made  assets  for  payment  of  all  simple  contract  and  specialty  debts, 

34, 1176. 
covenants  running  with  land,  1157.     See  Covenant. 
Landlobd  and  Tenant.    See  Lease. 
Lbasb. 

farming  lease  with  penalty  for  carrying  off  manure,  ploughing  meadow,  and 

the  like,  1096,  1103. 
tenancy  from  year  to  year  determinable  by  notice  to  quit,  890. 
proviso  rendering  lease  void  or  voidable,  893. 
time  and  place  for  payment  of  rent  reserved,  913. 
breach  of  condition  in  non-payment  of  rent,  913. 
covenant  to  pajr  rent,  913. 
covenants  running  with  the  term,  1158, 1161. 

with  the  reversion,  1159, 1161. 
what  covenants  will  run  with  the  land,  1162. 
covenant  to  insure,  performance  of,  903. 

relief  against  forfeiture  for  breach  of,  903. 

when  it  runs  with  the  land,  1162. 
covenants  to  repair,  873. 

condition  precedent  that  lessor  find  material  or  put  in  repair,  873. 

runs  with  the  land,  1160. 
covenant  to  build  on  demised  premises  does  not  run  with  the  land,  1160. 
covenants  respecting  cultivation,  carrying  on  trade,  etc.,  1163. 

run  with  the  land,  1163. 
lessee  estopped  from  denying  reversion  in  lessor,  1164 
infant  lessee,  liability  of,  for  rent  and  covenants,  513,  516. 
infant  lessor,  how  far  bound,  516. 

by  tenants  in  common  jointly,  right  to  sue  on  covenants,  508,  1167. 
by  tenants  in  common  severally,  1159. 
by  joint  tenants,  1160. 
Lbgact. 

liability  of  executor  for,  44. 

admission  by  executor  of  money  received  for,  44. 

account  stated  by  executor  respecting,  44. 

Lettek. 

contract  contained  in,  6. 

offer  of  contract  by,  10. 

acceptance  by,  10. 

when  sufficient  note  of  contract  within  Statute  of  Frauds,  57,  58. 

License. 

to  enter  land,  51. 

not  an  interest  in  land  within  Statute  of  Frauds,  51. 

contract  within  the  Statute  available  to  prove  license,  74. 

coupled  with  grant,  irrevocable,  51. 

parol  license  does  not  excuse  breach  of  covenant,  888. 

Lien. 

of  seller  of  goods  for  the  price,  69, 

of  pawnbroker,  839. 

not  affected  by  Statutes  of  Limitation,  977. 

not  affected  by  set-off,  991. 

owner  of  chattel  not  liable  for  charges  of  detention  under  lien,  18. 
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Life. 

insurance.     See  Insurance, 
Limitation.  Statittes  op. 

statutes  limiting  actions  on  simple  contracts,  970. 
on  contracts  by  specialty,  970. 
for  debts  created  by  statute,  971. 
for  penalties,  973. 
disabilities  excepted  by  the  statutes,  972. 
affecting  plaintiffs,  973. 

infant, /«ni«  covert,  nan  compos  mentis,  973. 
privilege  of  imprisonment  and  beyond  seas  taken  away,  973. 
affecting  defendants,  973. 

defendant  beyond  seas,  973. 
definition  of  beyond  seas,  974. 
case  of  joint  debtor  beyond  seas,  961,  974. 
disability  must  exist  at  time  of  accruing  of  cause  of  action,  974. 
statute  continues  to  run  notwithstanding  subsequent  disability,  974. 
when  the  Statutes  of  Limitation  begin  to  run,  975. 
bonds,  975. 
bills  and  notes,  975. 
debts  with  fixed  credit,  976. 
debts  of  indefinite  credit,  976. 
where  cause  of  action  unknown,  976. 
where  cause  of  action  fraudulently  concealed,  976. 
damage  subsequently  accruing,  977. 
effect  of  the  statutes,  in  bar  of  action,  977. 
must  be  specially  pleaded,  977. 
no  relief  in  equity  against,  977. 
do  not  apply  to  equitable  claims,  977. 
effect  of  lapse  of  time  in  equity,  977. 
trusts  for  payment  of  debts,  977. 
do  not  apply  to  debts  provable  in  bankruptcy,  978. 
renewal  of  simple  contract  debts,  978. 
by  promise  or  acknowledgment,  978. 

Lord  Tenterden's  Act  requiring  writing,  signed,  978. 
what  acknowledgment  suflacient,  980. 
conditional  and  limited  promise,  981. 
by  part  payment,  982. 

transactions  equivalent  to  payment,  984. 
by  payment  of  interest,  985. 

effect  of  general  payment  unappropriated  by  debtor,  985. 
payment  by  agent,  986. 
renewal  gives  new  cause  of  action,  ■986. 
must  be  complete  before  action  brought,  987. 
applies  only  to  debts,  987. 
renewal  of  specialty  debts  by  acknowledgment,  987. 

what  acknowledgment  sulHcient,  987. 
renewal  by  one  of  joint  debtors  does  not  affect  the  others,  988. 
capacity  to  renew  debt,  of  infant,  989. 

of  married  woman,  989. 
debt  barred  by,  will  not  support  set-off,  993. 
Liquidated  Damages,  1096.    See  Damages. 

LiQUOES. 

sale  of  spirituous  and  exciseable  liquors  regulated  by  statute,  839,  842. 
Loan.    See  Money  lent. 

by  pawnbroker,  must  be  according  to  Act,  829. 
London. 

custom  of  the  city,  as  to  married  women  trading,  521. 
Loss. 

of  written  instrument,  900. 

secondary  evidence,  when  admissible,  900. 

of  negotiable  instrument,  900,  937. 

loser  may  recover,  on  giving  indemnity,  901,  988. 
Lunatic,  529.    See  Insanity. 


Digitized  by  Microsoft® 


INDEX,  1209 

Maintenance  and  Champebtt. 
■what  constitutes,  823. 

contracts  involving,  833.  % 

contracts  by  attorney,  to  share  subject  of  suit,  834 
Makbiage.    See  Hushand  and  Wife. 

assigns  to  husband  rights  of  contract  of  wife,  1169. 

husband  must  join  wife  in  suing,  1170. 

may  sue  alone  on  negotiable  instrument,  1170. 

wife  may  sue  alone  subject  to  plea  in  abatement^  1170. 

releases  debts  due  from  husband  to  wife,  1170. 
renders  husband  liable  for  debts  of  wife,  1170. 

husband  must  be  sued  jointly  with  wife,  1170. 

wife  may  be  sued  alone,  subject  to  plea  in  abatement,  1170. 

taking  wife  in  execution,  1170. 
effect  of  death  of  husband,  wife  surviving,  1171. 

upon  rights  of  contract  of  wife,  1171. 

upon  liabilities,  1171. 
effect  of  death  of  wife,  husband  siirviving,  1173. 
reduction  into  possession  by  husband  of  chose  in  action  of  wife,  1173. 

death  of  husband  pending  action,  1178. 
bankruptcy  of  husband  transfers  his  right  to  wife's  chose  in  action  to  as- 
signees, 1173. 

assignees  must  sue  jointly  with  wife,  1173. 

right  of  wife  by  survivorship  prevails  over  right  of  assignees,  1178. 

bankruptcy  of  husband  discharges  debts  of  wife  for  which  he  was  li- 
able, 1173. 
divorce  restores  wife  to  position  of  a  feme  sole  as  to  her  contracts,  1174, 
contracts  made  upon  consideration  of  marriage  within  the  Statute  of  Frauds, 
48. 

mutual  promises  to  marry  not  within  the  Statute,  48. 

representations  made  to  induce  marriage,  48. 
breach  of  promise  to  marry,  by  marrying  another,  923, 
promise  to  marry  not  excused  by  supervening  disease,  103. 
right  of  action  for  breach  of  promise  of,  does  not  pass  to  executor,  104, 1179, 
1180. 

nor  to  assignees  in  bankruptcy,  1182. 
damages  in  action  for  breach  of  promise  of,  1090. 
contracts  in  restraint  of,  833. 
contracts  to  procure,  834. 
separation  deeds,  834. 

agreements  respecting  proceedings  in  Divorce  Court,  834. 
compromise  of  suit  for  divorce,  834. 
Masteb  and  Sbbvant. 

contract  for  service  for  more  than  a  year  within  Statute  of  Frauds,  53. 

though  determinable  by  notice  within  the  year,  53. 
contract  implied  from  continuing  in  service,  53. 
contracts  for  service  determinable  by  notice,  891. 
customs  of  trade  as  to  determination  of  service,  891. 
customary  engagement  of  domestic  servants,  891. 

to  what  services  it  applies,  891. 
contracts  for  service  determined  by  death  of  party,  104. 
right  of  action  for  wrongful  dismissal  passes  to  assignees  in  bankruptcy, 
1183. 

Medical  Man. 

cannot  recover  for  attendance  and  medicine  without  proof  of  registration, 

830 
right  of  action  against,  for  negligence,  does  not  pass  to  executor,  1180. 
does  not  pass  to  assignees  m  bankruptcy,  1182. 

Meechant. 

law  merchant  judicially  noticed,  1154. 

evidence  not  admissible  of  usage  to  the  contrary,  1154. 
bills  of  exchange  assignable  by,  1154,    See  Bill  of  Exchange. 

Vol.  n.-38. 
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MEBaER. 

of  inferior  in  higher  remedy,  959. 

the  remedies  must  be  co-extenaive,  959. 
as  to  the  debt,  959. 
as  to  the  parties,  959. 
by  judgment  recovered  against  defendant,  39,  960. 

against  one  of  joint  debtors,  961. 
of  term  to  which  covenants  are  annexed,  1166. 

statute  preserving  incidents  and  obligation  of  term,  1166. 

MlSKBPKESENTATIOir. 

constituting  fraud,  594.    See  Prcmd. 
as  ground  for  avoiding  insurance,  608.    See  Insurance. 
Mistake. 

as  cause  of  avoiding  agreement,  583. 
of  one  party,  not  known  to  the  other,  immaterial,  583. 
in  motive  of  party,  584. 
specific  performance  may  be  refused,  584. 
of  one  party  known  to  the  other,  585. 
when  it  amounts  to  fraud,  585. 
in  expressing  agreement,  585. 
in  matter  inducing  the  agreement,  586. 
common  to  both  parties,  586. 

in  expressing  the  agreement,  586. 
cannot  be  shown  in  law,  586. 
obvious  mistake  corrected,  587. 

ground  for  reforming  or  setting  aside  agreement  in  equity,  588 
in  matter  inducing  the  agreement,  589. 

contracts  conditional  on  facts  supposed,  589. 
in  matter  of  law,  591. 
of  both  parties,  as  to  application  of  agreement,  591. 
latent  ambiguity,  591. 
patent  ambiguity,  591. 
when  mistake  available  in  pleading  at  law  upon  equitable  grounds,  593. 
alteration  made  in  instrument  by  mistake,  897.    See  Alteration. 
correction  of  mistake  in  written  instrument,  898. 

Money  lent. 

for  illegal  purpose,  cannot  be  recovered,  836. 

for  gaming,  836.  , 

to  pay  losses  at  gaming,  836. 

securities  for  illegal  loan,  836. 

banker  liable  for  deposit  of  customer  as  money  lent,  977. 

husband  may  sue  alone  for  money  lent  by  wife,  1172. 

interest  not  recoverable  on,  unless  stipulated  for,  1105. 
Monet  paid. 

at  express  request  of  defendant,  15. 

under  indemnity,  15. 

in  discharge  of  accommodation  bill,  16. 

money  paid  for  illegal  purpose,  837. 

money  paid  as  consideration  of  illegal  contract,  840. 

interest  not  recoverable  upon  implied  debt  for,  1105. 
Monet  received. 

interest  not  recoverable  upon,  1105. 

assignment  of  debt  for  money  received,  1153. 
Month. 

whether  lunar  or  calendar  month,  910. 

in  general  means  lunar,  unless  context  requires  calendar,  910. 

usage  admissible  to  show  which  intended,  911. 

in  mercantile  instruments  means  calendar,  911. 

in  Acts  of  Parliament  means  calendar  by  statute,  911. 

iu  ecclesiastical  matters  means  calendar,  911. 
MoBALi  Fbatjp,  598. 
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MOSAL  OBLiaATION. 

discharge  of  moral  obligation  of  another  raises  no  implied  contract,  17. 
necessaries  supplied  to  child  cannot  be  charged  to  father  unless  ordered,  17. 
promise  to  perform  moral  obligation  not  binding  without  valid  consideration, 

Mortgage. 

equity  of  redemption  is  an  interest  in  land  within  Statute  of  Frauds,  49. 

equitable  mortgage  is  not  within  the  Statute,  49. 

agreement  to  make  equitable  mortgage  is  within  the  Statute,  49. 

relief  in  equity  against  forfeiture  of,  911. 

mortgage  payable  by  instalments,  the  whole  to  be  paid  on  default,  no  relief 

against  default,  1103. 
mortgage  to  be  discharged  by  smaller  sum  on  fixed  day,  no  relief  against  de- 
fault, 1103. 
proviso  for  increase  of  rate  of  interest,  if  not  punctually  paid,  1103. 
for  reduction  of  rate.  If  punctually  paid,  1102. 
when  relief  granted  against  higher  rate.  1102. 
interest  recoverable  on  as  damages,  where  not  expressly  covenanted,  1106, 
1107. 
Mutual  Ckbdits. 

set-off  of  mutual  credits  with  bankrupt,  996. 
what  are  mutual  credits,  997.    See  Set-off. 
Mutual  Debts. 

set-ofi,  990.    See  Set-off. 
Mutual  Pbomises. 

dependent  and  independent,  33,  873.    See  Promise. 
when  performance  a  condition  precedent,  33,  873. 

Necbssabies. 

contracts  of  infant  for,  517.    See  Infant. 
what  are  necessaries,  517. 
securities  given  by  infant  for,  518. 
father  not  liable  for  necessaries  supplied  to  child  unless  ordered  by  him,  17. 
when  wife  may  pledge  husband's  credit  for,  527.    See  Huabavd  and  Wife. 
supplied  to  lunatic,  530.    See  Insanity. 
supplied  to  person  during  intoxication,  581. 
Negotiations. 

preliminary  to  contract  immaterial,  unless  included  in  it,  8. 

or  unless  amounting  to  fraudtilent  representations,  9.    See  Fraud. 
Notice. 

promises  conditional  upon  notice,  868. 

when  notice  a  condition  precedent,  869. 
notice  of  indorsement  not  necessary  to  charge  acceptor  or  maker  of  bill  or 

note,  870. 
notice  of  dishonor  necessary  to  charge  drawer  or  indorser,  870. 
contracts  determinable  by  notice,  890,  908- 

tenancy  from  year  to  year  determinable  by  six  months  notice  to  quit,  890, 

908. 
contracts  of  service,  891,  908. 

hiring  of  domestic  servant  determinable  by  month's  notice,  891,  909. 
constructive  notice  that  representation  is  false  not  sufficient  to  establish  fraud- 
ulent intention,  598.    See  Fromd. 
or  to  avoid  effect  of  relying  upon  the  representation,  601. 
notice  to  debtor  necessary  to  complete  title  of  assignee  of  debt,  1148.    See 


notice  to  one  of  joint-debtors  or  co-trustees,  1148. 

priority  of  subsequent  assignee  with  notice,  1148. 

until  notice,  debt  is  in  order  and  disposition  of  the  assignor,  1148, 1185. 
purchaser  of  land  bound  by  notice  of  covenants  affecting  it,  1158. 

constructive  notice  sufficient  to  bind  him,  1158. 
purchaser  afiected  with  notice  of  vendor's  title,  1158. 

Obligation. 

mejnings  of  the  term,  30.    See  Moral  Obligation. 
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Ofpbe. 

of  contract,  5. 
acceptance  of,  5,  6. 

variance  between  offer  and  acceptance,  6. 
continuance  of,  9. 
by  letter,  10. 
revocation  of,  11. 
by  death,  13. 
refusal  of,  13. 
not  assignable,  13, 1147. 

in  writing,  is  sufficient  note  of  contract  within  Statute  of  Frauds,  64. 
in  writing,  signed  before  acceptance,  is  sufficient  note  within  the  Statute,  58. 
Offences. 

contracts  for  commission  of,  illegal,  821. 
compounding  offences  illegal,  831. 
prosecution  for  perjury,  833. 
for  assault,  833. 
for  nuisance.  833. 
petition  for  bribery,  833. 
money  paid  to  compound  prosecution,  "when  recoverable,  841. 
Office. 

persons  jointly  filling,  must  act  jointly,  501. 
traffic  in  public  offices  illegal,  820. 
contracts  for  sale  of,  820. 
contracts  for  resigimtion  of,  831. 
Oedeb. 

payment  by  debtor  according  to  creditor's  order,  939. 

effect  of  order  by  creditor  upon  debtor  in  assigning  the  debt,  1147,  1153. 
See  Assignment. 
when  it  amounts  to  a  bill  of  exchange,  1148,  1153. 
bills  and  notes  payable  to  order,  1154.    See  Assignment. 

Pabent. 

not  liable  for  necessaries  supplied  to  child,  unless  ordered  by  him,  17. 
Paboi-. 

when  contract  in  writing  may  be  altered  or  discharged  by,  885. 
contract  within  Statute  of  Frauds  cannot  be  altered  or  in  part  waived  by, 
885. 
whether  it  can  be  wholly  waived  by,  887. 
bills  and  notes  may  be  discharged  by  parol  waiver,  888. 
contract  imder  seal  cannot  be  altered  or  discharged  by  parol  agreement,  888. 
parol  license  no  excuse  for  breach,  688. 

condition  precedent  to  covenant  cannot  be  discharged  by  parol,  889. 
parol  agreement  in  variance  of  deed  may  be  binding,  890. 
and  may  be  ground  of  equitable  defense,  890. 
right  of  action  cannot  be  released  by  parol,  953. 
effect  of  parol  release  in  equity,  953. 
Pabties. 

number  of  parties,  500. 

contract  must  involve  two  parties,  500. 
contracts  defective  for  want  of  promised,  500. 
joint  contracts,  501. 
joint  debtors,  503. 

must  all  be  sued,  603. 
plea  in  abatement  of  non- joinder,  503. 
judgment  and  execution  against,  503. 
liability  of  survivor  of,  603. 
joint  creditors,  604. 

must  all  join  in  suing,  504. 
effect  of  omitting  jomt-creditor  as  plaintiff,  504 
right  of  survivor  of,  504. 
parties  contracting  severally  respecting  same  matter,  505. 
joint  and  several  contracts,  506. 
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Paktibs — continued. 

construction  of  contracts  as  to  joint  and  several  parties,  506. 
as  to  joint  and  several  liability,  506. 
as  to  joint  and  several  rights,  506. 

contracts  construed  according  to  the  interests  of  the  parties,  507. 
payment  to  one  of  joint-creditors  or  by  one  of  joint-debtors,  943,  943. 

See  Payment. 
rights  of  joint  and  several  parties  as  between  themselves,  508. 
contract  aSects  parties  only,  508. 

exception  as  to  contract  by  agent  on  behalf  of  principal,  509. 
•who  are  the  parties  to  a  contract,  510. 
contracts  expressly  inter  partes,  510. 
designation  of  parties  by  description,  511. 
deeds  poll,  511. 

parties  entitled  by  statutes,  513. 
when  evidence  admissible  to  show  that  party  is  agent,  513, 
Pabtnebs. 

infant  partner,  how  far  bound,  514,  516. 
payment  to  one  of  partners,  943. 
transfer  of  debts  upon  change  in  firm,  1154. 
Pawnbbokek. 

act  regulating  contracts  of,  829. 
cannot  recover  money  lent  contrary  to  the  Act,  839, 
lien  of,  839. 
Payment. 

in  performance  of  contract,  930. 
in  satisfaction  of  breach,  930. 
after  action  brought,  931. 
of  debts  by  bond  or  covenant,  933. 

payment  post  diem,  933. 
transactions  equivalent  to  payment,  933. 
payment  of  smaller  sum  than  debt,  933. 
setting  off  cross  items  in  account,  933. 
bUl  or  note  taken  for  the  debt,  934. 
goods  taken  in  payment,  938. 
payment  according  to  direction  of  creditor,  939. 
receipt  given  by  creditor,  940. 
receipt  under  seal,  941. 
to  and  by  whom  payment  may  be  made,  943. 
to  one  of  joint-creditors,  943. 
trustees,  943. 
partners,  943. 
executors,  943. 
assignees  of  bankrupt,  943. 
by  one  of  joint-debtors,  943. 
by  en  agent,  943. 
by  a  stranger,  943. 
to  an  agent,  944. 
appropriation  of  payments,  946.     See  Appropriation. 
by  the  debtor,  946 
by  the  creditor,  948. 
by  law,  951. 
payment  of  part  of  debt  or  interest  takes  debt  out  of  the  Statutes  of  Limita- 
tion, 983,  985.    See  Limitations. 
part  payment  of  price  takes  sale  out  of  the  Statute  of  Frauds,  73.    See 
Bh-aiids,  Statute  of. 
Patmbnt  into  Coubt. 

of  principal  and  interest  due  on  bond,  31,  1098. 
must  accompany  plea  of  tender,  916. 
Penalty. 

whether  sum  payable  on  breach  of  contract  is  penalty  or  liquidated  damages, 

1096.     See  Damages. 
relief  against  penalty  for  breach  of  contract,  31,  1097     See  Bond;  Damages. 
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'PwxALTY—contimted. 

statute  imposing  penalty  impliedly  prohibits,  816. 
statutory  regulations  of  trade  enforced  by  penalty,  829. 
contracts  contrary  to  such  regulations  void,  839. 
limitation  of  actions  for,  by  informer,  973. 

by  party  grieved,  973. 

under  a  by-law,  523. 
Febfobmakce. 

discharge  of  contracts  by,  903. 

tender  of,  902. 

must  accord  vnth  the  terms  of  the  contract,  903. 

of  contract  to  pay  money,  903, 

payment  in  satisfaction,  903. 

transactions  equivalent  to  payment,  903. 
of  contracts  for  sale  of  goods,  903. 

as  to  quantity  and  quality  of  goods,  908,  904.    See  Payment. 
of  contract  for  sale  of  land,  905. 

as  to  title,  905. 

as  to  description  of  land,  905. 
time  of,  906. 

where  no  time  expressly  appointed,  908. 

construction  of  contracts  as  to  time,  909. 

meaning  of  terms  "forthwith,"  etc.,  used  in  contract.    See  Words. 

relief  in  equity  against  lapse  of  time,  911. 

where  time  is  of  the  essence  of  the  contract,  913. 
place  of,  912. 

duty  of  debtor  to  seek  creditor,  912. 

when  the  creditor  is  abroad,  914. 
of  condition  precedent,  877. 

partial  performance  of,  878. 

excuses  of  performance  of,  878,  879. 
pleading  performance  and  excuses  of  performance  of,  880. 
Phbabbb. 

used  in  contracts,  meaning  of.    See  Words. 
Place. 

place  for  performance  of  contract,  913. 

where  no  place  appointed,  debtor  bound  to  find  creditor,  912. 

under  bonds,  913. 

mortgages,  913. 

covenant  to  pay  rent,  913. 

rent  reserved  payable  on  the  land,  913. 

must  be  demanded  on  the  land  before  re-entry  for  forfeiture,  913, 

bills  and  notes,  913. 

when  made  payable  at  a  particular  place,  914. 

compositions  with  creditors,  914. 
debtor  excused  from  tender,  if  creditor  abroad,  914. 

not  under  foreign  contracts,  914. 
Post. 

offer  to  be  accepted  by  return  of  post,  9. 
offer  by  letter,  by  what  post  to  be  accepted,  10. 
contract  complete  on  posting  acceptance,  10. 
delay  of  acceptance  in  post,  11. 
payment  of  money  by  post,  939. 

by  post-office  order,  939. 
Pkbsentmbnt. 

of  bill  for  payment,  necessary  to  charge  drawer  or  indorser,  870. 
of  check  on  banker,  reasonable  time  for,  937 

consequences  of  neglect  of,  937, 
Principal  and  Agent. 
payment  by  agent,  943. 

to  agent,  944. 
authority  of  agent  to  receive  payment,  944. 

imports  payment  in  money  only.  946. 
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Principal  aud  Sukett.    See  Chiarantee. 
Pkinting. 

statutory  regulations  of,  830, 

printer  cannot  recover  for  printing  unless  he  has  complied  •with,  830. 
printer  cannot  recover  for  printing  libelous  or  immora;  -worfe,  835. 
Pkiboneb.    See  Imprisonment. 

of  war,  contracts  of,  832. 
Promise. 

what  constitutes,  2. 

promissory  expressions  not  intended  to  he  binding,  8. 
consideration  for,  8,  79.    See  Consideration. 
gratuitous  promise,  3,  33,  80. 
absolute  and  conditional  promises,  864. 
condition  precedent,  864. 
condition  subsequent,  864. 
proioise  conditional  upon  lapse  of  time,  864. 
upon  a  certain  event,  865. 
upon  an  uncertain  event,  865. 
upon  the  will  or  act  of  the  promiser,  866. 
upon  an  act  of  a  third  party,  866. 
upon  request  or  demand,  868. 
upon  notice,  868. 
construction  of  contracts  as  to  conditions  precedent,  870. 
dependent  and  independent  promises,  873. 

rules  derived  from  the  time  of  performance  of  the  promises,  874. 
rules  derived  from  the  matter  of  the  promises,  875. 
performance  of  conditions  precedent,  877. 
excuses  of  performance,  878. 

pleading  performance  and  excuses  of  conditions  precedent,  880. 
alternative  promises,  880. 

right  of  election  of  alternative,  881. 
election  once  made  is  irrevocable,  882. 
notice  of  election,  883. 
impossibility  of  alternative,  109,  883. 
Promisboby  Note.    See  Bill  of  Exchange. 
payable  to  maker  or  order,  500. 
to  uncertain  payee,  500. 
on  demand,  recoverable  without  demand,  917. 
amount  may  be  tendered  before  demand,  917. 
statute  of  limitation  runs  from  date  of,  917,  975. 
statute  placing  promissory  notes  on  same  footing  with  bills  of  exchange,  1154 
Pbospectus. 

of  companies,  when  fraudulent,  595,  603. 

shareholder  induced  to  take  shares  by,  603. 
purchase  of  shares  induced  by,  602. 

Quantum  meruit. 

implied  promise  to  pay,  25. 
Quantum  valbbat. 

implied  promise  to  pay,  35. 
Quiet  Possession, 

covenant  for,  runs  with  land,  1161. 

damages  for  breach  of  covenant  for,  1115. 
Qui  tam  Action. 

limitation  of,  973. 

money  paid  to  compound,  841. 

Eailwat. 

offer  of  contract  in  published  time-tables,  5. 

debt  for  luggage  carried  by  excursion  train,  19. 
Kansom  BrLL. 

made  illegal  by  statute,  832. 
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Ratification. 

of  signature  of  agent  within  Statute  of  Frauds,  66. 
of  contract  made  during  infancy,  515. 

must  be  in  writing  signed  by  party,  515. 
cannot  be  made  by  agent,  515. 
by  husband  of  contract  oi  wife,  529. 
Real  Estate. 

covenants  annexed  to,  1157.    See  Covenants  running  with  Land. 
effect  of  judgment  in  charging,  39. 

remedies  agamst  heir  and  devisee,  1175.    See  JSeiry  Devisee. 
made  assets  for  payment  of  debts,  34, 1176. 
See  Sale  (if  Land. 
Bbasonable.  / 

promise  must  be  reasonably  practicable,  98. 

and  reasonably  certain,  98. 
sale  not  stating  price  imports  a  reasonable  price,  62, 
contract  not  stating  time,  imports  a  reasonable  time  for  performance,  908. 
forbearance  for  reasonable  time,  91. 
Rbcbipt. 

effect  of  receipt  as  admission,  940. 

evidence  admissible  to  contradict  or  explain,  940. 

by  one  of  several  trustees  or  partners,  940. 

receipt  of  premium  in  policy  of  insurance,  940. 

stamp,  941. 

light  of  debtor  to  demand  stamped  receipt  after  payment,  921.  941. 

receipt  under  seal,  941. 

receipt  of  consideration  in  deed,  94L 
receipt  Indorsed  on  deed,  948. 
Rbcoonizance,  41. 
Rkcokd. 

what  it  is,  36 

effect  of,  in  evidence,  86, 39. 
how  proved,  36. 
enrollment  of,  36. 
courts  of,  36  (c) 
contracts  of,  36. 

of  judgment,  36.    See  Judgment. 
Redttctioit  into  Possession. 

by  husband  of  wife's  chose  in  action,  1172. 
by  assignees  of  bankrupt  husband,  1173. 
Refubai/. 

of  offer  of  contract,  13. 
to  pay,  after  tender,  916. 

to  perform  contract,  when  equivalent  to  breach,  923. 
when  not  accepted  as  breach,  924 
may  be  retracted  before  acceptance,  924. 
waives  conditions  precedent,  925. 
Release. 

of  contract  before  breach.  951.    See  Beeission. 
of  right  of  action  for  breach,  951. 
must  be  under  seal,  952. 
requires  no  consideration,  952. 
operates  in  estoppel,  952. 
discharge  of  bills  and  notes  by  parol  waiver,  952. 
effect  of  parol  release  in  equity,  953. 
conditional  release.  953. 
construction  of  release,  953. 
of  one  of  co-debtors,  954. 

reserving  right  against  co-debtors  954, 
by  one  of  co-creditors,  955, 
in  fraud  of  third  party,  955. 

by  one  co-creditor  in  fraud  of  others,  955, 
by  trustee  in  fraud  of  cestui  que  trust,  955. 
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replication  of  fraud  to  plea  of  release,  956. 

o'btained  by  fraud  on  releasor,  956. 

cov«aiant  not  to  sue,  when  equivalent  to  release,  956.    See  Covmant  not  to  sue. 
Reint     See  Lease. 
Kbfaib. 

covenant  to,  runs  with  the  land,  1160. 

covenant  to,  conditioned  upon  lessor  finding  material  or  putting  in  repair, 
873. 

accidental  fire  does  not  excuse  covenant  to,  103. 

covenants  to,  excepting  fire  and  tempest,  105. 
Representation. 

contracts  induced  by  false  and  fraudulent,  593.    See  Framcl. 

contracts  conditional  upon  truth  of,  607.    See  Prcmd. 
Request. 

executed  consideration  requires  previous  request,  14. 

request  implied  in  law  from  acceptance  of  consideration,  14. 

contracts  arising  from  consideration  executed  upon  request,  14. 

promises  conditional  upon  request,  868.    See  DeTnand. 
Rescission. 

of  contract  before  breach  by  agreement,  884,  951. 

requirements  of  new  agreement  rescinding  contract,  884. 

agreement  rescinding  contract  in  writing,  885 

agreement  rescinding  contract  within  Statute  of  Frauds,  885. 

waiver  of  bills  and  notes,  888. 

rescinding  contracts  under  seal,  888. 

contracts  reserving  option  to  rescind,  890. 
Restraint  of  Marriage. 

contracts  in  restraint  of  marriage,  833. 

contracts  to  procure  marriage,  834. 

separation  deeds,  834. 

contracts  concerning  proceedings  in  Matrimonial  Court,  884. 
Restraint  of  Trade. 

contracts  in  restraint  of  trade,  how  far  legal,  835. 

reasonable  restraint  allowed,  835. 

what  restraint  is  reasonable,  835. 

restrictions  as  to  space,  836. 
how  measured,  838. 

restrictions  as  to  time,  836. 

restrictions  held  reasonable  ia  particular  trades,  837. 
Revocation. 

of  offer  of  contract,  11.    See  Offer. 

revocation  by  husband  of  wife's  authority  to  pledge  his  credit,  536,  537. 
Reward. 

contract  by  advertisement  offering,  5. 
Rights. 

rights  of  action  for  breach  of  contract,  931. 
how  discharged,  936. 

Sale  of  Goods. 

Statute  of  Frauds  as  to  sale  of  goods  of  value  of  £10,  53. 

what  are  goods  within  the  statute,  54. 

contracts  for  work  in  making  goods,  54. 

sale  of  several  articles  in  one  contract,  55,  73. 

acceptance  of  goods  within  the  statute,  66.    See  Frmids,  Statute  of, 
sale  of  goods  to  be  paid  for  by  bill,  865, 1106. 
sale  conditional  on  arrival  by  ship,  870. 
sale  impliedly  conditional  upon  existence  of  the  goods,  100. 
sale  of  specific  goods  with  warranty,  607.    See  Warranty. 
sale  of  goods  by  description  of  kind  and  quality,  607. 
selling  chattel  with  latent  defect,  597. 

with  patent  defect,  597. 
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Sale  of  Goods — continued. 

effect  of  fraud  in  sale  of  goods,  605.    See  SVaud. 

readiness  to  deliver,  a  condition  precedent  on  part  of  seller,  875. 

readiness  to  pay,  a  condition  precedent  on  part  of  buyer,  875. 

actual  tender  of  goods  or  money  not  a  condition  precedent,  875. 
performance  of  the  contract  by  delivery,  903. 

as  to  quantity  of  goods,  903. 

as  to  quality  of  goods,  904. 
sale  by  sample,  904. 

as  to  time  of  delivery,  906. 
damages  for  not  paying  price,  1109. 

when  interest  on  price  recoverable,  1105, 1106, 1109. 

breach  of  warranty  may  be  shown  in  reduction  of  price,  1109. 

special  damages  for  breach  of  warranty  not  allowed  in  reduction  o^ 
price,  1109. 
damages  for  not  accepting  ^oods,  1109. 

measured  by  market  price  at  time  for  acceptance,  1109. 
damages  for  not  delivering  ^oods,  1109. 

measured  by  market  price  at  time  for  delivery,  1110. 

where  there  is  no  market,  1110. 

special  damage  recoverable,  1095. 

loss  of  profits  on  resale,  when  recoverable,  1110. 
Sale  op  Land. 

sale  of  land  within  Statute  of  Frauds,  48.    See  Frauds,  Statute  of. 

what  acts  of  vendor  and  purchaser  are  conditions  precedent  on  their  parts, 

875. 
stipulations  in  contract  giving  option  to  rescind,  898. 
performance  of  contract,  905. 

as  to  title  required,  905. 

as  to  land  to  be  conveyed,  906. 
damages  recoverable  for  default  in  making  title,  1114. 

costs  of  investigating  title,  1114. 

deposit  money  and  interest,  1114. 

costs  of  suit  for  specific  performance,  1114. 

loss  of  bargain.  1114. 
relief  in  equity  against  delay  in  completing,  912. 

where  time  is  of  the  essence  of  the  contract,  913. 
death  of  vendor  or  purchaser  before  completion,  1178. 

effect  in  equity  as  between  heir  and  executor  of  deceased,  1178. 
Sample. 

when  acceptance  of  satisfies  Statute  of  Frauds,  73. 
under  sale  by,  goods  delivered  must  agree  with,  904 
Seal. 

contracts  under  seal,  36. 
of  deed,  37.    See  Deed. 
Sbpakatb  Pbopebty. 

of  married  woman  in  equity,  533. 

her  power  of  charging  it  by  contracts,  532. 

contracts  in  writing  presumed  to  charge  separate  estate,  583. 
married  woman  may  be  taken  in  execution  in  respect  of,  1170, 1171. 
Sbpaeation. 

between  husband  and  wife,  by  agreement,  531. 
judicial  separation,  531. 

effect  of  on  contracts  and  capacity  of  wife,  531. 
separation  deed,  when  legal,  884. 
Sbkvant.    See  Master  and  Servant. 
Set-off. 

no  right  of  set-off  at  common  law,  989. 

set-off  in  equity,  989. 

statutes  of  set-off,  990. 

set-off  available  by  plea  only,  991. 

not  available  to  reduce  amount  of  tender,  991. 
or  to  discharge  lien  on  property,  991. 
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is  not  obligatory,  991. 

must  be  due  at  time  of  action  brought,  991. 

what  debts  may  be  set-off,  991. 

claims  for  unliquidated  damages.  991. 

claims  which  may  be  framed  either  for  debt  or  damages,  993. 

claims  partly  for  debt  and  partly  for  damages,  993. 

debt  barred  by  Statute  of  Limitations,  99S. 

debt  discharged  by  bankruptcy,  993. 

debt  discharged  by  execution,  993. 
debts  must  be  mutual,  994 

joint  and  several  debts,  994. 

action  brought  by  all  persons  in  whom  right  supposed,  994 

debts  to  or  from  husband  and  wife,  994. 

debts  to  or  from  executors,  995. 

debts  to  or  from  testator  or  intestate,  995. 

debts  to  or  from  bankrupt,  995. 

debts  to  or  from  companies,  996. 

debts  to  or  from  trustee,  996. 
set-off  of  mutual  credits  with  bankrupt,  996. 

what  are  mutual  credits,  997. 
payment  by  set-ofif  of  cross  items  in  account,  933. 
Several  Contractb,  505.    See  Parties. 
Shakes. 

in  company  holding  land,  not  an  interest  in  land  within  Statute  of  Frauds,  49. 
in  company,  not  goods  within  the  statute,  54. 
damages  for  not  accepting  shares  sold,  1109  (e). 
damages  for  not  delivering  shares  sold,  1110  (a), 
infant  shareholder,  liability  of,  514,  516. 
Ship.     See  Bill  of  Lading;  Charter  party;  Insurance. 
Shopman. 

authority  of,  to  receive  payment,  945. 
Signing. 

of  deed,  when  necessary,  36. 

what  sufficient  to  satisfy  Statute  of  Frauds,  63,  64,    See  Frauds,  Statute  of. 
deed  does  not  require  signing  within  the  Statute,  64. 
Simple  Contracts. 

arising  from  agreement,  1.    See  Agreement. 

form  of,  4 

express  and  implied,  4. 

in  writing,  5. 
implied  in  law,  1. 
Smuggling. 

sale  of  goods  for  the  purpose  of,  835. 
Specialty,  31.    See  Deed. 
Specific  Pbeformance. 

of  contract  in  equity,  notwithstanding  breach,  921. 
of  contract  within  Statute  of  Frauds,  after  part  performance,  589. 
of  agreement  entered  into  by  mistake,  589. 
of  agreement  incorrectly  drawn  up,  588. 
of  written  agreement  with  variation,  588. 
of  condition  of  bond,  32. 

of  contract  with  fixed  sum  payable  on  breach,  1099. 
contracts  with  option  to  pay  money  instead  of  performance,  1100. 
contracts  obtained  by  imposition,  613. 

contracts  obtained  by  threats,  under  influence  or  oppression,  616. 
contracts  made  without  consideration,  95. 
contracts  made  with  limatic,  530. 
contracts  made  during  intoxication,  531. 
contracts  made  with  infant,  516. 
Spirits. 

sale  of,  regulated  by  statute,  839. 

bill  given  for  spirits  sold  contrary  to  the  statute,  842. 
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Stakeholder. 

money  deposited  ■with,  upon  illegal  wager,  when  recoverable,  840. 
Stamp. 

alteration  in  instrument  rendering  new  stamp  necessary,  898. 
Statute. 

merchant  and  staple,  41. 

debts  created  by,  42. 

contracts  illegal  by,  816. 

efifect  of  statute  imposing  penalty,  816. 
Statute  op  Fbauds.    See  Frauds. 
Statute  op  Limitation.    See  Limitation. 
Stock. 

wagers  on  price  of  public  stock,  820. 
Substituted  Contiiact.    See  Bescission. 
Surety.    See  Chiara/ntee. 


Tenancy.    See  Lease. 

of  land,  contracts  concerning,  within  Statute  of  Frauds,  48.    See  Frauds, 

Statute  qf. 
surrender  of  tenancy  at  will,  not  a  valid  consideration,  93,  95. 
determination  of,  by  notice  to  quit,  890. 
Tenant.    See  Lease. 
Tender. 

plea  of  tender,  915, 

is  in  bar  of  action,  915. 
continued  readiness  to  pay,  915. 

subsequent  demand  and  refusal,  916. 
payment  into  Court  of  sum  tendered,  916. 
when  tender  is  to  be  made,  916. 

debts  payable  on  day  certain,  916. 

debts  of  indefinite  credit,  917. 
how  tender  is  to  be  made,  918. 

money  must  be  produced,  918. 

what  coin  or  paper  sufficient,  919. 

tender  in  bills  or  notes,  919. 
amount  to  be  tendered,  919. 

set-off  not  available  in  reduction  of,  920. 
tender  to  part  of  claim,  920. 
tender  must  be  unconditional,  920. 

when  receipt  may  be  demanded,  921. 
to  and  by  whom  tender  to  be  made,  921. 
tender  duly  made  prevents  claim  for  interest,  1107. 
Tebmb. 

used  in  contracts,  meaning  of.    See  Words. 
Threats.    See  Duress. 

contract  induced  by,  613. 

money  obtained  by,  614. 
Time. 

time  of  performance  of  contract,  906. 

where  a  certain  space  of  time  is  allowed,  907. 

where  a  certain  place  fixed,  907. 

where  no  time  expressly  appointed,  908. 
construction  of  contracts  as  to  time,  909. 

meaning  of  terms  "directly,"  "forthwith,""  from  the  date,"  etc.,  909. 
See  Words. 

"month,"  when  a  lunar  or  a  calendar  month,  910. 
relief  in  equity  against  lapse  of  time,  911. 

where  time  is  of  the  essence  of  the  contract,  912. 
Title, 

vendor  of  land  bound  to  make  good  title,  905. 

good  title  means  such  as  purchaser  would  be  compelled  in  equity  to  take,  905 

stipulations  limiting  title  to  be  required,  905, 
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damages  recoverable  against  vendor  for  not  making  good  title,  1114. 

when  vendor  contracted,  knowing  of  defect  in  title,  1114. 
damages  for  breach  of  covenant  for  tftle,  1115. 
covenants  for  title  run  with  the  land,  1116. 
Tbade.    See  Restraint  of  Trade. 

statutory  regulations  of  particular  trades,  829. 
contracts  contrary  to,  839. 

contracts  by  persons  not  licensed  or  qualified  in  their  trade  or  business 
830. 
Tkadins  with  Ekemt.    See  Enemy. 
Trustee. 

payment  to  one  of  trustees,  943. 

power  of,  to  give  receipts,  942. 

release  by,  in  fraud  of  cestui  qve  trust.  955. 

set-ofl  of  debts  by  or  against,  996, 1151. 

assignor  of  debt  as  trustee  for  assignee,  1149. 

Uncektaintt,    See  Ambiguity. 

contract  void  for  uncertainty,  98. 

Valtjation. 

contracts  to  pay  upon  valuation  of  third  person,  108,  867. 

by  arbitration,  as  condition  precedent,  968. 
Vaitjb. 

adequacy  of,  in  consideration  immaterial,  81. 
in  accord  and  satisfaction  immaterial,  928. 
Vendor  and  PtrKCHASBR.    See  8ale  of  Land;  Title. 
Voluntary  Contkact.    See  Consideration. 

not  binding  unless  under  seal,  3,  32,  33,  80. 

not  enforced  in  equity  by  specific  performance,  96. 

Wagering  Contracts.    See  Gaming. 
not  illegal  at  common  law,  817. 

exceptions,  817. 
made  void  by  statute,  817. 
securities  for  money  payable  under,  818. 
securities  for  money  won  by  gaming,  818. 
wagering  policies  of  insurance,  818. 
wagers  on  price  of  public  stocks,  820. 
Waiver.    See  Beseission;  Release. 

parol  waiver  of  contract  in  writing,  885. 

of  contract  within  Statute  of  Frauds,  885,  886. 
of  bills  and  notes,  888,  952. 
of  contracts  under  seal,  888. 
War.    See  Enemy. 

contract  becoming  illegal  by  declaration  of  war,  833,  845. 
Warrant  op  Attorney. 

authority  to  enter  judgment,  37. 
defeasance  of,  37. 
statutory  regulations  as  to,  37. 

jurisdiction  of  court  to  restrain  execution  under,  to  just  amount,  1101. 
Warranty. 

in  contract  of  sale  of  goods,  607. 
fraudulent,  607. 
contract  conditional  upon,  607. 
of  goods  by  description,  607. 

breach  of,  does  not  entitle  buyer  to  rescind  the  sale,  607. 
unless  warranty  fraudulent,  607. 
or  unless  option  to  rescind  stipulated  for,  890. 


Digitized  by  Microsoft® 


1222  INDEX. 

Wabbanty — continued. 

damages  for  breach  of  warranty  of  specific  chattel,  1113. 

■when  chattel  returned,  1113. 

-when  it  is  kept,  1112. 

loss  of  profit  on  resale,  1118. 

for  fraudulent  warranty,  1113. 

for  not  delivering  goods  answering  the  description  contracted  for,  1113. 
breach  of  warranty  may  be  shown  in  reduction  of  damages  in  action  foi 
price,  1109, 1113. 

special  damage  for  breach,  cannot  be  shown  in  further  reduction,  1103. 
damages  recoverable  against  agent  for  breach  of  warranty  of  authority,  1116. 
Weight. 

sale  of  goods  by  illegal  weight  or  measure,  829. 
Wife.    See  Husband  and  Wife;  Marriage. 
Words. 

meaning  of  terms  used  in  or  connected  with  contracts: — 

" more  or  less,"  "about,"  904. 

"  month,"  "  days,"  910. 

"forthwith,"  872. 

"  usual  dispatch,"  102. 

"directly,"  909. 

"as  soon  as  possible,"  909. 

"immediately  on  demand,"  909. 

"from  the  date,"  910. 

"  from  the  making  of,"  910. 

"from,"  "until,"  910. 

"  reasonable  time,"  909. 

"liquidated  damages"  and  "penalty,"  1099,  1101. 

"approval,"  866,  867. 

"under  protest,"  921. 

WOKK. 

contracts  for,  in  making  goods,  when  within  Statute  of  Frauds,  54. 
Wkiting. 

extrinsic  evidence  admissible  to  prove  illegality,  839. 

construction  of  written  contracts.    See  Construction. 

mistake  in  reducing  agreement  to  writing,  586.    See  Mistake. 

alteration  or  discharge  of  written  contract  by  new  agreement,  885.    See 
Beseission. 
Wrong. 

distinction  between  wron^  and  breach  of  contract,  as  to  damages,  1090. 

waiving  wrong,  and  claiming  on  implied  contract,  19,  992, 1004. 

contract  arising  upon  consideration  obtained  by  wrong,  18. 

set-oS  of,  or  against,  claim  for  wrong,  993. 

discharge  of,  by  bankruptcy,  1004. 

Year. 

contract  not  to  be  performed  within  a  year,  within  Statute  of  Frauds,  61. 
See  Fromds,  Statute  of. 
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